6192, a 
A 


GENERAL ABRIDGMENT 


Law and Equity, 


ALPHABETICALLY DIGESTED UNDER 
PROPER TITLES; 


Wiru N"OTES AND REFERENCES 
To The WHOLE. © | 


—ä —̃ Fg —ê —ꝛ 


By CHARLES VINE R, Es d. 


FOUNDER OF THE VINERIAN LECTURE IN THE UNIVERSITY 
OF OXFORD. 


— — —— . 
FAVENTE DEO. 


————— 
THE SECOND EDITION. 
VOL. VII. 


London: 


PRINTED FOR 
2 


G. G. J. n J. ROBINSON, T. PAYNE, E. and R. BROOKE, 
T. WHIELDON AND J. BUTTERWORTH); 
and L. WHITE, Dublin. 


M. DCC. XCI. 


A 


1 4 T5 


Several TITLES, with their Divifions 
and Subd 


— 
Courts. | P age 
C OU RT®Cuſtomary. Who are Judges. = x 
County Court - - D. a. 2. 5 
Held at what Time and Place. - D. a. 3. 8 
Hundred Court. - - - F. a. 2. 13 
Juriſdiction. — G. a. 14 
Sheriff's Tourn, - - - A. a. I 
Who bound to come to it. > B. a. 2 
Juriſdiction. In —__ of * T hing. - C. a. 3 
Place. - 4 
Baron. - - - E. a, 8 
What things 1 it my do. - . F. . 11 
Pye Pow ders. — - H. a. 16 
What Action lies there. . - I. a. 17 
For what Things. - - K. a. 18 
Pleadings and Proceedings. - K. a. 2. 19 
Borough and other Inferior Courts. 
What things they may hold a of 2 try by 
Jury there - L646: 1 
Stannaries. - . M. a. - 3g 
Juriſdiction. ' Pleadings how. 4 - N. a. 39 
Affirmed. By what. - - O. a 41 
Inferior Courts. . | 
Proceſs and Proceedings therein. - L. a. 2. 23 
How they muſt demean to the Superior. L. a. 3. 25 
Favoured or reſtramed by the Superior, and what | 
ſhall be an admitting their Juriſdiction - L. a. 4. 25 
Count, Pleadings — L. a. | 


The Offence and Puniſhment of Trioging 4 Actions 


Q 99D B+ wu 
2 
. 


there where they have no Juriſdiction. 18 
Of removing Cauſes thence. - - L. a. 7. 31 
Judgments therein. When void. L. a. 8. 32 
Plea or Record remanded. In what Caſes. L. a. 9. 33 
Creditor and Debtor, 
Favoured in Equity againſt the Debtor and others 
claiming from him A. 42 
1 between them. How far binding. B. 46 


What Creditors ſhall have the Preference. - C. 48 
Where a Creditor is ſupplanted of his Security, 
Equity will ſubſtitute other in its Room. D. 50 


iputes inter ſe. - - - E. 52 
Creditor 


il A TABLE of the ſeveral TITLES, 
Creditor and Bankrupt. 


Bankrupt. 

Who may be. - - ho A. 

By what Act. - - B. 

Proof. How. . - - Co 
Relation of Bankruptcy. To what Time. - D. 
Commiſſion, 

How and when granted. - - E. 

What Creditors ay obtain it, and how, and 

when. 8 - 5 — F. 

Superſeded or ibated. - - - G. 
Who are Creditors; and How, and When, to prove 

their Debts. - - - - H. 
Contingent and future Debts. - - I. 
Who mult come in as Creditor. - . K. 
Creditors. At what Time to come in. L. 
Of joint or ſeparate Commiſſions in reſpect of pak 

ners Bankrupt. And How to proceed therein. © M. 75 
Commiſſioners. 

Who may be. And how to qualify chemſelves. N. 76 
Their Fees and Allowances. - O. 76 
Power of them, and Aſſignees; as to Aeris P. 78 

As to ſeiſing the Effects. - - . 83 
In ſelling, diſpoſing, and aſſigning. - 8. 85 
Bound. By what Act or — of — * 84 
Liable. What. „ T. 88 
Settlements or r on, or Claims by, Wife 
or Children. - U. 96 
Mort agees or Purchaſors. Mow far affected. W. 98 
Diſtribution. To whom; How; and When = 100 
In Caſe of Partnerſhip. - - Wo 102 
Where Debts are due to the Crown. - Z. 104 
Partners, Where one is Bankrupt. 

Ho the other ſhall be charged, &c. . tog 
Creditors. Inter ſe. — B. a. 110 
Aſſignees. 

Suits and Actions by them; and * e. C. . 110 
Power. As to making Dividends. | D. a. 313 
To what Time their Intereſt relates. - 1114 

Choſen. When; How; and by Whom; and 

How to make the Aſſignment. 186 
Bound by what Agreement, &c. by Bankrupt 117 
Puniſhable or relieved. In what Caſes. - Hin, 118 
Frauds: between — and Creditor _ Com- 
miſſion iſſued J. a. 119 
Purchaſors affected. In 5 Caſes. - 1410 
Reward to Diſcoverers of Bankrupt's Eſtate. L. a. 124 

Concealments of Bankrupt's Eſtate. - . 

Of ſetting off where there are mutual Debts, and 

ſubmitting to Arbitration. - - N. a. 125 
Demeanor and Crime in Bankrupt's not appearing 

and diſcovering ; and How the Commiſſioners are 

to proceed. - (4 127 
Bankrupts protected. bs what Caſes. - Po: 229 
Falſe Claims of Debts. Puniſhment. - Q. a. 130 
Surplus and Allowance. — - R. a. 130 


With their Diviſions and Subdivifions. 


Treditor and Bankrupt. | 
Certificate and Diſcharge. - - 
Diſcharge. How it affects a Joint Debtor who is 
not a Bankrupt. - - - 
Gaoler, &c. Puniſhment. - . 
Proceedings, &c. of Commiſſioners to be recorded. 
Compoſitions between Creditors and Bankrupt ; and 
Pleadings thereof. - - 
Pleadings and * - - 
Equity. . - 
Cui in Uita, 
Who ſhall have it, and in what Caſes. 
Writ and Pleadings. - 
Recovered. What ſhall be. 
Curtely. 
Tenant by the Curteſy. 
Of ha; Seiſin. Actual or not. 
In what Caſes. 
In Nſpect of the Iſſue. 
Limitation of the Eſtate, - 
Nature of the Eſtate. - - 
Of what. - - - 
Favoured. In what Caſes ; and of what the Te- 
nant may take Advantage. - 
Bound by or liable to what Charges. 
Prevented or diſabled by Act or Default. In 
what Caſes. - - 
Pleadings in Actions by, or againſt him. 
Tulkom, 
In the Negative. - - - 
Commencement, and how it differs from Preſcription, 
What it is; and how eſtabliſhed. 3 
Uncertain. - 2 
Cuſtom againſt Cuſtom. - 
To what Things it ſhall be ſaid to went 
Bound thereby, who 
The Kin 
Infants, RY &c. by 4 Gn Cuſtom. 
Who may do Things by Cuſtom, that could not by 
Common Law. Infants, &c. 
Deſtroyed; How; and in what Caſes. 
Purſuance thereof, what Act ſhall be TY to be. 
Gavelkind. — 
Pleadings - - - 
Trial o Cuſtom. 


| CURL. 


wy — ct of the Eſtate to be bound. 
Gavelkind. 
In General. - - 
In Deſtruction of a Preſcription. 
What ſhall be. - 
What are againſt the — of 
Reaſon. - 
The Land. - - 
Done by Cuſtom. What may be. 


SSP Na 1 9 


9! 


oh 


H. 
J. 
B. 
B. 3. 
A. 2. 
A. 
Bf 
M. 
D. 
Le 


oF 


paz 


* ORD 


Mi © 


= 
hem | 
SG 
75 
2 


iv A TABLE of the ſeveral TIT LES, 


Cuſtoms, Page 


Proceedings in inferior Court. In what Caſes not 


good. - - J. 2. 
Cuſtoms of London. | 
In General, O. 
What Perſons ſhall be within the Cuſtom, M. 
As to Things. - - N. 
Actions brought there by the Cuflem. - A. 
Triable How ; and Pleadings. - . 
Foreign Attachments. E. 
Who bound by it; and in the Hands of what 
| Perſon a Debt may be attached. - D. 
What Debt or Goods, - - E. 
When. - - - F. G. 227, 
In what Actions. - H. 
How the Proceedings may be. - I. 
Who ſhall have it, and againſt _— - - K. 
Pleadings. K. 2. 
Pleading, a judgment in F oreign Attachment, in C 
Bar ef Action in other Courts. 
Defendant arreſted. In what Caſes; ns when 
he may be L. 2. 
What Perſons ſhall be within the Cuſtom of Lon- 
don in general. - - 
Orphans. 
Touchin the Cuſtom. - B. 
Protected; Favoured and Refieved. B. 4. 
What Perſons are entitled to the Benefit of the 
Cuſtom, or excluded from it. . 5. 
Intitled to what; and How; notwithſtanding any 
Thing done in Fraud of Cuſtom. B. 10. 
As to the Widow's Part. - B. 2. 
Bar thereof, what is. By Settlements, &c. B. 3. 
By Advancement, &c. And what ſhall be ſaid 
an Advancement. - B. 6. 
As to the Children's Part, in Cats of Survirortip. 
to whom it {hall go. D. 7. 
Hotch- pot. Of the bringing into ö Hotch- -pot. B. 8 
As to the Legatory Part, or Dead Man's Share, 
whereof he may diſpoſe, - - B. 9. 
Damages. 
Recovered. 
How. Not without Writ. - A. 2. 
By whom. — — A. 
In reſpect of his Efate. - 8 
Againſt whom. G 
Againſt one Defendant, where it ſhall be good 
againſt another. G. 2. 
In what Actions 1 a penal Statute. Or other- 
wiſe P. 
Nothing ſhall be recovered beſides Damages 
Or what more ſhall be. P. 3. 
How much in reſpect of the Declaration. — 


For what Things. 
The Damages ſhall be ſaid to be given. Q. 


295 


290 


Not 


With their Diviſions and Subdiviſions. 


amages. Page 
— Not for Delay of the Court. . N. T 
Given. 
What, and for what. - - 8. 300 
In what Caſes. T. 301 
Where there is a Demurrer for Part, and Iſſue 
for the reſt. U. 302 
Againſt the Plaintiff, though Part 1s found. for 
him. W. 302 
Several Damages againſt ſeveral Defendants. Where 
Plaintiff has Election. - - X. 303 
How to be given. | 
Where they ſhall be — — V. 304 

May be. - - D. 253 

Shall be. - - . C. 249 

To Plaintifs, To Baron and Feme. . E. 259 

ointenants. - - F. 260 
y Parceſters, - - F.# 261 
Taxed or given. | 
By the , ou or the Court. Without . 

Writ of Enquiry. - J. 270 
Double and Treble. H. 265 
From what Time. H. 2. 266 
To what Time. - H. 3. 267 

Mitigated or Increaſed by the Court. - K. 271 
In reſpe& of the Plea and — - L. 278 
By what Court. M. 279 

Taxed by the firſt Inqueſt, where 2 are more 
_ Juries than one. M. 2. 280 

Saved by Confeſſal. — O. 28 1 
By Recouper. - — - O. 2. 282 

Barred by what. - - — Z. 305 

Writ. How it may be. . - A. a. 305 

Writ of Inquiry. 

In what Caſes awarded, and How. - B. 2 5305 

By Default. - C. a. 309 
Quaſhed or ſuperſeded, and Notice. In what 

Caſes, When, and How. D. a. 310 
Executed. At what Time or Place, and vm | 

muſt be proved then. B. 4. 37 
New Writ granted; or Neceſſary. F. a. 316 
Awarded after Reverſal and Judgment, Quod re- 

cuperet, and the Record remanded ; and out 

of what Court. - G. a. 318 
What may be given in ſuch Writ. - H. a. 318 
What Things may be Inquired. I. a. 319 
What may be done in or about the executing ſuch 

Writ. K. a. 320 
In what Caſes by the firſt Jury, and where by 

the Court. L. a. 320 

Day-Writ, A. 3322 
Deat, Dumb, and Blind: 
How conſidered; and favoured, in Law. — A. 323 
Debt. 
For what Things. — 2 - A. 32+ 


A TABLE of the ſeveral TITLES, 


Rent. 
Who ſhall have Action, and int whom. B. 
Pleadings. - — 
The Giſt of the Action. 
In what Caſes Debt lies, or Covenant. D. 
In reſpect of * Eſtate, by actors * 
Executor. 
Upon Account. - - 
For other Matters. - - - 


Upon what Judgment or other Record. - 

For what Thing the Judgment being, it lies ** 
it. And in what Court. 

At what Time. - 
Before Performance of the Conſideration. 


How brought. In n of the Perſons. In the 


-Detinet.. - 2 

Or in the Debet and Detinet. By whom. * 
Againſt whom. - 2 

In the Debet and Detinet. - 
In reſpe& of the Thing ; and —__ in the 
Detinet only 

What will be a good Canfideration to raiſe.i it. 
Though — is not Quid pro — | - 
Patt, 


Where Debt, 8 Caſe or — — tes, with- 
out a Contract. — - 
Extinguiſhment thereof. By Acceptance. 


Of a higher Thing. - - 
Of equal Altitude. - - 
Of a Lower Thing. 
In what Caſes a Collateral Thing may be given in 
Satisfaction. 
What will be a good Bar, by Eviction, Diſſeiſin, &c. 
On Penal Statutes, . not 3 in 1 Sta- 
tutes. 
Pleadings. — - — 
Declaration. - — 
In bar of Debt on Judgments. - 
Nil Debet, or Nil Detinet, &c. - 


Decies Tantum. | 
Lies for what Act or Thing, What ſhall be ſaid a 


Taking. - - 
Pleadings and Proceedings, - - 
Puniſhment. - - 

Declaration. 
Want of Form. And what is Form, and what is 

Matter. - - - 

Good. | 

Certain in what Caſes it muſt be, and _ ſhall 

be ſaid to be fo. 

Purſuant to a DefeRive . 

W ſetting forth what * make againl him- 
| e 
Repugnancy or Surpluſage. . - 


Page 

C. 325. 327 
I. 2. 341 
G. 328 
1 
I. 340 
L. 347 
L. 2. 348 
M. 349 
N. 351 
O. 352 
O. 2. 356 
Q. 356, 357 
R. 358 
8. 359 
T. 362 
0 
E. 330 
E. 2. 333 
F. 334 
K. 343 
. 366 
Z. 367 
A. a. 367 
B. a. 367 
C. a. 371 
E32. 346 
17 
B. a. 2. 368 
EE 
D. a. 372 
A. 378 
8 
C. 382 
A. 382 
B. 383 
C. 384 
D. 385 
E. 385 


With their Diviſions and Subdiviſions. 


Detlaration. 
Amended. At what Time. = - 
Abatement. - 7 
Neceſſary. In what Caſes. x 
Though Defendant makes Default. - 
De Novo. 
In what Caſe the Plaintiff may declare. - 


Where the ſecond Declaration may vary from a 
former. 8 - - 

Double. = - - 

Aided by Intendment. 

As to the Place where the Thing is ſuppoſed to 
be done, there being two ſeveral CR &c. 
to which it may refer. 

Names. By what Names Things muſt be de- 
manded, the Nature of them being changed from 
what they formerly were, as Lands into Houles, 
Kc. 

Special; though the w tit is general. And vice 
verſa. - 


In real Actions. By what Names Things ſhall be 
demandcd. - - - 


Decree. 


Bound. Who Parties or not Parties. — 
What. - - - - 
In what Caſes. - 2 
Avoided or ſtayed. By what, and how. - 
Inrolment. And of Caveats to prevent it. - 
Reverſal. Error. - - - 
Opened, or Amended. - - 
Performance inforced how. - - 


Deeds. 


The different Operations of the ſeveral Sorts of 
Conveyances. . - - - 

How to be taken where they may operate ſeveral 
Ways; or can't take Effect as the Parties 
intended. - - - 

Operation; whether by Inrolment, Livery, or 
Fine. - - 

By Leaſe and Releaſe. Aud n thereof. 

By Demiſe and Re-demiſe. 

Good. Though it cannot take Effect as the Par- 
ties 3 

Bargain and Sale. Good. 
Of what Eſtate, &c. And the Effeck thereof. 
In reſpe& of the Manner, and to whom. 
What amounts to, or ſhall be ſaid ſuch. - 
Inrolment. 


By Statute. And by Whom. 

In what Caſes the Deed muſt be 9 

At what Time, and where. 

How the Eſtate is, and * bagsince may do 
before it. - 

Relation. - - - 


Pleadings, &c. - -, - 


292 


AE © 


5 


DDr = O w» 


* 


O 8 w 


2 Sgr. 


= a n Mom 1 * PAL +» wt v6. oo © 4e 4 
—_— 8 r . * 4 PL 


A TABLE of the feveral TITLES, 


Deer. 
How far protected. - - - A. 
Deer⸗Stealing. 

Proceedings and . to Convictions. A. 
Execution; How. - F B. 
Aiders and Abetters. Who are. - E. 

Dekault. 
Appearance. 
What ſhall be ſaid ſo. . - A. 
In Cuſtodia Mareſchalli. - B. 
Notice. How. Good. — B. 
Demandable. | 
Who. - - — . 
At what time Parties. — — D. 
In what Caſes. - 0 D. 
To what Appearance. - - E. 
Aided by it; Wan. Defets in Meſne Proceff, 
Ec. - CE. 2. 
At what Time. Jn what Caſes a Man may ap- 
pear where the Proceſs is not ſerved. Where 
an Inheritance is to be loſt or other Thing. F. 
ompelled, though Proceſs be not ſerved. G. 
Neceſſary to what Purpoſes. G. 
Baron for the Feme. Compellible in whar Caſes. H. 
Againſt Return of the Sheriff. - H. 
Where upon coming into Court for another Purpoſe 
one ſhall be — to anſwer in the Cauſe in 
Court. A. 
Departure in Deſpite of the Court. - I. 
What ſhall be ſaid to be ſo. K. 
In what Caſes Judgment ſhall be given | thereon. K. 
Retraxit, 
By whom, How, by what * - L. 
The Effect thereof. - M. 
What ſhall be. N. 
Such a Default on which Jodgment ſhall be given. N. 
Of one in what Caſes the Defaulr of the other. Ba- 
ron and Feme. — WER O. 
Of one not Baron and Feme. O. 
Of the Plaintiffs. - - - P. 
Excuſed or diſcharged; by what. - P. 
Declaration by the Plaintiff; ; neceſſary in what 
Caſes, notwithſtanding the Default of _ De- 
fendant. - P. 
Pleadings to the Writ after] 4 - P. 
Inqueſt awarded. 
In what Caſes. And what Proceſs ſhall iſſue. Q. 
In reſpect of the Iſſue in the Action. - R. 
Judgment given. 8. T. 
In what Caſes a Writ ſhall iſſue ad Audiendum 
Judicium. - U. 
In what Caſes not, afier Plea pleaded. - X. 
After Default. Where a Wiit is to be awarded ad 
Audiendum Judicium, what 1 there * be. F. 
At what Time. — V. 


98 2 


N 


IS 


a 
. 


> 


N 


Wich their Diviſions and Subdivifions. 


Dekault. Page 
Who ſhall be put to anſwer; one that comes, or is 


brought, into Court for another Purpoſe. 
To what Thing the Anſwer ought to be made. 
Put to anſwer. At what Time one Defendant where 


>N 
* 
SS 
0 


the other makes Default. - — „ 479 
Saved in Plea Real. 
By what Plea. . C.a. 479 
Before the Saving the * 5 D. a. 482 
By what Appearance. E. a. 486 
Judgment. 
ow it ſhall be. F.a, 486 
Recovery ; What * be ſaid fuch; and pleaded 
| How. = G. a. 487 
| Dekealante. 
What Perſons may make it. A. 488 
Where good. - - A.2, 488 
Made to whom. - - . 489 
Of what ITpings. - — — 490 


At what Time it may be made. 
To one. In what Caſes it ſhall be to how, 


OMIA 
+ 
N 
N 


What amounts to it. ; - . 492 
Pleading. - » . . 495 
Tefence. 
In Pleadings. | 
Neceſlary in what Caſes. - . A. 497 
The Manner. In what Actions. B, 498 
What may be pleaded after Defence made. C. 501 
De Jnjuria ſua Propria, 
what Caſes it is a good Plea, — A. 503 
Temand. 
Sufficient, what is. - . A. 506 
Neceſſary or Not. In what Caſes. And where. B. 507 
Of Things 1 in real Actions. Pleadings - C. 508 
Count, or Declaration. In what Or er he ſeveral 
Things may be demanded, = D. 510 
In the Bisjunctive. E. 511 
Of divers ſeveral Things, or of Things of different 
Natures in one Demand. F. 511 
Pleadings. - — S. 512 
Temurrer, 
- A. 512 
— may hs done upon or * it. — B. 513 
Set aſide. - C. 514 
What is good Cauſe of Demurrer, . D. $14 
To what, 
Bills, 
In general. 5 . 8 E. 515 
Want of Parties. F. I. 518 
Matter of Law and Want of 1 . G. 519 
After Suits elſewhere. - H. 520 
Length of Time. - I. 521 
Where it is to ſubject to a Tena. &c. p K. 521 
By Purchaſors. - L. 822 
For not ſetting forth any Title, . M, 522 


A TABLE of the ſeveral TITLES, &c. 


Demurrer. 


Of Reviror or Review. . 2 
To Anſwers and Replications. - 
Subpcena, &c. - - - 
What ſhall be ſaid an over-ruling one's own Demurrer, 
At Law. In what Cates; and How conſidered. 
Confeſſions of Matters of Fact. In what Caſes it is. 
What is aided by it. Duplicity. - 
Peremptory. In what Caſes. - 
To Writ or Declaration. Good. 5 
To Pleas good. - - - 
Where it makes a Diſcontinuance. - 
Stay of Proceedings. - - 
To Part and Plea to Part. - 
Judgment upon Demurrer upon Plea to the Writ or 
in Maintenance of the W rit, 


Deodand. — - 
Departure. : 
In Pleading. What is. - "EK... 
Depoſitions. 
Read in what Caſes. - - 
At Law. f 8 - 1 
Suppreſſed. . - - 
Supplied or amended. - — 
Deputy. | 
Made by whom, - > - 
Deſcent. 

By Cuſtom of ven, or Borough * 

To whom. 

Ancient Manner. - 

To the Heir or Executor. - . 
By Relation. 5 - 
Who may be and to wha. - - 

By Way of Preference, - - 

By Matter ſubſequent, += - 
Baſtard and Mulier. 

By what dying ſeiſed the Mulier ſhall be bound, 

Who bound by Deſcent from the Baſtard. 

What ſhall be an 1 of the Poſſeſſion of 

Baſtard-Eigne. - - 
Half Blood. Of what Eſtate. - 

In what Caſes it ſhall deſcend, and what tal . 

Seiſin to take away the Deſcent. 


Impediment, what. - - . 

In by Deſcent or Purchaſe. - - 

To take away an Entry. In what Caſes, - 
Where the Entry is r by — - 

Of what Things. - 
Eſtate. - 

To toll an Entry. Bound] thereby Who; and where 
they claim by the ſame Title. 


nnn 
N 


O. 
p. 
Q 
. 
8. 


A. 2, 


dv 
. 


„* 


89 


FS 
v 


ER 
8 


Page 


523 
523 
524 
524 
525 
525 
527 
528 
529 
$39 
$32 
$33 
533 


533 
335 


| 


Court, 


(Z) Court Cuſtomary. Who are Judges. «ee tie. co- 


pyhold and 
Lr. * ERE is a cuſtomary court, confiting of copybolderts, * Manor. 
or cuſtomary-holders, for without them it cannot be, 
and this court may be held without any free tenant, or other ſuitors, 
beſides the copyhalders or cuſtomarbolters, and of this court the 
lord or fleward i? judge. Co. Lit. 58.] 
0 


(A. a) The Tourn of the Sheriff. 


Ir. HE ſheriff's tourn is incident to the office of ſheriff. The tourn is 
Co. 4. Mitton 33. b.] the king's 


court and 


of record, g Inſt, 143. 
2. By Magna Charta ꝙ H. 3. cap. 35. The ſheriff ſhall keep 


his tourn at the uſual place, and that omm!y twice a year, in the due 
and cuſtomed place, viz. once after Eaſter, and once after Mi- 
chaelmas. 

3. Meſim. 2. 13 E. 1. cap. 13. The fheriffs in their tourns, and 
elſewhere, when they have to inquire of prey by the precept 
of the king, or of their office, ſhall make their inqueſt by lawful 
men, at leaſt 12, who ſhall ſet their ſeals to their inquiſitions, and 
the freriff ſhall take and impriſon thoſe whom by ſuch 11quijitions 
they ſhall find guilty, as they have uſed to de; and if they hall 
impri ſon others, ſuch perſons impriſaned ſhall have their action by 
writ of r  4RPY again/t the ſheriff, as azain/t any other 
perſon. And ſo it ſhall be obſerved of every bailiff of liberty, 

I E. 3. cap. 17. Sheriffs and bailiffs of franchiſes, and 
all others who take indictments in their tourns, or elſewhere, ſhall 
take ſuch indiftments by roll indented, wheresf one part ſhall abide 
with the indiftors, fo that one of the inque/? may ſh:w one part of 
the indenture to the juſtice, when he ſhall come to mate deliverance. 

5. Indiftment was in the ſheriff's tourn four days after the Note, that 
month of Eaſter, and it was very much debated, whether the in- a —_— 
dictment was void or not, becauſe the ſtatute ſays, that he ſhall ment taken 
loſe his tourn. Br. Indictment, pl. 27. cites 6 H. 7. 2. iin the ſhe- 


riff's touren 
after the month of St. Michael is void; becauſe the ſtatute is, that it ſhall be held within a 
month after Eaſter, and after Michaclmas, otherwiſe he ſhall loſe his tourn, and conſequently, if 
there is no tourn, then the indictment taken after before the ſheriff in no tourn is void, Br, Ig» 
dictment, pl. 9. Cites 38 H, 6, 7+ 


Vor. VII, B 6. The 


Court. 


6. The ſheriff's tourn wherein the ſheriff had the directory, 
was in the meeting of the freemen in ſeveral parts of the county; 
and this was anciently, and now is called by that name, which, 
ſimply conſidered, is but a hundred court, or the ſheriff's tourn 
to keep the hundred court. It was ordered to be kept twice every 
year, viz. at Lady-day and Michaelmas, or ſoon after; unto this 

1 2 ] court all the freehalders of the hundred repaired, and there they, 
the biſhop and ſheriff, executed the ſame power and werd for kind 
as they did in the county court. In this court all the ſuits in the 
hundred court depending had th-ir determination, and others had 
their commencement and proceedings, as well the pleas of the crown 
as others. Some have conceived it to be a county court, or 
ſuperior thereto, but there being no ground thereof, I conceive 
it to be no other than a vilitation of the county by parcels or in 
circuit. Bacon of Government 66, 67. cap. 24. 


| 2 
(B. a) [Tourn.] Who ſhall be boand to come 
to it. 


Fitz. Leet, [I. II a man hath a leet ef all the reſfants within the precin of 
„ N his manor which is within the hundred, yet theſe tenants 


man ſhall ſhall be bound to come to the ſheriff's tourn. 18 H. 6. 13.] 


not be : 
bound to come to two leets by reaſon of his reſiance. 


Before 5. 2. Stat. Marlb. 52 H. 3. cap. 10. For the tourns of 
making of eri fs it is provided that arc b1ſhops, biſhops, abbots, priors, 


this 'tatute, 1 | 

the eri earls, barons, nor any religious men or wimen, ſhall not necd 
n u, to come thither, except their appearance be required thereat for 
and the 

lords of /me other cauſe; | 

leets, aid uſe 5 

to amerce archbiſhops, biſhops, priors, earls, barons, religious men and women, if they 
came not to the tourns, or to the lets of others, becauſe for {uit real no diſtteſs can be taken, 
but tor the amercements tor default of ſuit, which this act doth remedy : for now, ſeeing it is 
hereby provided, that he perions abo ve- named ſhall not need to come 10 tourns, &c, theretore 
for their not coming they cannot be amerced, 2 Inſt. 120, 121. 


r But the tourn ſhall be kept as it hath been uſed 
ler. in the times of the king's noble progenitors. | 
on, that by : 

the commun law, parſons of churches, that had euram animarum, the better to perform their 
function, were net compellible to come to teurnt or leets, and if they were diſtrained to come 
enither, they might have a writ, Cum ſecundum conſuetudinem 1egni noſtri perſonæ eccleſi- 
aſticæ ratione terrarum & tenementorum ſuorum eccleſiis ſuis annexorum ad veniend' ad 
viſum itanc' pleg' in cur, noſtra, vel aliorum quorumcunque, &c. whereby it appearcth that 
this wrii is grounded upon the common law, being the general cuſtom of the realm ; but 
other clerks [that be no parſons of churches with cure) under which name all eccleſiaſtical 
perſons, regular and ſecular, are contained, if they be diſtrained to come to tourn or leet, 
tacy ſhall have a writ reciting this ſtatute to be diſcharged thereof, which writ beginneth, 
Cum de communi confilio proviſum fit quod viri religioſi non habeant neceſſe venite ad 
tou num vicecom' &c. 2 Inſt, 121, 

- This toutn of the ſheriff is curia vicecom' francii plegii, (as it hath been ſaid) and therefore 


this act exicndeth to all leets and views of franł · pledge of all other lords aud perſons, 2 Inſt. 121. 
4 Par. 


Coutt. 1 2 


4. Par. 3. And they that have hundreds of their own to be Here hun- 


kept, ſhall not be bound to appear at any ſuch tourns, but in the — is 
bailiwicks where they be dwelling. 116 len 
plegi . to 


as the ſenſe is, thet he which hath tenements in the tourn, and in ſame other view of fl pledge 
of ſome other lord, or in diveric views ©! frank-pledge, he ſhell not need to come to other 
but where he 13 coaverſari, and hundreds here are hamed, becauſe ſheriits (as nath been ſaid) 


kept their tourns in every hundted. 2 Inſt, 122. 


5. Par. 4. And the tourn Hall be kept after the form of Here balive 


the great charter, and as they were uſed in the times of King '3 en for 
Richard and King Fahn, : or leet 


where he is converſant, 4 Inſt. 199» 


6. Tenant in ancient demeſne ſhall not be bound to come to the ] 
leet or tourn of the ſheriff, Br. Leet, pl. 38. cites the Regiſter, 
But Brooke ſays, Quzre of Leet. 


(C. a) The Juriſdiction of the Tourn. In 


reſpect of the Thing. 
Ii. N OTHING ſhall be enquired before the ſheriff in his Br. Prefents 
tourn, but actions popular, affray, blood ſpilt. 4 H. b. 10. Ce = 
[2. As an aſſault made upon a man, is not Inquirable there, Br. Preſents 


5.cites S. C. 
Fitzh. Tourn de Viſcount, pl. 1. cites 8. C. 


& S. P. by Martin, 


becauſe it is but a tort to a particular perſon, of which treſpaſi — 
lies. + H, 6. IO. ] 7. cites S. C. 
& S. P. by 


Martin— r. Leet, pl. 15. cites S. C. & S. P. by Martin, and yet he zgrees to the conttary of 
affrays, and thefore Brook ſays, quæte ot aſſaults: for the law leems the: ſame of the one as of 
the other. Fitzh. Tourne de, &c. pl. 1. cites S. C. —— Br. Preſentment in Courts, 
pl. 17. cites 8 E. 4, 5. that the ſheriff cannot inquire of aſſ«ult in his toun; and if he may in- 
quite of it, the detendant ſhall not have an{wer, but ſhall make ine, &c, 


[3. The /oppage of a 1water which is to the nuſance of all the Common 


ou o the country, may be enquired of there, for this is popular, ee, 
4 H. 0. 10.] number of 
people ate 


inquirable in the tourn, Br. Leet, pl. 15, cites S. C. Br. Preſentments in Courts, pl. 74 
vitcs S. C. & 8. P. by Martin. Fitzh, Tourn de, &c. pl. 1. cites S. C. 


. [4 So of a bridge, over which the people ought to paſs, 4 H. 7 — 
. 10,] — 


Br, Preſentments in Courts, pl. 7. cites S. E. & 8. P. by Martin. Fiteb. Toutn de, à. 
pl. 1. cites 3. C. 


Is. He may enquire of the death of a mos before him and the 
ooroner. Statute of Marlbridge, cap. 24.] 
B 2 L. He 


3 Court. 


Fitzh. Leet [6. He hath not conuiſance of bread and drink in a tourn. 
men 


S C. ac 

cordingly. 

It ſhall be preſented in a leet, but not in a tourn; per cur, for the ſheriff's tourn is no leet, and 
ſuch things as are omitted in a leet ſhall be preſented in the tower, F. N. B. 160. (A) in the 
new notes there, (d) cites 18 H. 6. 12, 13.— Br. Lect. pl. 25. cites 4 E. 4. 31. Contra, and that 
the ſheriff may enquire in his tourn of bread and driak, and cites Preſentments in Courts, pl. 26. 
which is S. C. but S. P. does not appear there; but S. P. is in the year book accordingly. 
Mich. 4 E. 4. 31. b. pl. 12 by Choke. 2 Inſt, 72. cites S. C. and ſays, that for want of 
the knowledge of antiquity, it was obiter there denied, that the tonrn and the Jeet was of one 
Juriſdiction, and as ſo an inſtance given, that the leet has conuſance of bread and ale, viz. of the 
aſſi ſe thereof, and that the tourn has not, it is clear that the breach of the aſliſe of bread and 
ale is preſentable in the tourn as a common nuſance, and therewith agrees conſtant and continual 
experience, and reaſon proves, that the derivative cannot have — of that which the pri- 
mitive had not, unleſs given by ſome act of parliament; herewith agrees the ſtile of the tourn, 
and the authority of later books, and cites 4 E. 4. 31. 22 E. 4. 82. 12 H. . 18. 28 H. 8. 
Dier. 13. b. 


[7. But vide Statutum Walliæ, in Magna Charta, fol. 6. That 
the ſheriff may enquire de afſiſa panis & cerviſiæ non obſervata, 
& de eam infringentibus.] 
[ 4 } [8. If the ſheriff finds in his tourn, that a man hath encroached 
u pon the king's highway, he hath power to abate it. 29 E. 3. 


21. b.] 
Arif inſufi- 9. No inquiry ſhall be made in thoſe courts but of offences in- 


_ 8 quirable by the common lau, unleſs the ffatute mates expreſs men- 


ther or ſuch tfox, that it ſhall be inquired in the tourn or leet ; for otherwiſe 
like, for thoſe Courts have not the judgment of it. Br. Judgment, 


— wah Per pl. 146, Cites 1 R. 3. 1. 


given by the 

ſtatute, be preſented in the ſheriff's tourn, it is void and coram non judice, and the party ſhall 
not be put to anſwer, quod nota. Ibid. Br, Preſentments in Counts, pl. 30. cites S. C. 
— hr. Jatiſdiction, pl. 98. cites S. C. 


10. Of nuſances, &c. which are by the common law, the ſheriff 
may inquire in his tourn. Br. Juriſdiction, pl. 98. cites 1 R. 3. I. 

II. In writ of treſpaſs, &c. the defendant pleads, that his 
franktenement, or the like, where franktenement hall come in de- 
bate in county, there the matter 2 proceed. Br. Juriſdiction, 
pl. 98. cites the regiſter. 

12. But contra if it come in iſſue there upon plaint without 
writ, there it ſuffices to remove the plea. Ibid. 


>» gay 13. The authority of the ſheriff fo hear and determine theft or 
rant : 4 other felanies by the common law, (except the death of a man) in 


fays,itis the tourn, is wholly taken away by this ſtatute of Magna Charta, 


, hat 2 — . . . 
+ 47 61 ham cap. 17. howbeit, his power to take indictments of felonies and 


of Magna Other miſdeeds within his juriſdiction is not taken away by this 
Charta, cap. act. 2 Inſt, 22. BY 

27. doth nei - : | 

ther reſtrain the ſheriff's tourn nor the court leet from taking indictments or preſentments, or 
awarding proceſs thereon, in the ſame manner as before, But this power of awarding ſuch pro- 


cels, hzving been abuſed by the ſheriffs in the tourns, was taken from all of them, (except thoſe of 
London) but not from any court lect, by 1 E. 4. cap. 2, 


14. The tourn and leet are of one and the ſame juriſdiction; 
1 poteſtas eſt ejuſdem juriſdictionis cum primitiva. 
2 Inſt, 71, 


15, Both 


1 
8 
7 CTY , 
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Court. 4 


15. Both eccleſiaſtical and civil cauſes were decided in the 
hundred, county, and ſheriff's court, before the conqueſt ; but 
Milliam the Conqueror ordered, that no eccleſiaſtical plea ſhould be 
holden before a ſecular judge.. 2 Inſt. 488. 

16. Tithes were anciently determined in the ſheriff's tourn, 
2 Inſt. 661. cites many books, &c. to prove it. 

17. The ſheriff in the tourn may take recognizances for keep- 
ing the re 4 Inſt. 263, 264. cap. 54. 

18. Any matters done at the ſheriff's tourn which is within the 
leet's juriſdiction is not void, and coram non judice, but only an 
infringement of the franchiſe. 12 Mod. 180. Per Holt Ch. J. 
Hill. 9 W. & M. The King v. Hewſon. 


(D. a) [The Juriſdiction of the Tourn.] 
Jn reſpect of the Place. 


[I. | bd a thing be to be done within a franchiſe, where there 1s 
view of frankpledge, in which default of not repairing a 
cauſey, or other matter, and all ather things within franchiſe, are 
preſentable, the not repairing the cauſey, or other matter, is not 
preſentable in the tourn of the ſheriff, becauſe it is out of his 
Juriſdiction, being it is out of his juriſdiction, being in the fran- | 5 J 
chiſe. 29 E. 3. 21. a. b. adjudged. 28 E. 3. 95. b.] | 
[2. But if there be a default in the lord of the franchiſe, in not *Fitzh. Leet 
eauſing the cauſey to be amended, this may be preſented in the pl. 13. cites 


— —— 


ſherift's tourn, without any warrant by writ, for that the franchiſe — 2 cited 
was derived originally out of the tourn, * 10 H. 4. 4. + 28 E. Cs. Liu. 


3. 95. b. M. 17 Ja. B. R. between f Loader and Samuel, per _ —_— 
totam curiam, upon evidence at the bar. Contra || 29 E. 3. 21.] * — 
289. S. C. t Cro. J. 551. pl. 13. S. C. adjudged for the plaintiff in treſpaſs of taking 
his beaſts; for to entitle the tourn, this detauit in the leet ought to have been particularly pleaded, 
and ew to the court. Mo. 893. pl. 1257. Hill. 14 Jac. C. B. the S. C. but S. P. docs 
not appear. A thing not preſented in the leet ſhali be preſented in the tourn of the ſheriff 
and for default there, in B. R when it comes into the country. Br, Leet, pl. 4. cites 41 E. 3. 26, 
gr. Preſentments in Counts, pl. 1. cues S. C. & S. P. by Belknap, If a common 
nuſance, &e. done within the juriſdittion of the leet, be not preſented in the leet, the ſheriff in 
his tourn cannot enquire of it, for that which is within the precind of the leet is exempt from the 
tourn, otherwiſe there might be a double charge ; but in that caſe a writ. may. be directed to the 
Jheriff to inquire thereof, &c. againſt the opinion of Fineux in 12 H. 7. it his opinion be not miſe 
reported; And by the book of 29 E. g. this writ is not taken away by the ſtatute of 28 E. 3. 
cap. g: made the year before, which was then freſh in the judges memory. 4.Init. 261, 

f itzh. Avowry, pl. 247, cites S. C. 


[3. But this may be preſented in the ſheriff's tourn by preſcrip- — 


tien, 29 E. 3. 21. without doubt.] pl. 247. 
cites 8. C. 


For more of the tourn of the ſheriff, ſee 4 Inſt. 259, 260. cap. 
53.—Prynn's Animadv. on 4 Inft. 189, 190.—Preface to 
9 Rep. 2. b.— And ſee 2 Hawk. Pl. C. 55. to 72. as to the 
following points; 1ſt, The original inſtitution of the court. 
2dly, At what time, and in what place it muſt be holden. 


B 3 3dly, 


3 Court. 


3dly, What perſons owe ſuit thereto. 4thly, What autho- 
rity the ſheriff (or his ſteward) hath as judge of it. 5thly, 
What kind of offences are inquirable in it, 6thly, Within 
what place ſuch offences mult ariſe. 7thly, By what jurors, 
and in what manner indictments in it ought to be found. 
Schly, In what manner they are to be proceeded upon. 
gthly, In what manner they are to be traverſed and deter- 


mined. 

Coun i) (D. a. 2) County Court. 

pl. 3- | 
* Herebyit 1. 6. E. 1. cap. 8. NACTS, that fheriffs ſhall plead in 
** Stat. Glouceſter their counties pleas of treſpaſs, as they 

court ha: have been accuſtomed; but as touching wounds and maims a man 
20 PR. Hall have his writ as before. © 

tion to | 


plea of wounds and maiberms, but thoſe pleas muſt de determined in the King's higher courts, but 
of battery (without wounding or maiming) this act proves, that the county court has ju iſdiction. 
$ Inſt, 312. ad finem, 

If the plaintiff counts in treſpaſs, &c. ta the damage of 40s. and the jury finds the damages under 
408. yet the plaintiff ſhall have no judgment, though in truta the cauſe de jure did belong to the 
inferior court. 2 Inſt, 312. 


2. Plaint of replevin by the ſheriff ſhall be before the _ in 
Full county, and not out 0 the court; for the ſuitors are judges, 
and the ſheriff is miniſter, and the proceſs ſhall be awarded by the 
ſuitors, per Cateſby, but Pigot contra; for if the taking be the 
day after the county, the ſheriff may take plaint, and make reple- 

[ 6 ] vin immediately, and otherwiſe it ſhall be miſchief to ſtay till 
the county [court;] and by him and Brian this has been uſed 
throughout England for ever; and per Brian, plaint cannot be 
made ix court baron, but ſedente curia ; and per Pigot, Withernam 
cannot be but in full county. Br. Plaint, pl. 21. cites 21 E. 4. 66. 

3. The government of the county in times of peace conſiſted 
much in the adminiſtration of juſtice, which was done in the 
publick meetings of the freeholders, and their meetings were 
either in one place, or in ſeveral parts of the county, in each of 
which the ſheriffs had the managing of the acts done there. The 
meeting of the freemen in one place was called Folkmote by the 
Saxons, (ſaving the judgment of the honourable reporter) Coke 
Inſt, 2. p. 69. and F later times the county court, the work, 
wherein was partly for conſultation and direction concerning the 
ordering of the county for the ſafety and peace thereof, ſuch as 
were redreſs of grievances, election of officers, prevention of 

Mirror, p. dangers, &c. and partly it was judicial, in hearing and deter- 

147+ mining the common pleas of the county, the church affairs, and 
ſome treſpaſſes done therein, but not matters criminal, for the 
biſhop was judge therein together with the ſheriff, and by the 
canon he was not tq intermeddle in matters of blood ; yet neither 
was the biſhop's nor ſheriff's work in that court, other than 

L1, Canut. directory or declaratory, for the freemen were judges of the fact, 

8 and the other did but edocere jura populo; yet in ſpecial _ 


Court. 6 


upon petition, a commiſſion iſſued ſorth from the king to certain 
Judges of oyer to join with the otbers in the hearing and determining 
of ſuch particular caſes ; but in caſe of injuſtice, or error, the 
party grieved had liberty of appeal to the king's juſtice. Nor did 
the common pleas originally commence in. the county court, 
unleſs the parties dwelt in ſeveral liberties or hundreds in the 
ſame county, and in cafe any miſtake were in the commencing of 
ſuits in that court, which ought not to be, upon complaint the 
king's writ reduced it to its proper place, and in this alſo the 
king's own court had no pre-eminence. In thoſe ancient times Council 
this county was to be holden but twice a year by the conſtitution If. Ir 197+ 
of King Edear, but upon urgent emergencies oftner, and that Li. Edw. 
either by the king's eſpecial writ, or if the emergent occaſions cp. 35» 
vere ſudden and important, by extraordinary ſummons of ringing 
the moot-bells. Unto this court all the freemen of the county 
aſſembled to learn the law, to adminiſter juſtice, to provide 
remedy for pubiick inconvenience, and to do their fealty to the 
king before the biſhop and ſheriff upon oath, and in the work of 
adminiſtring juſtice, cauſes concerning the church muſt have the 
3 ſo as yet the canon law had not got any footing in 
England. Bacon of Government, 66, 67. cap. 25. 

4: The /heriff may held plea by replevin by plaint of any value. " 13% 
2 In/!, 212. EY 

35 if the replevin be by writ, but this is in nature of a com- 


miſſion. 2 Inſt. 312. | 
6. So by a juſticies the ſheriff may hold plea of a debt of 1000 The fuß- 


- "ER : cies does not 
marcs r H a treſpaſs vi et urmis, and the proceſs is an attachment, n, > 


not a capias, but is but in nature of a commiſſion, and doth not ſberiff's ju- 


enlarge the judicature of his court, for the words of the writ do 2 10 
Other ac- 


not, nor can make the jheriff a judge of that court in that par- ons, but 
ticular caſe, but the ſuitors muſt be the judges as at common law, onlyenables 


which cannot be altered but by a& of parliament. The plaintiff — 


may remove this plea without cauſe ſhewed, but the defendant — 
cannot without ſhewing of cauſe. 2 Inſt. 312. ſums than 

| by his ordi- 
nary juriſdiqtion he can do; arg. and therefore the action being brought in the county court for 
tithes, it was inſiſted, that this is not debitum ex contraftu, but ex delifto founded u vn it ute, 
whereof the ſheriff has no power to hold plea, and therefore proyed a prohibition ; b ut the court 
ſaid, that this was a very conidcrable caſe, and therefore directed a ſuggeſtion and declaration 
upon it, that the defendant might plcad or demur, and ſo the caſe might come judictuily betore 
the court, Lev. 253. Mich. 20. Car. 2. B. R. Biſhop v. Corbet. 


Mirror, cap. 
5. S. 1. 


LI. Canut. 
LI. Edgar. 


. Ed. 
cap. 33 · 


LI. Edw-: 
cap. 4» 


7. If in the county court, or other inferior court, the plaintiff | 7 


ſhall divide a debt of 20l. into ſeveral plaints under 40s. the de- For wanees 
r (0 1015s In, 


fendant may plead the ſame to the juriſdiction of the court, or e 0 


may have a prohibition to ſtay ſuch indirect ſuit. 2 Inſt. 312. in don g) per 
principio. totum. 
8. In county courts the ſuitors are the judges. 2 Inſt. 225. Nor will a 


juſticies 


make the ſheriff a judge of that court, by virtue of the words in the ſtatute of Glouceſter, cap. 8. 
for that were to alter the juriſdiction and judicature of the court, whereof by common law the 
ſuitors are judges, which cannot be altered but by act of parliament, 2 Inſt, 312, —4 laſt, 


266. cap, 55. S. P. a 
B 4 9. Treſpaſs 
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Court. 


9. Treſpaſs quare vi et armis; the defendant inſultum fecit 
upon the plaintiff was brought in the county court, and judgment 
there given for the plaintiff; but it was reverſed here upon a 
wr.t of falſe judgment, becauſe the county court, not being a court 
of recora, cannot fine the defendant, as he ought to be, if the cauſe 
go againſt him, becauſe of the vi et armis in the declaration, but 
an action of 1reſpajs without theſe words will lie in the county 
court well enough. Mod, 215. pl. 2. Trin 28, Car. 2. C. B. 
Wing v. jackſon. 

10. On a motion for an attachment againſt F. & al' for a 
riot, &c. at a meeting of the county of Eflex, for the election of 
a coroner, the diſpute aroſe on the ſheriffs offering to adjourn it 
from C. to D. The gentlemen apprehended, as they were 
Judges of the court, i. e. ſuitors, they might adjourn only, and 
that the ſheriff could not. Ch. J. and two judges held that the 
power of adjourning on the occaſion, on election of verderors, 
knights of the ſhire, &c. was in the ſheriff, it us his court, and 
ſo called in acts of parliament, &c. But Eyre doubted, but ad- 
mitted that the ſheriff had power to appoint the — = 
when the court was aſſembled (it being no more than an aſſembly 
of people to exerciſe a juriſdiction) they made a neceſſary part, 
and the ſheriff alone could not adjourn, Trin. 5 Geo. B. R. 
The King v. Fitz. But Eyre afterwards mutavit opinionem. 

11. Beſides the tenants of the king, which held per baroniam, 
and did ſuit and ſervice at his own court, and the burghers, and 
tenants in ancient demeſne, that did ſuit and ſervice in their own 
court in perſon, (and in the king's court by proxy,) there was 
alſo a certain ſet of freeholders, that did ſuit and ſervice at the 
county court; theſe were ſuch as anctently held of the lord of the 
county, and by the echeats of ear/1oms fell to the king or ſuch as 
were grand cut to hee, the king, but with particular reſerva- 
tion, to do ſuir and ſervice before the king's we. becauſe it was 
neceſſary the ſheriff or baili f of the king ſhould have ſuitors af 
the county court, that the buſineſs there might be diſpatched ; 
theſe ſuitors are the pares of county court, and indeed the judges 
of it, as the pares were the judges in every court baron, and 
therefore the ſheriſf or king's bailiff having a court before him, 
there muſt be pares or judges, and the ſheriff himſelf is not a 
Judge, and yet the ſtile of the court is, Curia prima comitat” 

C. milit vic com” præd' tent? apud B. &c. So it appears 


by that, that the court was tae ſheritr's by the old feudal conſti- 


tutions, and yet the lord was not the judge, but the pares only; 
ſo that even in a juſticies, which was a commiſſion to the ſheriff 
to hold plea of more than was allowed by the natural juriſdiction 
of a county court, the pares only were judges, and not the ſheriff, 
becauſe it was to hold plea in the ſame manner as they uſed to do 
in that court. According to the conſtitution of Alfred, there 
were to be 12 at /caſt of the pares curiæ of the county court, to 
give a verdict; for if there were not 12 at leaſt conſenting in 
one and the ſame ſentence, the plaintiff failed, and he could have 
no judgment of the pares curiæ, and this was the original of the 

| duodcimvirale 


Court. ; 2 


duodecimvirale judicium in England. Gilb, Hiſt. Exch, 76, 777 
78. cap. 5» 


(D. a. 3) Held. At what Time, and Place. 
1. 9 H. 3. cap. 35. 9 courts are to be held from This is a 


. tered by the 
month to month, or longer, if formerly gu 


ſo uſed. 2 E. 6. 
2. 11 H. 7. cap. 15. Diredts how plaints are to be entred, and 

the fheriff, &c. Pall make a ſufficient precept to the bailiff of the 

hundred to attach, ſummon, or warn the defendant to appear and 

anſwer the ſaid plaints. Bailiff not doing his duty te forfeit 408. 

Juſtice of peace may convitt the ſheriff of fraudulent practice. | 
3. 3 E. 6. cap. 25. They are to be held every month, and ng By this act 


l every coun- 
etherwiſe. aps þ 
land, concerning the time of keeping the county court, is governed by one and the ſame law, 
and there is to be accounted -8 days to the legal month in this caſe, and not according to the 
month of the kalendar. 2 Init. 71. 


4. 7 and 8 . 3. cap. 25. They are to be held at the uſual 
place, and en a Wedneſday. | 
5. The huſtings, in truth, is the county court of the city; per S. P. and 


Holt. Ch. J. 12 Mod. 396. Paſch. 12 W. 3. in caſe of Free- grant mY 
man v. Bluet. | plevins out 
of it by the 


ſtatute W. 2. per Holt Ch. J. 12a Mod. 320. Mich. 12. W. 3. in a note there, 


For more of the county court, ſee Crompt. Juriſdiction of 
Courts, 231. to the end. —4 Init. 266. cap. 55. 
Prynn's Animadv. on 4 Inſt. 189, 190. 


(E. a) Court Baron. 


[1, ff ay court baron is the court of the lord of the manor. 
Co. 4. Mitton 33. b.] | 
a2. The fuitors are judges, and the fleward but as a regiſter. 4 loſt. 1 
— 3 Cap. > Is 
6 h. 4. Placito 3. Co. Lit. 58. Co. 4. Mitton 33. b.] N 
the plea be holden by force of a writ of right. — — The ſuitors are judges in county and court 
baron, as well in writ of right and juſticies, as in ſuits by plaint, and not the ſheriff nor ſteward. 
Br. Judges, pl. : 5. cites 39 H. 6. 5. per cur. ; 
In court baron the ſuitors are judges, and in the leet the ſteward is judge; per Fineux and 


Keble. Br Court Baron, pl. g. cites 12 H. 7. 16. 

A woman may be a fice-ſuitor to the lord's courts, but though it be generally ſaid, that the 
free-ſuitors are judgrs in thoſe courts, it is intended of men only. 2 Inſt, 119. 

A court baron cannot be holden but before the ſuitors, and ſometimes before the bailiff and 
ſuitors, as by writ. But by plaint it ſhall be before the ſuitors only, but in no caſe without the 
ſuitors; reſolved per tot. cur. Cro. E. 792. pl. 35. Mich. 42 & 43 Eliz. C. B. in caſe of Pell 
v. Towers. Noy. a0. S. C. & S. P. 


A preſcription to have a court baron before his ſteward is not good; for it ought to be coram 
ſectatoribus; per tot. cur. But peradventure he might have preſcribed to have a court to be holden 
before — ſteward, but not a court baron. Cro. J. 582, pl. 2. Mich. 18 Jac. B. R. Armyn v. 
Appletoſt. 

The king cannot alter the) juriſdiFion or judicature of the court baron, county or [ 9 1 
hundred, which arc courts at the common law, 2er appoint new judges there, but he 


may 


5 Court. 


may appoint new courts, and authoriſe new judges. 6 Rep. 11. b Paſch. 2; Eliz. B. R. jentle- 


man's Caſe. On a writ of 1i44t or upon a ſaſticiet in an admeaſurement of dower, &c. the 
ſuitors are judzes, and not the lord or bis bail:f!s, or the ſheriff, though the writ be ditect- d to 
them, becauſe the court baron is the 0: d's, as the county court is the ſheriff's; by theſe writs the 
courts are not made courts of records, but are of the ſame nature as before; a writ of falſe judge 
ment lies in ſuch caſe, and not a Mit of error. 6 Rep, 11. b. 12. a. Paſch. 25 Eliz. B. R. Jen- 
tleman's Caſe, cites 34 H. 6. 35. 39 H. 6. 3. a. 7 E. 4. 23. 6. 6 E. 4. 3. b. 12 H. 7. 16. &c. 


Its firſt in- [ 3. In a court baron they cannot hold plea of debt or the 17 


"—_— be where the debt or damage amounts te 40s. Co. Lit. 118. Vide 


eaſe of the for this the ſtatute of Glouceſter, cap. 8.] 


tenants, and 5 
for ending of debts and damages under 40s. at home, as it were at their own doors. 4 Inſt, 268. 


cap. 57» 


—_— [4 In a court baron they cannot hold plea of treſpaſs vi & 
11 f. cite 8 armis, Co. Lit. 118. becauſe this court cannot impoſe a et, 
' uriæ Ba- 


E. 4. 15. S. [5. Vide Hengam Magna, cap. 3. de Juriſdictione 
. ronis, fol. g.] 
But Brook 6. Every manor has a court baron incident To it, and eve 


ſays, it ſeems | s 
ihre that man, as well of the manor, as a ſtranger, may be impleaded there 


Trin. 37. in debt or treſpaſs if they come within the manor, and proceſs 
H. 6. is the ſhall be as at common law, that is to ſay, ſummons, attachment, 


contrary of . or 
the aua h. and diſtreſs, and ſuch returns as are good at common law, are 


ment, per good there, and gods attached there ſhall be forfeited to the lord; 
Aſhton, and the fame of iſſues returned there upon default of the parties. 


— Per Billinge, Wangforde, and Needham. Br. Court Baron, pl. 1. 
Davert, and Cites 34 H. 6. 49. 
hoke, but 


this is not reported in 37 H. 6. 


Br. Court 7. In admeaſurement of paſture, and in every vicontiel, as in 
Baron, pl. * . . 1 ; . * . 

12. cies juſticies, &c. to the ſheriff, the ſuitors are judges, and not the 
S.C. ſheriff; per Littleton, Choke, and Needham. Br. Judges, pl. 


pl. 3. cites 
Ss 8 


Br. Juſlicies 27. cites 7 E. 4. 23. 


8. Court baron ſhall be held in one place certain; per Brian. 
Quzre inde; for otherwiſe it is uſed. Br. Court Baron, pl. 8. 
| cites 8 H. 7. 3. 

Br. Proceſs, . Precept by parol in a court baron to diſtrain for amerce- 
pl-184-cites ment, or the like, is good without writing; per cur. quod nota, 


— Br. Court Baron, pl. 25. cites 16 H. 7. 14. 


parol in 
court baron is good without writing. 
tion to diſtrain. Brownl. 36. Anon. 


In a court baron the plaintiff muſt allege a preſcrip» 


Br. N. C. pl. 10. A court baron is incident to a manor; and was ſaid, arg. 
7: cnes - that therefore the lord of the manor cannot grant over the court 
4 Inſt. 268, baron, neither if he grants the manor can he reſerve the court 
2p. 57- S. baron, becauſe it is incident, Br. Incidents, pl. 34. cites 19 


Brownl. 8 : 
173. Trin. 13 Jac. Brown v. Goldſmith, S. P. Het. 35. Mich. 13 & 14 Eliz. Anon: 
S. F. and therefore it is not loſt, though no court has been holdeu time out of mind, "=+n, P. 
Þy Croke J. Bulit. 65. and cices the caſes in Br, 


11. Action 


— 


Court. 


11. Action was removed out of court baron, inaſmuch as there 
were only four ſuitors. Br. Suits, pl. 17. cites the regiſter. 


10 


A court 
baron cars 
not be held 


Broke ſays, Quære inde, for if ſeems that the plural number, viz. without tos 
two, ſuffices, and & ſo it was ſaid for law in the Star Chamber, in /«itors. Br. 


the time of H. 8. between Brown J. and Lion grocer of London. 


31. com- 


priſe, &c. 


pl. 31. cites 32 H. 8.—lf there is only one ſuitor that is no manor. Br. Manor, pl. 5. cites S. C. 


12. The court baron mu/? be holden on ſome part of that which Courtbaron 


is within the manor, for if it be holden out of the manor it is 
void, unleſs a lord being ſeiſed of two or three manors, hath * 
time out of mind, kept, at one of the manors courts for all the ſaid 
manors, then by cuſtom ſuch courts are ſufficient in law, albeit 
they be not holden within the ſeveral manors. And it is to be 
4 that this court is of two natures; the firſt is by the 
common law, and 7s called à court baron, as ſome have ſaid, for 
that it is the frecholder's or freeman's court; for barons in one 
fenſe ſignify foeemen, and of that court the freeholders that be 
ſuitors are judges, and this may be kept from three weeks to 
three weeks; the ſecond is a cuſtomary court, and that doth concern 
copyholders, and therein the lord or his ſteward is the judge. 
Now, as there can be no court baron without freeholders, ſo 


may be held 
in any place 
within the 
manor, but 
not without, 
and ſo of a 
leet in any 
place withim 
the liberty 
or franchiſe, 
and though 
no court has 
been beld in 
the manor 
time out of 
mind, yet 
by this it is 
not loſt ; 


there cannot be this kind of cuſtomary court without copyholders for it is in- 


or cuſtomaryholders. 
freeholders only without copyholders, and then is the ſteward the 
regiſter, ſo there may be a cuſtomary court of copyholders only 
without freeholders, and then is the lord or his ſteward the judge. 
And when the court baron 1s of this double nature, the court roll 
containeth, as well matters appertaining to the cuſtomary court, 
as to the court baron. Co. Litt. 58. a. 


And as there may be a court baron of 


cident to the 
manor of 
common 
Right. Dal. 
brepl. 15. 
6 Eliz, 
Anon. 
Ow. 35. 
Anon. S. P. 
but ſeems 


only a tranſl-tion of Dal, lt may be held ſometimes in one place, and ſometimes in ano- 


ther; per Windham J. Cro. E. 39. Paſch. 27 Elz. C. B. 


A court for admitting copy- 


bolders, and where no pleas are holden, may be held out of the precinct of the manor. Arg. quod 
fuit conceſſum per totam curiam, Le. 289. pl, 394. Trin. 26 Eliz. B. R. in Ld. Dacres's caſe. 


13. The court baron is not @ court of record. 2 Inſt. 143. 
and ibid, 311, 


4 Inſt. 268. 


cap. 57.8. 
P. — But 


See pl. 18. in the note there: 


14. The file of the court is, Curia Baronis E. C. Militis 
Manerii ſui prediai (having the manor's name written in the 
marein) tent” tali die, &c. coram A. B. ſeneſchallo ibidem. 
4 Inſt. 268. cap. 57. 

15. Court barons were ordained to determine injuries, treſ- 
paſſes, debts, and other actions, where the debt or the damages are 
under 40s. and alſo, becauſe the lords of the manors, and court 
barons, have given their tenants their lands and tenements before 
the ſtatute of Weſtm. 3. to hold of them, and alſo becauſe 


homagers of court ought to inquire in this court, that their lords 


ſhall not loſe their ſervices, cuſtoms, or duties. And alſo it was 
ordained to make their ſuits there, and ſo ſhew themſelves obe- 


dient to their lords, and that nothing be done within the manor 
to 


++ 


to * Court. 


to be any annoyance, or hurtful to the inheritances of the lords 
of the manors, which ſhould not there be enquired of, and pre- 
ſented for the lords of the manors. Kitch. of Courts, 6, 7. 

Te was aid 16. A court baron by preſcription may be pleaded to be held 
in thus cate before the fleward, Arg. cites 6 E. 4. but if there. be no cuſtom 
that the of preſcription to warrant it, then it muſt be coram ſeneſchalls & 
form of {eatoribus, according to 4 H. 6. and Gawdy ſaid, that every court 
pleading of baron is to be holden before the ſuitors, if there be no preſerip- 
entries is, tion to the contrary, Godb. 68, - 3 pl. 83. Mich. 28 & 29 

0 


that the Eliz. B. R. in caſe of Lovel v. Golſton. 


court was 


bolden before the ffeward if the action be for debt or treſpaſs for amercements, or ſuch perſonal 
things; 6ut if the action is brought 2 things real, then it is coram 2 Ibid. 69, —— 
The ſuitors are judges in real cauſes, but not in perſonal ; per Shute J. Godb. 49. in pl. 60. 
Mich. 28 & 29 El:z, B. R. Anon, | 


[ 11 ] 77. It is the common courfe throughout the realm, that the 
amercements in a court baron are aſſeſſed by the ſteward. Cro. E. 
748. pl. 1. Paſch. 42 Eliz. B. R. Rowleſton v. Alman. 

Noy — 18. A man carmnot have a court baron by preſcription, it being 

8. P. and incident to the manor; but he may by preſcription enlarge the 

that where authority thereof, as to hold plea above 40s. &c. per tot. cur. 

the court Cro. E. 792. pl. 35. Mich. 42 & 43 Eliz. C. B. Pell v. 

Men, Towers 


—_— pleas to the value of more than 45s. it is then a court of record; and if there be error 
It be redreſſed by a writ of error, and not by a writ of lalſe judgment, 


19. The court by cuſtom may be held before the ſteward, as the 
court of Weſtminſter; per cur. And per Vaughan it is held 
before the ſteward, though the ſuitors are judges. 2 Jo. 22, 23. 
C. B. Eure v. Wells. | 

20. Debt was brought for a fine fet upon the defendant by the 
homage at the court baron, grounded _ a cuſtom to make laws 
for regulating their common, and inflicting a penalty on ſuch as 
did incloſe at inconvenient times; and a wager of law was offered 
there, and judgment is there for the defendant; for of common 
right the homage has no right to impoſe a penalty far ſuch private 
—_— but it is only by cuſtom that they can do it; cites 5. Co. 

hamberlain of London's Caſe. Mo. 276. Leon. 203. The 
caſe indeed is not well reported, but upon comparing the books 
N it appears the wager of law was not admitted in that 
cale. Per Holt Ch. J. 12. Mod. 614. Hill. 13. W. 3. in caſe 

of the city of London v. Wood, cites Co. Ent. 118. 
21. A court baron conſiſts of the lord, tenants, ſteward and 
 bail:f, within the manor, and is ſometimes called the copybolder's 
court, eſpecially when it is for trial of titles of their lands, for 
taking and paſling eſtates, ſurrenders, admittances, and grants: 
and herein the lord or his ſteward is judge, (as the cuſtom of 
the place is) yet the court is ſometimes called the freeholder's court, 
when the actions and proceedings are for trial under 408. and is 
————__. like a _ court, and the proceeding much the 
ſame, and was without t granted to the lord originally 5 
| ec 


4 


. — Court. 


me king; but now moſt are by preſcription, and are commonly 
held once in three weeks, and may be as often as the lord or 
ſteward thinks fit, who is ſupreme judge in law and equity, and 
is obliged to regiſter all records of the court, and other proceed- 
ings between lord and tenant, and between tenant and tenant, 
and to be indifferent between them; and when ſuch court is to 
be kept the lord or ſteward ſends his warrant at ſix or more days 
notice, according to cuſtom. Scroggs, of Courts 39. 

22. When a court baron ſhall be held. See Court (G) pl. 5. 


(F. a) [Court Baron.] 
What things it may do. 


[1. IF a man recovers in a court baron, they have not power to | Br. Court 
make execution to the plaintiff of the goods of the defend- & ce &. 
ant, but they gay diſtrain him, and retain the diſtreſs till ſatisfac- & S. P. per 
1 tot. cur. ac- 
tion. +4 H. 6. 17. f b. 22 Aſſ. 72. — 
But Brooke ſays, quæte of this matter; for it is uſual to tax the ſum by the ſuitors of the court 
aſſigned by the ſteward, and chen to award a levari facias, which is in nature of a fieri facias ; 
but Brooke adds, quzre if by cuſtom, or by the common Jaw ?——Br, Court Baron, pl. 7. cites 
S. C. but Brooke ſays, where the uſe is to make /evari fac“ rhis is geod by cuſtom, as it ſeems to 

him, but then it angle to be pleaded accordingly, as it ſeems, [ 
* 12 

t Br. Execution, pl. 80. cites S. C. accordingly, but Brooke ſays it ſeems, that where it is 
otherwiſe uſed it is well, as by levari facias. Fitzh. Execution, pl. 110. cites S. C. by 
Thirne, and alſo cites 4 H. 6. accordingly. —Acjudged, that a bailiff of a court baron, upon 
judgment there given, and a levari facias awarded, cannot ſell the goods, and ſo levy the monies, 
without ſpecial cultom. Noy 17. Hill, 3 Jac. B. R. Trye v. Burgh. —— —Iv1d. cites 4 H. 6. 
17. and 38 E. 3. 3. that he may deliver the guvds to the recoverer, and that the lord may fell a 
diſtreſs taken for a fine. Nou may add 2ny thing to a court baron by preicription, as to ſell 
goods taken in execution upon a judgment; per Walmiley, Noy 20, in calc of Pell v. Towers, 


[2. Upon a recovery of damages in a court of ancient d-meſne, Br. — 
upon a writ of right, if execution be granted, the bailiff of the pe nm” 
court may take and ſell the cattle of the defendant, 7. H. 4. 27.] &S.P. by 


Huls, and 
that in ſuch caſe he may take the beaſts of the defendant in any land held of the manor, though it 


be frank-fee land, quod non fuit negatum. 


IZ. P. 6 E. 1. B. R. Rot. 8. per judicium curiz, curia baro- 
nis non habet poteſſatem placitandi de aliqua tranſgreſſione in parca 
vel in chacea de 2 beſtiis niſi, quis iuveniatur cum manuopere.] 
(4. Hill. 7 E. 1. B. Rot. 13. juratores dicunt, quod Alicia, 
quæ fuit 4xor Ade poſt mortem Adæ finem fecit cum J. VW. dle 
quo pred” Ada tenet ſua (*) tenementa per 225. pro dote ſua ha- * Fol. 544. 
benda, & poſtea, quia pred? Alicia dixit, quod predift” T. 1. 
injuſte prædict' pecuniam ab ea extorſit, amerciavit ipſam in curia 
ſua primo ad dimidiam marquam, and poſtmodum ad 10s. pro de- 
famatione illa ; upon which verdict judgment is given, Et guia 
fpredif?” T. M. non potuit nec debuit de jure in curia ſua de aliqua 
defamatione placitare, nec aliguem pro ea amerciare, conſideratum 
eft, quod predifta Alicia recuperet pecuniam predict fic extortam 
verſus predic? T. M. & T. I. in miſericardia.] 1 
— 3. t 


12 Court. 


S. P. Br. F. It was admitted in a replevin, that upon recovery of 388. in 
— a court baron, the officer may deliver to the plaintiff the beaſts 4 
cites 1 E. 4. the defendant in execution, Br, Court Baron, pl. 5. cites 3 
20, . 3. 3. | 

6. Where a man makes fine in court of record, there in court 
baron, the party for ſuch offence ſhall be amerced. Br. Court 
Baron, pl. 20. cites F. N. B. 73 x 
' 7. Parol was removed out of court baron becauſe there was only 
four ſuitors. Br. Court Baron, pl. 20. cites the regiſter, fol. 11, 
and F. N. B. fol. 239. | 

8. Treſpaſs vi & armis does not lie in court baron, but there 
the party may have ſuperſedeas. Ibid. 

9. If a man divides a debt of 201. or the like, in a court baron, 
into ſeveral petit ſums under 40s. of this the party may have 
ſuperſedeas; and it ſeems, that of this the defendant may wage 
his law by conſcience, for there is no ſuch contract, and action of 
damages above 40s. does not lie in a court baron. Br, Court 
Baron, pl. 20. cites F. N. B. 239. (5 

10. In treſpaſs in county, or court baron, if the defendant 
pleads his franktenement, or the like, or claims the plaintiff to be 
his villein, or the like, the court ſhall ceaſe, and if they proceed 
writ of falſe judgment lies. Br. Court Baron, pl. 21. 
ero. E. 255. 11. In a court baron no goods can be forfeited for default of 
b. 13 Ce. appearance upon the diſtreſs; for diſtreſs is only in nature of 2 
merlale v. . - 3 
Ways, S. C. pledge to be ſafely kept; and in court baron the proceſs is diftreſs 
adjudged, infinite only, and not an attachment; per Cur. and cited 33 and 
—— H. 6. And judgment accordingly. Yelv. 194. Mich. 8. 
jt was in the 34 J 7 7 
ling mauer Jac. B. R. Gornerfall v. Medgate. 


and court 

baron, yer the beaſls could not be fold. — Bulſt. 32. Hewett v. Norborough, S. P. and ſeems to 
be S. C. and though this being the king's manor, it was urged, that this was not merely a court 
baron, but a court of record, and that it 1s curia domini regis manerii ſui de Dunſtable, yet all the 
Judges contra Williams held the goods not forfeited, and the fale not good, and judgment was 
entered for the plaintiff -—— 2 Roll. Rep. 493. Hill. 22. Jac. B. R. in caſe of Tuberville v. Tip» 
per, it was agreed, that the proceſs in court baron is ſummons, attachment, and diſtreſa. 


*L 13 } 


(F. a. 2) Original of Hundreds, and Hundred 
| Courts, 


I. Puna ren were too great to meet upon every occa- 
ſion, and every occaſion too mean to put the whole 

county to that charge and trouble, and this induced ſubdiviſions ; 
the firſt whereof is that of the hundred, now, and alſo anciently ſa 
called, but as ancient (if not more) is the name Pagus ; for the 
hiſtorian tells us, that the Germans, in the executing their laws, 
a hundred of the freemen joined with the chief lord per pagos 
vicoſque, and in raiſing of forces a hundred were ſelected ex ſin- 
gulis pagis, which firſt were called centenarii, or hundredors, from 
their number, but uſed for a title of honour like the triarii. And 
as a 2d hereunto I ſhall add that teſtimony of the council at Berk- 
hamſtead, which ſpeaking of the reduction of ſuits from the king's 
court 


Court. 


court ad pagi vel loci præpoſitum, in other places it's rendred to 
the governors of the hundred or borough; and at this day in 
Germany their country is divided into circuits centen or canton, 
and centengriecht, and the hundredere, they call centgraven or 
hundred-chiefs, whether for government in time of peace, or for 
command in time of war, the latter whereof the word wapentake 
doth not a little favour ; amongſt theſe one was, per eminentiam, 
called the centgrave or lord of the hundred, and thereunto elected 
by the freemen of that hundred, and unto whom they granted a 
ſtipend in the nature of a rent, called hundred-lettena, together 
with the government of the ſame, The diviſion of the county 
in this manner was done by the freemen of the county, who are 
the ſole judges thereof, if Polydore's teſtimony may be admitted, 
and it may ſeem moſt _—_ that they ruled their diviſion at the 
firſt according to the multitude of the inhabitants, which did 
occaſion the great inequality of the hundreds at this day. The 
government of the hundred ręſted at the firſt upon the lord and the 
hundredor:, but gfterwards, by Alfred, they were found incon- 
venient, becauſe of the multitude, and were reduced to the lord or 
his bailiff, and 12 of the hundred, and theſe 12 were to be ſworn, 
neither to condemn the innocent, nor acquit the guilty, This 
was the hundred court which by the law was to be ho!den once 
every month, and it was a mixt court of common pleas, and crown 

leas; for the Saxon laws order, that in it there ſhould be done 
Juſtice to thieves, and the trial in divers caſes in that court is by 
ordeal. Their common pleas were caſes of a middle nature, as 
well concerning eccleſiaſtical perſons and things, as ſecular, for 
the greater matters were by commiſſion, or the king's writ re- 
moved. All freeholders were bound to preſent themſelves hereat, 
and no ſooner did the defendant appear, but he anſwered the 
matter charged againſt him, and judgment paſſed before the court 
adjourned, except in caſes where immediate proof was not to be 
had, albeit it was holden unreaſonable in thoſe days to hold ſuch 
haſty proceſs, and therefore the archbiſhop of York prefers the 
eccleſiaſtical, or canonical way before this. Laſtly, in their 
meeting, as well at the hundred county court, they retained their 
ancient way of coming armed. Bacon of Government, 68, 69, 
cap. 25. 

2. In King Alfred's time the kingdom was in groſs, and then 
divided into counties and hundreds, and all perſons then came 
within one hundred or other, and then the king's relations had 
the government of them, and therefore they were called con- 
ſanguinei, and ſo are the earls, lords lieutenants, &c. at this day 
and then, when the office became troubleſome, there were or- 
dained vicecomites, which name remains to this day, and the 
others continue to be called conſanguinei, but have no power in 
the county, having only the honorary name of earls, or comites 
of ſuch or ſuch a country, &c. And for the better government 
of theſe counties, the vicecomites had two courts, but out of thoſe 
the king granted petty leets, and court barons, but the tourn of 
the ſheriff had the ſuperintendent power, they being derived * 
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14 Court. 


of the ſheriff's tourn, as in Dy. 13. And then, afterwards, the 
king granted away ſome hundreds in fee- ſimple, and fome fran- 
chifes and the laſt excluded the king utterly, but the hundreds 
granted in fee were not wholly exempt. On this aroſe ſome 
confuſion, and the parliament hereon took notice, that the execu- 
tion of juſtice was by this much interrupted, and therefore came 
the /atute of q E. 2. that ſheriffs ſhould be ſufficient perſons, 
and have lands in the county, and ſo be able to anſwer both the 
king and country, and that bailiffs and farmers of hundreds ſhould 
be ſufficient men. And at this time hundreds were grantable for 

Then came the /tatute of 2 E. 3. cap. 4, and 5. that 
ſheriffs ſhould continue but for one year, but this took not away 
the whole inconvenience, for the crown ſtill granted away 
bailiwicks and hundreds for lives at rents on ſuch exceſſive dear 
rates, that made them endeavour to make up their money by un- 
lawful means, and thereon came the ſtatute of 2 E. 3. cap. 12, 
and 14. E. 3. cap. 9. By the firſt it was enacted, that all hun- 
dreds and wapentakes granted by the king, ſhell be again an- 
nexed to the county, and not ſevered ; and by the other ſtatute, 
that all ſhould be annexed, and the ſheriff ſhould have power to 
put in bailiffs, for which he will anſwer, and no more ſhall be 
granted for the future; and one reaſon of this was, becauſe the 
king granted away hundreds, and abated not the ſheriff's farm ; 
any: 2 _— 98, 99. pl. 98. Paſch. 32 Car. 2. B. R. in caſe of 

ade v. Ireland. | 


. (G. a) The Hundred Court Juriſdiction. 
Br. Cuſ- [I. 1* an hundred court _- 7 ſwear 12 freemen to preſent 


toms, pl. 28. 
cites S. C. 


a thing. 30 E. 3. 35. 6. 
[2. In an 4 court they cannot hold plea of debt or tr:ſpaſs 
where the debt or damages amount to 40s. Co. Lit. 118.} 
[3- In an hundred court they cannot hold plea of @ treſpaſs vi 
& armis. Co. Lit. 118.] 


Br. — 4. By uſage a man may be amerced for not bringing a porpoi ſe, 


train the beaſts of the offender throughout all the hundred, though 
they are net in the land of the party. Br. Court Baron, pl. 13. 
Cites 2 H. 4. 24. 

6. Hundred can not try Yue by inque/!; for the lord cannot 
compel his franktenants to ſwear. Br. Court Baron, pl. 23. 
creme 143 7. This is no court of record, and the ſuitors are hereof judges ; 
312.5, F. of the antiquity and juriſdiction hereof, vide Magna Charta, _— 
| 8 


15 ] 5. Note, that 75 amercement in the hundred the lord may diſ- 


Court. 


the leet was derived out of the tourn for the eaſe of the people, ſo 
this court of the hundred, for the ſame cauſe, was derived out of 
the court of the county, and is a court baron in his nature. 4 Init. 
267. cap. 50. 
| b. The, l of this court is Curia E. C. Militis Hundredi 
ſui de B. in Com'. Buck tent'. &c. Coram A. B. Seneſchallo ibi- 
dem, 4 Inſt, 267. cap. 56. | 
9. By the /tatute of 14 E. 3. hundreds (except ſuch as then 
were of eſtates in fee) are rejoined (as to the bailiwick of the 
ſame) to the counties, and all grants made to the bailiwick of hun- 
dreds, ſince that ſtatute, are void, and the making of the bailiffs 
thereof belong to the ſheriff, for the better execution of juſtice, 
and of his office; and fo it was reſolved by the Lord Treaſurer 
Lea, and all the barons of the exchequer, and ſo decreed in the 
Exchequer Chamber between Forteſcue of Buckinghamſhire, and 
the ſheriff of the ſame tourn, 2 Car. the plaintiff naving of late 
divers hundreds granted to him for life in the county of Bucks, 
reſerving a rent, which the ſheriff diſallowed, and put in bailiffs 
of his own: and a commandment was given to the court by the 
attorney general, to avoid the like in other counties, for that they 
were againſt law, and belonging to the office of the ſheriff, and 
were occaſions of delays and hindrances of juſtice, See the ſta- 
tute of W. 2. cap. 36. againſt procurement of ſuits in this court. 
4 Inſt. 267. cap. 56. | | 
10. In the hundred court the ſuitors are the judges, and not 
the lord, though the writs (when the proceedings are by writ) 
are directed to him, which is, becauſe the court is his, and the 
+ belong to him, and he is to ſee juſtice done. 6 Rep. 11. 
aſch. 25 Eliz. Jentleman's Caſe. C 
11, One ſued in B. R. for coſts given in the hundred court 
which was under 40s. and declared, that the court was held 
before the ſteward ſecundum conſuetudinem manerii prædicti. 
Exception was taken, that the ſteward is not judge in ſuch court, 
but the ſuitors 3 but per Cur. a /eward by a cuſtom may be judge 
in a hundred court, and that ſo it had been held ; and here the 
plaintiff has declared upon the cuſtom, the declaration being ſecun- 
dum conſuetudinem manerii ; and a man may ſue here in B. R. for 
a ſum under 40s. As if 10s. coſts be given in any ſuit here, he 
* ſue for them in B. R. Le. 316. pl. 444. Paſch. 30 Eliz. B. R. 
non. 


12. It was argued by Mr. Holt, that the execution in the hun- 3 Keb. 126, 
dred court is by diſtringas, and not by levari facias, and divers B = 
books were cited to that purpoſe ; ſed non allocatur ; for where — 
the books ſpeak of a diſiringas, it is intended of a levari facias, Levart 


becauſe a diſtringas, and ſo in infinitum, would be endleſs in an — 2 
execution. 2 Lev. 81. Hill. 24 and 25 Car. 2. B. R. in caſe proceſs of 


of Doe v. Parmiter. 2 hundred 
court, but 2 


diftringas; but levari may be by cuſiom; per Holt Ch. J. 7 Mod. 44. Trin. 1 Ann. B. R. 
Anon.. P. and generally all the hundred courts in England have ſuch a cuſiom ; but the 
true common-law-proceſs is a diſtringas, 4 Mod. 1. Paſch. 1 Ann. B. R. Anon. 1 Salks 


201. pl. 3. S. P. and ſeems to be in 8. C. 


Vol. VII. G 13. In 
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13. In treſpaſs the defendant juſtified by levari facias awarded 
by the eward, and ſealed by him in a hundred court hele before the 
ſteward and ſuitors; per Cur. The ſealing of proceſs by the 
ſteward is * ſufficient, but the court being ſaid to be Coram ſeneſ- 
chali & ſefatoribus, it is ill, and judgment for the plaintiff on 
demurrer; b:t Gram ſectatoribus per B. ſeneſchallum [had been 
well enough] 3 Keb. 127, pl. 29. Hill. 24 Car. 2. B. R. Doe 
v. Parmiter. | 

14. Treſpaſs for taking his horſes; the defendant juſtifies by 
virtue of @ recovery in à hundred court before J. S. ſentfchallum 
Domini Regis, and that a levari facias iſſued out, and by virtue 
thereof he prout miniſter curiæ did ſeiſe the horſes upon that execu- 
tion. The plaintilf replies, and ſets forth the flatute of 14 E. 3. 9. 
and avers, that this hundred was not granted in fee at the time of 
mal ing of that flatute ; and the * intended was, how far 
that ſtatute ſhould extend, and what hundreds ſhould be annexed 
to the ſheriff wick by that ſtatute ? Baldwin pro quer' agreed, that 
the king might have hundreds, and ſo _ a fubject, but then 
they muſt be ſuch as were in the hands of a ſubject in fee at the 
time of the making of that ſtatute. Atkins ſaid, Lord Ch. J. 
Hale's opinion was, in this caſe, that it extends to ſuch only as 
had been granted out ſince the ſtatute 10 E. 1. But per tot. 
Cur. that cannot come in queſtion here; for here being a court de 
facto, the plaintiff ſhall not in this action try the title of the owner, 
and it is all one as if there be a diſſeiſor of a manor, and a re- 
covery in that court baron, the officer may well juſtify execut- 
ing the proceſs; for he that is in poſſeſſion is dominus pro tem- 
pore, and if they would try the title it might be by quo warranto, 
or action on the caſe ; and for that reaſon they all gave r 


for the defendant. Freem. Rep. 204. pl. 207. Mich. 1675. 
Ward v. Bent, 


For more of the hundred court, ſee Crompt. Juriſdiction of 
Courts, 231. to the end.—4 Inſt. 267. cap. 56.—And fee 
tit. Hundred. 


(H. a) Preporwders. 


(1. TO every fair a court of piepowders belongs of Right. 17 
E. 4. cap. 2.] | 

[2. Mirror de Juſtices, fol. 3. cap. 1. ſect. 3. That from day 
to day the right of ſtrangers, plaintiffs, in fairs and markets be 

haſtened, as of duſt, according to the law of merchants. ] 
But not - 3. 17 Ed. 4. cap. 2. reciting, that divers perſons coming 10 
N fairs be grievouſly vexed and troubled in the court of piepowders by 
ag made feigned actions, and alſo by aftions of debts, treſpaſſes, feats, and 
by the plain- contracts, made and committed out of the time of the ſaid fair, or 
2 , ibe juriſdiction of the ſame, contrary to equity and good comſcionce, 
Fer an iſſze &c. be it enafed, that no miniſter of any ſuch court of . 

a 


is the cone 


Court. 
Hall hold any plea, without oath made 


that the contract, or other feats containe 


in the declaration, were þ 


167 
Ly 2 or his attorney, trary« 17 


4 · cap. 2. 


ar. —— 


made within the fair, and within the time of the fair, and within This Itatute 


the juriſdiction and bounds of the ſaid fair. 1 R. 3. cap. 6.] 


was made 
perpetual 


by the 1 R. 3. cap. 6. 


4. The fleward is judge of this court: for it is a court 
record, Br. Juriſdiction, pl. 111. cites 6 E. 4. 3. 


6 Rep. 12, 
of © ep. 12 


cites S C. 


according- 


ly, and 7 E 4. 23. a.——Br. Error, pl. 162. cites 6 E. 4. 3. and 7 E. 4. ag. that of error in court 


of pie 
record, and this per Littleton, quod non aegatur.— 4 laſt, 278. cap. 60. 


„dees hes writ of error, and not of falſe judgment, which proves that it 1s a court 


5. This court is à court of record if it may bold plea of any [ 17 


ſum over 40s. adjudged and affirmed in error. Jenk. 132. pl. 70. 
Cites 13 E. 4. 8. D. 133. F. N. B. 18. 

6. In the court of piepowders the plaintiff or his attorney ſhall 
be examined by cath if the matter ariſes within the fair, and the 
defendant may glead that it ariſes in a foreign place. Br. Juriſ- 
diction, pl. 119. cites 1 R. 3. cap. 6. 

7. This court is * incident to every fair and market, as a court 
baron to a manor, and is + derived of two Latin words, as is 
apparent, and fo called, becauſe that for contracts and injuries done 
concerning the fair or market there ſhall be as ſpeedy juſtice done 
for advancement of trade and traffick, as the duſt can fall from the 
foot, the proceeding there being de hora in horam z and therefore 
Bracton faith, Item propterea qui celerem debent babere juſtitiam, 
ficut yo mercatores quibus exhibetur juſtitia pepoudrous, &c. 
4 Inſt. 272. cap. 60. 


S. C. cit 


2 Buls. 23» 


It is incl. 
dent, and 
one cannot 
grant the 
tair reſerve 
ing this 
court, fic 
dictum fuit, 
ag: Br. In- 


cidents, pl. 


33. cites 19 


Fin. Law, 


Svo. 15. cites S. C. — Brownl. 175. Trin. 13 Jac. Brown v. Goldſmith, S. P. —Bulſt. 55. 


S. P. by Croke J. 


+ Jenk, 132. pl. 70. ſays it is called Curia Pedis Pulverizati, becauſe of the confluence of 


people, who, by their motion, raiſe pulverem vel lutum, 


8. And there may be a court of piepowders by cu/lom without 
fair or market, and a market without an owner. 4 Inſt. 272. 


(I. a) Piepowders. What Action lies there 


and for what. 


[t. IF one ſlanders another, who trades in the market, in any 

4 thing which concerns his trade, the action lies in the court 
of piepowders, but the words ought to be ſpoke “ in the market, 
and not before; but if the words do not concern any thing touch- 
ing the market, the court hath not Juriſdiction. Co. 10. 73. 
Hall v. Jones. 


cordingly. 


* Cro. E, 
773. pl. 8. 
Howell v. 
Johns, S. C. 
& S. PF. — 
Mo. 624. 
pl. 854. 8. 
C. & S. P. 
held ac- 


S. C. cited Mo. 831. in pl. 416, ———4 Inſt. 279, cap. 60. cites S. C. & S. P. 


adjudged———S. C. cited 2 Bulſt. 21.--——An action upon the caſe for fanderous words, 
brought in a court of piepowders, for words {poker long before the court was held, acjudged there 
for the plaintiff, and atfirmed here in a writ uf error, becaule the court was /aid ts be beld by 


preſcription, & Bulſt. 2g. cites 8 Jac. White v. Snow, 
C 2 


2. No 


17 Court. 


2. No action lies upon a contract made at a fair before. D. 
3. M. 133. 80. adjudged.] | | 
3. An action of treſpaſs for an aſſault and battery, was brought 
in a court of piepowders for an aſſault done long before, and well 
— 2 Bulſt. 23. cites Hill. 33 Eliz. Chambers v. 
ert. ä 
4. Though it be the king's court, yet debt on a penal law ſhall 
not be brought there. But becauſe they have power to hold 
pleas in actions of debt, and ſo had colour to hold plea, in ſuch 
action a judgment given therein is not void, but voidable by error. 
Cro. E. 530, pl. 59. Mich, 38 & 39 Eliz. C. B. Wilkinſon v. 
Netherſol. 
9h 523) 5. A piepowder court may be as well to a market as a fair, 
#4, Han It has no juriſdichion of any matter but what happens in the market 
v. Jones S. the _ day. Cro. E. 773, 774, pl. 2. Mich. 42 & 43 Eliz. 


C. ES. P. B. Howel v. Johns. 

and alſo it 

oy - by cuſtom of a city or place, where there is no fair or market at that time, and cites 13 
» 4+ 8. | a 


[ 18 )] 6. The juriſdiction thereof conſiſteth in four concluſions. 
A court of 1/?, The contract or cauſe of action muſt be in the ſame time 


p'epow- . a 
8 of the ſame fair or market, and not before in a former. 


ir be incl. 24ly. It muſt be for ſome matter concerning the ſame fair or 
dent to a market, done, complained on, heard, and determined. 
fair, yet, bY © 2dly, It muſt be within the precinct of that fair or market. 


cuſtom it 


may be in a 4thly, The plaintiff mul take an oath according to the ſtatute 
3 ; of 17 E. 4. 2. but that concludeth not the defendant. 4 Inſt. 
wiſe maybe 272 · | 

by the * [7. And all this was reſolved and adjudged in a writ of error, 
tomofacity brought by Hall v. Jones, and the caſe was this; Jones being re- 


8 « giler of the Biſhop of Glouceſter, brought an adtion upon the caſe 


where ther : ; F 4 
is no fair or in the court of piepowders, belonging to the market in Glouceſter, 


market at againſt Hall for theſe words, maſter Jones and his clerks have by 


the t1 . 
ad there. colour of his office extorted and gotten 300/. per annum by unlaw- 


fore though ful means, for many years together, above their ordinary fees, for 
in pteacing proving teſſaments, and granting adminiſtrations ; and not guilty 
waintitled, a pleaded, &c. it was tried and adjudged for the plaintiff; 
curia pedis and divers errors were aſſigned, but the judgment was reverſed for 
Lie theſe errors following ; 1 * | * / 
mercati, 1/t, That this court of piepowders being incident to the mar- 
&c. an ex- ket, hath no juriſdiction but Ph ſuch things as concern the market, 
nes was 2nd theſe ſlanderous words did in no ſort concern the market; but 
d:fallowed, if one ſlander the wares of any in the market, whereby he cannot 
3 oo. make ſale of them, an action doth lie in that court. | 

farther, 244, It appeared in the record that the words were ſpoken the 
ſecundom day before the market, and no action lieth in that court but for an 
8 injury within the juriſdiction of the court done, complained on, 
ri. Mo heard and determined on the ſame market day, the proceedings 
623, 624, being de hora in horam, and within the precinct of the market. 


2 And herewith agreeth 3 Mar, Dier, 132. And it was * 
1 | * 


- 


Court. 18 


that this court was incident as well to a market as to a fair. =_ B. R. 
a 


4 Inſt. 272. 3 
13 E. 4. 8. Cro. E. 773. pl. 2. Howell v. Johns, S. C. but ſays nothing of the ſecundum 
conſuctudinem civitatis, and judgment was reverſed. Mo. 831. pl. 116. cites S. C. by the 
name of Powell v. Jones, as 5 0 that the action does not he, unleſs the words were ſpoke in 
the market or fair.—— —8. C. cited Arg. 2 Bulſt. 21. that the judgment was reverſed for the 
errors mentioned as above in 4 Inſt, 272,-——5, C. cited D. 132, b. Marg. pl. 80. that judg- 


ment was reverſed. 


Jones, cites 


8. Contracts, batteries, and aſſaults are determinable in a court 1: 2 7 
matters o 


of piepowders, but not actions of the caſe for words ; for that d 
theſe do not diſturb the market; per Fleming Ch, J. 2 Bulſt. 24. and for mar- 
Mich. 10 Jac. in cafe of Goodſon v. Duffil. ters ariſing 


within the 
market, and by occaſion of the market, as batteries or diſturbances happening there. But if the 


words were by occaſion in the ſame market, it might perhaps be otherwiſe, Cio, E. 773. pl. 2. 


Mich. 42 & 43 Eliz. B. R. Howell v. Jones. 


(K. a) [A Court of Piepowders.] Of what 
Things and Actions it may hold Plea. LACS 


Dr. IDE Mirror de Juſtices 16. b. cap. I. ſect. 15. of what 
actions they ſhall hold plea. ] [ 19 
[2. A court of piepowders belonging to a fair cannot hold plea where the 
of obligations, for this is ordained for things ariſing in the fair. court is as 
Mich. 10 Jac. B. R. between G:odſon and Duffield per Curiam.] 7 incident 


. CES , only to the 
3. There may be a court of piepowders by preſcription without fois Wan 


a fair or market, that may hold plea of obligation by preſcription, not hold 
Mich. 10. Jac. B. R. between Goodſon and Dufficld, reſolved per ES 


Curiam, ] things hap= 
pening be- 

fore the fair; but where it is by preſcription it may hold plea of an obligation, &c. though it ap- 
pears that the obligation was made in the May before the fair. Mo. 830. pl. 1116. S. C.. 
Cro. J. 313. pl. 14. S. C. & S. P. reſolved, that they may be by cuſtom in vills and boroughs for 
any cauſes, as debts upon bonds, or otherwife, or auy cauſes done at any time, being tranſitory 
and perſonal, and ſo they are in divers cities, as Briſtol and Glouceſter, and a record was cited 
Mich. 8 Jac. Rot, 146, in caſe of Hit,, Blunt, where ſuch a judgment in Glouceſter was affirmed 
10 be good; and Hill. 33 Eliz. in caſe of Perd v. Chambers, where ſuch cuſtom was alleged to be 
in Canter bury, and held good. —2 Bulit, 21. S. C. & S. P. held — ; and ibid, 23. 
Arg. cites the caſes of Chambers v Pert. and White v. How S. C. cited D. 132. b. Marg. 
pl. 80. as adjudged accordingly.— Ibid, cites Mich. 3 & 34 Eliz. Parker v. Onely, where 
error was brought on the recovery had by Onely agaiult Parker, in debt for performance of cove- 
nants in the court of piepowders in Canterbury, and the tile of the court was, Placita tenta in 
% Curia Pedis Pulveris' in Civitate Cant.“ without ſaying, ** in pleno mercato tenta” and Wray, 
Fenner, and Clench held this to be crror, and judgment reverſed againſt the apinion of Gawdy, 
becauſe the plea was concluded, . juxta conſuetudinem ville prædictæ“; but ſays Nota, 13 E. 4. 
8. piepowders without a market, and this book was not remembered by any, which 1s verbatim 
contrary to this reſolution. 

* Cro, E. 256. pl. 31. Mich. 33 & 34 Eliz. B. R. Penred v. Chambers, S. C. & S. P. held 

r Cur. but the preſcription mult be in the (tile of the court, —-— 38, P. Co, C. 45, 46. Mich. 
2 Car. C. B. Hodges v. Moyſe. 


4. If 2 men make a contract for land in a fair that cannot be 5: P. and it 
ought to 


within their juriſdiction, and they are not to hold plea of ſuch a be beid be- 
contract, but only of buying and ſelling goods in the fair, and the fore the 


mayor, if owner of the fair, cannot þ a good ſieward of it; agreed heware, | 
* per 


* 2 pa 
FT rg -- my 
ares ahh... woe : 


5 ir > bg. ee I 4 
- 1 


E 


* . l 
my” 4 4 g 
* . N ' > * 
e DS oy ey db odcw 


ww 
8 


2 8 4 a” o « © mf . "7 5 8 1 R 
En "re rr arent ge 
—— — au oe — — —— = 


— 
Sas. 


19 e . Court. 


be held be- per Cur, 2 Show. 181. pl. 180. Hill. 33 and 34 Car. 2. B. R. 
Sg Cnolmley v. Morton, 


mayor, un 


leis „ cut Skin, 33. pl. 10. Anon. 


(K. a. 2) [Court of Pie powders.) 
Pleadings and Procecdings. 


$. C. cited x, 1* was aſſigned for error upon record given in the court of 

1 | piepowders ſecundum corfſuetudinem cvitotis, becauſe it did 

See K. a) Not 1 in plene mercato vel feria, and it was adjudged no error b 

pl. 2. reaſon of theſe words, ſecundum conſuctudinem civitatis, fo that it 
appears that the court of piepowders may be by cuſtom without 
fair or market. Br. Error, pl. 171. cites 13 E. 4. 8, 

2. Error was aſſigned upon a judgment in a court of niepowders 
in Glouceſter, becauſe the adjournment was entred idem dies 
dutus eſt, whereas it ſhould be eadem hora, but Held good, Mo, 
459. pl. 637. Mich. 38 and 39 Eliz. Anon. 

can. 3. If judgment be given upon a contrad? made at a fair prece- 


They 

— nag dent, and no plaint was then entred, it is exrongous, Jenk, 211. 
maiter but . 48. 

what hap- 

pens in the market the ſame day, Cro. E. 773. Howell v. Jones, 


4. If judgment be againſt defendant he muſt be amerced, or 


elſe the judgment is erroneous. * 211. pl. 48. 
Such court 5. Such a court laid to be held by preſcription and charter is 


held 3 well laid, the charter being a confirmation of the preſcription, 
not in pleno 2 Buls. 21. Mich. 10 Jac. Goodfon v. Duffill. | 


mercalu, 
&c. but then it muſt be by preſcription, and the preſeription muſt be in the flile of the court; 
Cro. E. 256. pl. 31. Mich, 33 & 34 Eliz, 3. R. Penred v. Chambers. | 


L 20 ] 


For more of the court of piepowders ſee Crompt. Juriſdiction 
of Courts, 229 to 230. b. &c.—4 Inſt. 272. cap. 60,- 
Prynn's Animadv' &c. on 4 Inſt. 190 to 199, &c. 


(L. a) Courts of Poroughs, and other Inferior 
Courts. Of what Things they may hold Plea, 
— in reſpect of the Declaration, ] and try by 

ury there. | 


_ [T. IF an obligation be made out of the juriſdiftion of the 
= SC, ccurt, though the action brought upen it is tranſitory ar 
and the the other courts, as the courts at Weſtminiler, that have a general 
— there, juriſdiction, yet ſuch inferior courts have not any jurifdickion of 
8. pl. 2% any thing that ariſes out of the juriſdiction, and therefore they 
Paſch. 13 have not power to hold plea thereof. Paſch. 15 Car. B. R. be- 
$ b. ag tween Richardſon and Bernard adjudged per Curiam, in N — 
5 . | rought 
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Court. 20 


brought by him that recovered upon ſuch obligation in an inferior ſeems to be 
court for an eicape of him that was taken in execution upon * 
4 3 a g . C. cred 
the judgment againit the oicer that ſuitered him to eſcape z and by Baron 
adjudged, that this was coram non judice, and meerly void; and (Jobn) 
that tne officer thall take advantage thereof, and judgment given : N 
againſt him that brought the action for the eſcape, after a verdict 1367. Mich. 


for him. Intratur Irin 14. Car. B. R. Rot. 1590. for there it 4 W. & M. 


appears by the declaration, that the obligation was made at a place . 
in the body of the county out of their juriſdiction.] the anche. 


der, in tune 
caſe of Gwinne v. Poole, and ſaid, that true it is, if it appears by the declaration of * plaiatiff, 
that the cauſe of action aroſe out of the juriſdiftion of the court, all the proceedings aticr {hall be 
void, & coram non judice, and this was the reaſon of the judgment in the caſe of Richardion v. 
Barnard, in Roll's Abr. 543. 829. March's Rep. 8 becauſe it appcated in the body of the decla- 
ration that the place, where the obligation was made, was in the body of the county out of their 
jusiſdiction; but where nothing of this appears by the plaintiff's declaration, it ought to be uoti- 


ficd to the court by the defendant's pica to the juriſdiftion of the court. 


[2. In an action upon the caſe in an inferior court, if the plain- 
tiff declares, that at a place within the juriſdi#iion of the court 
the defendant aſſumed, that in conſideration that ſuch a ſhip fp, 
go from Yarmouth, which was out of the juriſdiction, to Anyjler- 
dam, he would give to the plaintiff 5l. and avers, that the fhip 
went from Yarmouth to Amſterdam, and therenpon the defendant 
pleads not guilty ; this is not triable in this inferior court, becauſe 
they cannot enquire of thoſe things which are out of their Juri 


Mar. g. pl. 


5. Anon, 
{ces to be 
8. . 
Error ot a 
* 2zment 
in the mar- 
ſha!.:a, 
upon a pro- 
miſe made 
within the 


diclim, and without it the action does not lie, though the agree- jurifdiftion 


ment was within the juriſdiction. Paſch. 15 Car. B. R. between of that 

Brian and Langhorn adjudged in a writ of error upon ſuch a db uns 

judgment in Newcaſtle, and the judgment reverſed for this error. in con(:de- 
n N ; ration of 
Intratur 15 Car. Rot. 465. ] e 


received, that he would pay lim ſuch a ſum when he returned into England from Hamberough, 
(being a place beyond the ſeas;) and beca..le the action is brought of an act to be done at Ham- 
borough, out of the juriſdiction of the court, it was holden error, and the judgment was reveried, 


Cro. C. 571. pl. 9. Hill 10 Car. B. R. Anon. 


Debt was brought in Biel, and the plaintiff declared for wages to be paid en the perform- 


ance of a voyage to be made in locis trarſmarinis. In error brougnt this was held to 


be ill; for 


they cannot * inquire at Briſtol, Whether ihe party has verformed the voyage or not; and judg- 


ment was reverſed Sty, 260, Paſck. 1631. B. R. Willis v. Bond, 


[3. In an action upon the caſe in Windſar court, upon a pro- 
miſe that the plaintiff declares, that at Windſor aforeſaid, within 
the juriſdiction of the court, in con/ideration that the plaintiff af- 


fumed to draw with four horſes 1500 tiles from an houſe in Hedley 


in Camitatu Bucks, to the top of Hedley- hill ibidem, the defendant 
aſſumed to pay 51. Though the defendant pleads non aſſumpſit, 
yet the court cannot proceed to try it upon this declaration, for 
that it appears in the declaration, that Hedley-hill and the houſe 
a quo, Oc. are in Comitatu Bucks, of which the jury cannot take 
conufance ; and if they procced to try it, the jury ought to inquire 
of it for damages. Paſch. 15 Car. B. R. between * Ive and Stone 
aJudged, and the firſt judgment reverſed, Intratur Hill, 14 Car. 


1 C 4 [4- In 


C21] } 


S. C. cited 
by Berkley 
J. and 
agreed per 
Cur, to be 
Law. Cro. 
C. 571. in 
pl. 8. for 
which (ee 
the cafe 
following, 


— Accomm, 
„Fol. 546. 
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Cro. C. 4. In an action upon the caſe in the court of Bath in comitatu 


979 Somerſet, if the plaintiff declares, that he was a taylor, and that 


land v. he uſed the ſaid art for ſeveral perſons inhabiting tam infra civi- 
Lockwell, fatem præd, gram al:bi infra regnum Angliæ, and the defendant, 


bag _ to ſcandalize him in his ſaid art, ſaid theſe words of him; thou 


the alicga= haſt Hole as much cl:th out of my ſuit and cloak which thou mad-/t 
tion was for me, as did make thy wife a waiſtcoat?by wiich he loft his ſaid 
r ; though the defendant pleads not guilty, yet th t 
increaſe of cAHomers; though the defendant pleads not guilty, yet the cour 
damazes Cannot proceed to try it upon this declaration, for that the jury 
which they ypon the trial ought [not] to give damages for the loſs of cuſto- 


— 7 Aga mers out of the juriſdiction of the court, Mich. 15 Car. B. R. 


place what- between Stowel and Ireland, per Curiam in a writ of error upon 2 


ſocver. judgment in Bath, and it was reverſed accordingly, but after a day 
Jo. 49; was given over to the next term. Intratur Trin. 15 Car. Rot. 
v.Blockw<ll 1587, and after, Hill. 15 Car. the judgment was affirmed, becauſe 
1 it was ſo alleged only for damages. ] 


affir med by three juſtices, contra Barkley, for he might loſe cuſtomers who dwelt out of the juriſ- 
diction, and yet the cuſtomers may be within the juriſdiction. Caſe, &c. in the Marſhalſea 
for theſe words, you are a whore; and the plaintiff declared, that by reaſon of ſpcaking the 
words, ſhe loſt her marriage; after verdict and judgment for the plaintiff, error was alligned, that 
the loſs of marriage, which was the cauſe of action, doth not appcar to be within the juriſdiction 
of the court, and the other words are not aftionable, and the judgment was reverſed. Ray m. 63. 
Mich. 14 Car. 2. B. R. Littleboyyv. Wright.—Lev. 69. S. C. accordingly. Sid. 85. pl. 14. 
Littlebury v. Wright, S. C. but no judgment. Keb. 328, pl. 63. S. C. adjornatur. 
It was agreed clearly, that if that which is the giſt of the action, and the compleat cauſe of it be 
laid within the juriſdiftion, and the declaration ſhews further matter, which is only aggravation 
or conſequential damage, without which the action would have lain, ſuch matter need not be 
averred to be within the juriſdiction; as in caſe for calling a woman whore, whereby lhe loſt her 
e there not only the words, but the loſs of marriage alſo muſt be alleged to be within the 
juriſdiction, becaufe the one without the other would not maintain the action, and there one may 
confeſs the words, and traverſe the damage. So in treſpaſs by a maſter for the battery of his ſer- 
vant, whereby he loſt his ſervice; the loſs of ſervice, as well as the battery muſt be laid within the 
juriſdiction. 6. Mod. 224. Mich. 3 Anon. B. R. and cited and allowed the principal caſe in 
Roll. 1 Salk. 404. pl. 1. S. P. and that in cafe for calling the plaintiff whore, per quod marita- 
gium amiſit, the loſs of marriage muſt be laid infra juriidictionem; for that is the gilt of the 
action; but other wiſe for calling her thief, &c, Per Cur. Obuer, 


* 22 } [s. In an action upon the caſe in the mayor's court of Oxon. if 
In Aſſump- the plaintiff declares, that in conſideration the plaintiff would buy, 


fit in Ipſ- : f 
Wen be or procure te be bought, wines in London, and would convey them to 


plaintiff de- Oxford to the defendant, ts be [old by him, the defendant aſſumed at 
clared, that Oxford to pay to the plaintiff the money laid out by him for the 
* wines and carriage of them, and the maiety of the clear profits 
wouldbring ar iſing by ſale thereof, and the defendant pleads non aſſumpſit to 
for the de- this; in this caſe the court of Oxford cannot try it, becauſe they 
bs two Cannot“ inquire of the performance of the conſideration for da- 
hogſheads mages which is performed out of their juriſdiction, ſcilicet, the 
2 ag buying of wines in London, and the carriage of them to Oxford 
deu te From London. Paſch. 1649, between Turner and Tyler, adjudged 
Ipſwich, he 1N a writ of error upon ſuch judgment in Oxford, after Verdi for 
would con- the plaintiff after non aſſumpſit pleaded, and the judgment re- 


— tu verſed accordingly, Intratur Mich. 24 Car. B. R. Rot. 210.] 


for it; and | 

alleged, that he _—_— them accordingly; and that 421. was minus ſatis to ſatisfy him, and that he 

required payment of the 421. but the defendant had not paid it. Upan demurrer it was adjudged for 

the plaintiff, and affirmed in error; for when be ſhews that he did not require more, that ſulhces. 

Cro. J. 552. pl. 14. Mich. 17 Jac. B. R. Grifhs v. Charles, —A writ of error was brought 
. 0 


Court. | 22 


to reverſe a judgment given in the court at Bridgwater, in an action of the caſe upon an aſſumpſit 
to pay ſuch a ſum ot money at the defendant's return out of Ireland. a The court held that 
Bridgwater hath no power to enquire of a thing done beyond their juriſdiction, and Ireland is out 
of their juriſdiftion, whence the party upon the aſſumpſit was to return, Sty. 292, Hill. 1649. 
Roberts v. Tucker. 


[6. In an action upon the caſe in the court of Launceſton in 
Cornubia, if the plaintiff declares, that whereas he was an attorney 
of the hundred court of Stratton in Gornubia, the defendant having 
communication with J. of the ſaid office of the plaintiff, ſaid theſe 
ſeandalrus words of him, within the q̃uriſdiction of the ſaid court of 
Launceſton, thou art a cheater, &c. After verdict for the plain- 
tiff, and damages given, and judgment, this is error, for that the 
Jury could not inquire whether the plaintiff was an attorney of the 
hundred court, this being out of their juriſdiction, and this being 
the principal cauſe of the action and damages. Paſch. 1651. be- 
tween Faci? and Heddon, adjudged per Curiam, and the judgment 
in Launceſton reverſed accordingly. ] 

[7. If an inferior court hath juriſdiction to hold plea of any ſum 
under 401. [and] an action upon the caſe [is brought there] pon 
a promiſe, in which the defendant aſſumed to perform an award 
made by F. S. or otherwiſe to pay to the plaintiff gol. this action 
does not lie in this inferior court, though the plaintiff acknow- 
leuges himſelf jatisfied [of part of the damages] to draw it within 

the juriſdiction of the court, becauſe it conſiſts in damages to 
be aſſeſſed by the jury, and the jury may give more or leſs da- 
mages than 401. and therefore before the damages are made certain 


by aſe [ment of the jury, the plaintiff cannot acknowledge ſatisfac- 

tion of any part thereof. Paſch. 15 Car. B. R. between Gilbert 

and Wilkins adjudged per Curiam, in a writ of error upon a judg- pax 

ment in Banbury, and 15 judgment there given reverſed for this * Fol. 547. 
— 


cauſe among others. Intratur Trin. 14 Car. Rot. 755.] 
18. An inferior court cannot hold plea of an obligation, contract, Soc tit. Pro- 

battery, or other tranſitory actions, if it was not made within the ( 857 
2 . ” C26 6 2) pl. 2. 
juriſdiction of the court, inaſmuch as the juriſdiction of the court S. C. and 
is limited to things ariſing within the juriſdiction. Mich. 15 the notes 
Car. B. R. per Curiam, præter Barkly, who inclined the contra ele. 
for the common practice of ſuch courts. ] 

9. In writ of error by W. againſt B. upon a judgment given in 
the court of the city of Briſtol, the caſe was, that B. was plaintiff 
in the ſaid court againſt W. in an action of covenant, and declared 
of a covenant made by word by the teſtator of M. with B. and 
declared alſo, that within the ſaid city there is a cuſtom, that con- 
ventio ore tenus facta ſhall bind the covenantor as ſtrongly as if it 
were made by writing ; and it was holden by the court, that that 
cuſtom does not warrant this action, for the covenant binds by the 
cuſtom the cavenantor, but does not extend to his executors, and a 
cuſtom ſhall be taken ſtrictly, and therefore the judgment was 
reverſed. Le. 2. pl. 3. Hill. 25 Eliz. B. R. Wade v. Rembo. 

10. A man recovered debt and damages in B. R. and after- 
wards brought action of debt againſt the bail in the court in the 
tower of Londen, Upon this judgment, and after a ſummons and 
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Court. 


nihil returned, the deſen dant was taken by a cat ias and reſcued, and 
thereupon the plaintiff brought an action on the caje in the ſame 
court againſt the reſcu..r for th» +.,cur, and upon a motion a 2 
bimiion was granted, for chat the original foundation of this action 
commenced in this court. Roll Rep. 54. pl. 28. Trin. 12 Jac. 
B. R. Anon. | 

11. 1: treſpaſs vi & armis at Doncaſ/er the plaintiff declared that 
the defendant tock certain cows of his out F the juriſdictien of the 
court, and brought them within the juriſdiftion, and there diſpoſed of 
them to is own us. After judgment for the plaintiff it was af- 
ſigned for error, that in regard the taking, which is the ground of 
the action, was without the juriſdiction of the court, although the 
diſpoſing of them was within, yet the court had no juriſdiction of 
the cauſe, which Roll Ch. J. agreed, and ſaid, that if the action 
bad been a trover and cenverſion it had been good, but being a treſpaſs 
vi & armis it is naugh:, and reverſed the judgment Niſi. Sty. 313. 
Hill. 1651. B. R. Keithley v. Nodes. 4 

12. A quantum meruit r work dove in London will not lie in an 
infer tor court, tbaugh the pren.iſe were mate gred within the j uriſdie- 
tis, for the jory muſt enquire of the worth. Freem. Rep. 214. 
Mich. 1676. ia Oldenburgh's caſe. 

I 3. An a/umpjit for rent, thuigh there were a ſpecial promiſe, 
eught net t2 te brought for rent in an inferior crurt, becauic it con- 
cerns the realty; Held. Freem. Rep. 214. pi. 221. Mich. 1676. 
in Oldenburgh's caſe. | | | 

14. If an inferior curt has juriſdiftion ever the cauſe of action, 
no prohibition ought to go upon a ſuggeſtion that the cauſe of 
action aroſe out of the juriſdiction, but you eught 1s plead to the 
jrriſditiiin, and if they retuſe ſuch plea, then move for a prohibi- 
tion; per tot, Cur, And Holt faid, there have been caſes to the 
contrary, but the law is now ſettled otherwiſe ; and if a perſon 
pleads in chief, he ſuall never aiſign this for error, if ſuch inferior 
court kas juriſdiction of the thing. 11 Mod. 132. Trin, 6 Ann, 
1707. B. R. Anon. 


(L. a. 2) Inferior Courts. 
Proceſs and Proceedings therein. 


1. IN treſpaſs, the defendant jiſtiſies by warrant directed to him 

in the court of R. by the ſtetwurd there, to attach the plaintiff 
by his goods within the hundred, to anſwer one A, by virtue whereof 
he entred the houſe, and took the goods, as bailiff. Jones for 
the plaintiff demurred, becauſe it is not ſhewed what was the cauſe, 


or that the court had jurijdiftion there, which the court agreed, 


See tit. Pro- 


ceſs, (D.) pl. 


1. 2. in the 
notes there 


and that ſuch court cannot direct a warrant to a bailiff of a hun- 
dred. Keb. 838. pl. 22. Hill. 16 and 17 Car. 2. B. R. Wat- 

kins v. Cad. E 
2. A ſummons muſt be returned before a capias ſhall iſſue out of 
an inferior court, or elſe the bailiff, who executes the n, is 
guiity 


Court. 
gui of fal/e impriſonment. Vent. 220. Trin. 24 Car. 2. B. R. _ = 
ead v. Wilmct. 5 
* 3. If an attachment goes out of the county court without a plaint, 9 
he that executes it —_ Vent. 220. Trin. 24 Car. 2. 
B. R. in caſe of Read v. Wilmot. 
4. In a cauſe commenced in an inferior court, if iſſue be not 
joined within fix months after appearance, the cauje cught not ta be 
removed by habzas corpus, a ſpecial return being made thereof by vir- 
tus of tue ſtatute; and this was agreed by the court on debate in 
this cauſe, a complaint being made againſt Mr. Staples, the ſteward 
of Windſor. 2 Show. 394. pl. 362. Mich. 36 Car. 2. B. R. 
Halter v. Whitfield & al'. 
5. The regular proceſs in inferior courts is a pone in caſe, and a 
ſummons in debt, but however, the miſawarding of proceſs is cured 
by the defendant's appearance; per Holt. Comb. 260. Paſch. 6 
W. & M. in B. R. Anon. 
6. Holt. Ch. J. ſaid, that Twiſden was once ſtrongly of opi- 
nion, that a capias does not lie in an ation on the caſe in an in- 
ferior court; but that upon conſideration of the book. H. 6. 
Twiſden ſaid, he was convinced that a capias well lay. Comb. 
260. Paſch. 6 W. & M. B. R. Rogers v. Marſchall. 
7. In inferior courts the courſe is, to in farce an appearance by 
diſtreſs, and that ought to be reaſonable, and if a reſcous be made to 
a reaſonable diſtreſs, the ſteward may impoſe a fine for it; and it 
would be too much to diſtrain goods to the value of the debt de- 
manded ; and tie officer cannot juſtify the breaking an houſe 
to take ſuch diſtreſs, And though inferior courts may grant 
other proceſs out of court, yet can't they grant an attachment en 
contempt but in court; per Holt Ch. J. 12 Mod. 610. Hill, 13 
W. 3. Anon. 
8. Judgment was given in the town court of Briſtæl, and cofls 
taxed, and a ſcire facias taken out againſt the bail, and a year after- 
wars the court granted a new trial, and ſet aſide the firſt judgment, 
and an attachment was granted again/i the judge for this cauſe, 
I Salk. 201. pl. 4. Trin. 1 Ann. B. R. The Queen v. Hill. 
9. An attachment was prayed againſt W. the town clerk of an 
inferior court, for refuſing an appearance on an attachment which 
was tendered without putting in bail, but upon reſtoring of the 
goods the matter ceaſed, Powel J. faid, it is the cour/? F inferior 
courts to take ſpecial bail even in caſe of an executor, but upon an 
habeas corpus we will diſcharge him. There is proceſs of capias in 
an inferior court, and upon this there may be ſpecial bail, becauſe 
their juriſdiction is limited, but this is never upon proceſs by atlach- 
ment, becauſe this proceſs is againſt the goods, Hill. 10 Ann. B. R. 
The Queen v. Wakefield, and the bailiffs of Litchſield. | 
10. A motion was made for an attachment againſt Mr. Street, 
ſteward of the borough court in Southwark, alleging, that there 
had been a verdict there pro quer* and judgment and execution 
executed, and that he had granted a new trial, which he ought not 
tv have done, and fat aſide all the proceedings on the verdict and 
afterwards z but it appearing, that after iſſue was joined there was 
| a reference 


24* 


$24 | Court. 


a reference and an agreement, that plaintiff ſhould not go on to 
trial, yet plaintiff brought on his cauſe, and had a verdict for all 
his damages, viz. 20l. whereas his real demand was not above 7l. 
and this being made appear to the ſteward that the defendant was 
ſurpriſed, he fat aſide all the proceedings, and having offered the 
plaintiff, that if he would try the right in a feigned iſſue the money 
ſhould remain in court for ſecurity, but this being refuſed, he 2 
granted a new trial, and the complainant appearing to be vex=  X# 
atious, the court ordered the plaintiff to pay 138. 4d. coſts; for it 
was agreed, that though an 3 court cannot grant a new trial 
after a cauſe hath been fully heard, yet where a verdict is obtained | 
by ſurpriſe, or through any irregularity, it may there be 2 aſide. =. 

L 25 J The judge may and ought to enquire into it, and the defendant = 
here made no defence, nor knew any thing of the matter, till ex- 3 
ecution executed. Hill, 8 Geo. B. R. Street's caſe, 


(L. a. 3) How they muſt demean to the 


Superior Courts, 


1. IF records are, or writ of falſe judgment, or certiorari, or writ 3 
of error comes, the power of the court ſurceaſes, and it is 
erer if they proceed after it. Br. Judges, pl. 17. Cites 6. H. 7. 16. N 
2. If a writ of errer be directed to an inferior court; they 
ought to execute it in all things though their fee be not paid nor 1 
tendered to them; and the ſecondary ſaid, that the fee which is 
demanded by them ought to be indorſed upon the return of the writ 
error, ſo that the judges may judge if it be reaſonable, and that 
ivers precedents warrant that accordingly. Lane 16. Hill, 4 Jac. 
in the exchequer, mayor of Lincoln's caſe. | 

Noy go. 3. In all particular and private juriſdictions, if they come to be 
— * certified in B. R. in a writ of error you mult ſet out their power z 
S. C. accord· but if they have their power by a /tatute, as Wales, then it need 
ingly, and not be ſet forth; per Hyde Ch. J. Godb. 381. pl. 466. Paſch. 3 

Judgment Car. B. R. in cafe of Gunter v. Gunter. | 


reveried. 
Ia. 180. Gunton v. Gunton, S. C. and judgment reverſed. 
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(L. a. 4) Favoured or reſtrained by the Supe- 
rior Courts. And what ſhall be an admit- 
ting the Juriſdiction. | 


1. 1 execution of a judgment had in an inferior 
court of record having power to hold plea above 408. 
as in London, Oxford, &c. cannot be had of any other goods 
than ſuch as are within the juriſdiction of that court, yet if the 
record of a judgment be removed into Chancery by certiorari, and 
thence by mittimus into B. R. or C. B. execution may be had 
upon any goods in any county of England, Went, Off, Ex. - 38 
: 2. B. R. 


Court. 


2. B. R. never gives judgment upon a conviction in another court; 
but if, after iſſue joined in another court, the indictment be re- 
moved, the party is always admitted to wave the iſſue below, and 
plead de novo, and go to trial upon iſſue joined in this court. 
Carth. 6. Trin. 3 Jac. 2. B. R. The King v. Baker. 

3. In debt on a bond ſued in the court of the ſheriffs of London, 
upon not guilty, it appeared, that the bond was made out of the 

juriſdiction of the court, and therefore it was objected, that the pro- 

ceedings were coram non judice, and void, and that the ſerjeant, 
by executing the proceſs, was a treſpaſſor; but adjudged for the 
plaintiff, and by Holt Ch. J. to which the reſt agreed, 1ſt, where 
an inferior juriſdiction is confined to perſons, as the Marſhalſea 
was to thoſe of the king's houſhold, IF it appears by the deciaration, 
that the perſon, who ſues, is * qualified to ſue, though in truth he 1s 
not; yet, Fd the defendant does not plead 19 the juriſdiction, but comes 
in and admits it, he Hall never take advantage of it afterwards ; 
but if it is not averred in the declaration, that the perſon is quali- 
fied to ſue, and gvithin their juriſdiction, all the proceedings are 
void & coram non judice, and treſpaſs lies againſt the officer, 
1 Salk. 201, Lucking v. Denning. 


25 


26 
2 Mod. 193 
&c, Hill. 
28 & 2 
Car. 2. C. B. 
Higginſon 
v. Martin, 
S. P. the 
court di- 
vided — 
Freem. 
Rep. 322. 
pl. 403. S. 
C. and by 
North, 
Windham, 
and Atkins, 
judgment 
was given 
for the of- 
ficer, for it 
was impoſ- 


ſible for him to know whether the fact was done within the juriſdiction of the court or not, but 
42 az to the plaintiff in the inferior court, they gave judgment againſt him; for though the officer 
de sould not take notice (it being alleged in the declaration to be within the juriſdiftion of the court) 
© that it was without, yet the plaintiff himſelf ſhall be bound to take notice of it; and though the 
defendant did not take notice of it there, yet he ſhall not be eſtopped to do it here, by admitting a 
matter in an inferior court in a cauſe that they had no juriſdiction of; but Scroggs was e contra, 
becauſe there was a judgment in being, and ſo long as that continued in force, it ſhould patro- 
nize thoſe that ated — it till it were reverſed by writ of error, But North ſaid, that that 
would not alter the caſe; and cited the caſe of Richardſon v. Bernard, 1 Rol. $10. in which cafe 
there was a judgment, 2 Mod. 195. S. C. and the court were all of opinion as to the point 
3 of the officer; but as to the eſtoppel by admitting the juriſdiftion before, the court was divided, 
5 che Ch. J. and Windham held, that it could not give the court a juriſdiftion where it had none 
4 originally, and that ſo it had been reſolved in one Squi44's caſe in a ſpecial verdict; but Atkins 
4 and Scroggs held e contra.—Juriſdiftion is admuted by plea, and by admitting it the 
defendant is for ever after eſtopped; per Holt Ch. J. 11 Mod. 61. Paſch, 4 Ann. B. R. in caſe 


L 'I Salk. 202. in S. C. , 
4 5. And they held 3dly, that where they are confined to place 
(viz.) to all contra#ts 1 within ſuch a diſtrift, though the con- 


of Luttin v. Mcnin, 

4 4. They held 2dly, that where it is confined to ſeme particular 

3 things, and the ſuit there is for ſomething 25 of which they have 

4 no juriſdiction, all is void, and by no admiſſion can be made good. 


: tract ariſes out of it, yet the court may award proceſs, and the 
. officer may execute it, unleſs it appears to him, that it aroſe out 
3 of the juriſdiction; as if this bond had been dated at Vert; but he 
5 is not bound to enquire either whether there is a cauſe of action, 
3 or where it did ariſe, 1 Salk. 202, Lucking v. Denning. 

I 6. But where a 4efendant pleads to the merits of the cauſe, and 
1 not te the jurſictian of the court, he can never then take advan- 
9 tage of the want of juriſdiction; for by the averment of the count, 


and his own admitlion, he ig gſtopped to ſay, that it was a matter 
; that aro/e cut of the juriſliction; and it is impoſſible the court 
: ſhould know where a tranſitory matter ariſes, unleſs the defendant 
. acquaints nem wich it. 1 Salk, 202. S. C. 
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1 Upon a motion for an attachment againſt a ſteward of an 
3 inferior court, for diſcharging à jury before t gave their verdickt, 
but ſeems io It was held, that if a jury in ſuch court will not agree on the ver- 
de S. CO. dict, the way is, as in other courts, to cep them without meat, drink, 
fire, or candle, till they agree. 1 Salk, 201. pl. 3. Paſch. 1 Ann, 
B. R. Anon. 
gg 1. 8, All miſdemeanors in judicial officers 4 inferior courts are con- 
Cur. ad tempts to the courts of King's Bench, and therefore attachments go 
ſeems to be daily againſt ſtewards of thoſe courts, for granting an attachment 
8. C. againſt all the party's goods. But for error in judgment, a judge 
is not puniſhable. 1 Salk, 201. pl. 3. Paſch. 1 Ann. B. K. 
Anon. 


[ 27 } (L. a. 5) Count and Pleadings, and Proceedings 


in Inferior Courts. 


8Rep. 233. 1, J F an inferior court holds plea, and in the ſtile of the court 
5 rr. C. . it does not appear how it holds it, viz. by charter, or 

S. P. in Tur- preſcription, the proceedings in this plea are erroneous, and all 
ner's caſe which follows upon it. For all juriſdiction to hold plea reſts 


133 — in the crown, and therefore it ought to be aſcertained to the king's 
14. Paſch, court, how this power is derived from the crown. Yelv. 46. Hill. 
oy = 2 Jac. Mouſe's caſe. 

caſe of Pendarvis v. Kingſton, S. P. 


Hodges v. Moy ſe, S. P. 


Cro, C. 46. pl. Ho Mich. 2 Car. C. B. in caſe of 


Cro. C. 46. 2. In inferior courts it is not neceſſary to ſet forth in their records 
Pl. 5. Mich. by what title and authority they hold pleas ; but otherwiſe when they 
0065 tre certify ; per the chief juſtice and Jones. Lat. 182, Mich. 2 Car. 


in caſe of 
Hodges v. in 7 of Gunton v. Gunton. 


Moyle, S. P. per Curiam. 


Ne 3. A. brought action againſt B. in the court of the verge, and 
held to be recovered; and upon error brought the error aſſigned was, that 
error. the plaintiff declared of a treſpaſs in St. Martin's within the juriſ- 
diction, and upon not guilty a Jen. fac. was from St. Martin's pre- 
dict! and ſays net infra juriſdictianem. And this being a court 
which varies and alters the limits of the juriſdiction according 10 
the reſiance and remove of the king, it may be that St, Martin's was 
infra juriſdictionem at the time of the contract and the declaration, 
and yet was not at the time of the Ven. fac. being ſeveral months 
after; and therefore he ought to have ſaid infra juriſdictionem, 
as in the declaration. And Doderidge and Jones, being only pre- 
ſent, for this cauſe held it was error. Lat. 214. Paſch. 3 Car. 
Thair v. Foſſet. 
Jo. 443-pl. 4. In caſe for bringing an action in the court of Briſtol, at the 
22 Lrurton ſuit of H. without his privity, whereby the plaintiff was impriſoned, 
S. C. and and 75 all his creditors came upon him, and he Iii his credit, &c. after 
the court verdict for the plaintiff, error was brought and affigned, becauſe it 
beldit well. vas not ſbewed that the cauſes of actions which the other creditors had 


againſt 


Court. 27 


i»ft him did ariſe within the juriſdiftion of the court of Briſtol. 
rh held the damages ill 22 becauſe they — . as 
well for the actions brought by the other creditors. But Brampſ- 
ton J. contra; becauſe the actions brought by the other creditors, 
were added for aggravatien only, and the cauſe of the action was 
the arreſt and impriſonment, like the caſe where a man ſpeaks 
words which are in part actionevle, and others only put in for 
aggravation, and damages aſieſſed for the whole, it is good. Mar, 

47, 8. pl. 76. Trin. 15 Car. Thurſton v. Ummons. 

5. In error to reverſe a judgment in the Marſhalſea the court 
affirmed, that all matters tranſitiry, as well as tiher matters, cught to 
be alleged to be within the juriſdiction; but if one tends a horſe» at 
Hull to ride to Beverley, and to redeliver the horſe at Full a; d cer- 
tain time, an action lies for this in the court of Hull; becauſe it is 
founded upon the loan and failure of the redelivery. Sid. 180. 
pl. 17. Hill. 15 and 16. Car. 2. B. R. Inman v. Batten. 

6. Error of judgment given in the court of York, where the | 28 ] 
plaintiff declared that the defendant being indebted to him at Y:rk Freem. 
infra juriſdifiimem for goods to him fold and delivered, adtunc & _— 2 
ibidem prom:ſ:d to pay; and the judgment was reverſed, becauſe it (bis 8. P. 
is not ſhewn at what place the goods were ſold, and it might be out according- 
of the juriſdiction, Lev. 156. Hill. 16 and 17, Car. 2. B. R. \%: tough 
Stone v. Waddington. | that bis ry 

judgment was always to the contrary, but precedents had been fo, 


7. Where an officer of an inferior court juſtifies by force of the 2 Keb. 129 
proceedings, rok 5 45 to jw the ase whether by pre- * 7.8.C. 
ſcription or by charter; and if by charter, he ought to make a pro- to a pl-a 
fert hic in Cur. of the letters patent. But if the plea be pleaded by a ſtran- 
by a flranger, he need not ſhew ſuch certainty; for this would be — 
to lay him under an impoſlibility, Sid. 311. pl. 23. Mich. 18. by Wind. 
Car. 2. B. R. Chute v. Newton. | — _— 


46. pl. 52. the caſe of Hodges v. Moyle, to which Moreton agreed. 


8. The plaintiff in the inferior court c-mplains that B. ſuch a 
day and place, being indebted to him infra jur* &c. for money lent, did 
die & loco praifto aſſume is pay, and doth nat ſay, that the moncy was 
lent infra juriſl:tionem curie, Per Vaughan, if he had declared 
upon the promiſe in law, that did ariſe upon the lending of the 
money, he ought to alledge, that the money was lent infra jur* 
&c. But if money be lent out of the juriſdiction and expreſs pro- 
miſe within to pay it, the court may hold plea of this promiſe. 
Sed alii aliter ſenſerunt, becauſe he cannot plead non aſſumpſit 
infra 1 ſed quære rationem. Freem. Rep. 317. pl. 
392. Mich. 1673. C. B. Baker v. Holman. 

9. Treſpaſs for taking his goods. The defendant pleads, that 
Prec. ſe iſſued out of an hundred court to ſeize the goods for not appear- 
ing, the plaintiff demurred, becauſe it was net alledged that the 
cauſe of action did + 1 within the j117iſdifion of the court; and the 
demurrer held good. Freem. Rep. 260. pl. 279. Trin. 1679. 
Stainton v. Randall. N 

10. Debt 
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Court. 

10. Debt upon a bond againſt an executor, who pleaded that in 
curia domini regis de recordo tent' 4 die Novemb. anno regni 
domini regis nunc 34. apud Guildhall civitat” Norwic? coram A. 
& B. Vicecom' ejuſdem civitatis, one Lilly brought debt againſt 
him on a bond for 5ool. and recovered, and ſo pleaded plene admi- 
niſtravit præterquam, &c. quæ non ſufficiunt, &c, defendant de- 
murred generally, and adjudged per tot. Cur. for the plaintiff, be- 
cauſe the defendant did nat fhew by what authority this court was 
held, viz. by preſcription, grant, or otherwiſe, according to Tur- 
ner's caſe, 8 Rep. [ 133. a.] 3 Lev. 141. Mich. 35 Car. 2 C. B. 
Jones v. Moldrin. 
Show. 320. 11. The /atutes of Feefails extend to inferior courts after ver- 


_ 3 dict; allowed per Cur. Comb. 260. Paſch. 6 W and M. in B. R. 
caſe of Phy- Anon. 


ler v. Boſon, 
Cites 2 Saund. 257. S. P. allowed by the judges in the houſe of lords, that they are helped by the 


21 Jac, cap. 13. and ſays, that of this opinion was all the court, and judgment in the principal 
caſe, for which this was an expreſs authority; for that the diſcontinuance of proceſs is helped by 
the common law, and a diſcontinuance of court is helped after verdict by the ſtatute of Jeofails, 
and ſays, that ſo they held in another caſe this term, in the caſe of Walvin Smith. ' 


Ld. Rym. 12. Falſe judgment from a county court, where debt was by 
B. ew. juſticies, the declaration was, that the defendant was indebted to 
3. S. P. in the plaintiff within the juriſdiction of the court, for geods ſold and 


2122 delivered, and becauſe it was not alledged that the contract was 
but the within the * juriſdiction, judgment was reverſed, for if one be in- 


— 12 Mod. 598. 


point there debted to the other, he is ſo wherever he goes. 
was an ac- Mich. 13 W 3. Stedman v. Robiſon. 


tion ſor 
money lent, and becauſe it was not ſaid that it was lent infra juriſdictionem Curiz, judgment was 


reverſcd; for per Cur. though the debt is tranſitory, and 1s a debt in every part of England, yet it 
ought to be laid to ariſe within the juriſdiction of the inferior court; but if the plaintift had ſhewn, 
that the money had been lent infra juriſdictionem curiz, or if it had been for goods there fold, 
the plaintiff would bave had no need to ſay, that the defendant aſſumed to pay infra juriſdictionem 


curiæ, becauſe the law creates the promiſe upon the creation of the debt, which debt being within 


the juriſdiftion, the promiſe ſhall be intended there alſo, 
#1 29 ] ZONES 
13. Let a debt be contracted where it will, if bond is given for 
it, within the juriſdiction of an inferior court, that gives them ju- 
riſdiction. 6 Mod. 303. Mich. 3. Ann. B. R. Villars v. Cary. 
But it was 14. In actions in inferior courts, every part of that which is the 
ng _ gift of the action, muſt appear to be within the juriſdiction, other- 
that if the Wiſe of ſuch matters as are inſerted only for aggravation of da- 
matters ſo mages, and gn be omitted, and yet the action remain; per Cur. 


inſerted are . l : 
— 1 Salk. 404. P = 1. Mich. 3. Ann. B. R. Stannion V. Davis. 
neceſſary to maintain the action, they muſt be averred to be within the juriſdiftion, i, e. where the 


one without the other will not maintain the action. 6 Mod. 223. S. C. ——11 Mod. 2. Stan- 
mer v. Davers, S. C. accordingly. 


— Freem. 15. Nothing ſhall be intended within the juriſdiftion of an in- 
iP. ferior court, but what is expreſsly alledged ſo; that where an 
ä action 1s brought on a promiſe in a court below, not only the pro- 
1 miſe, but the conſideration of the promiſe, muſt be alledged to 
*3.-—Ibid. ariſe within an inferior juriſdiftion ; becauſe ſuch inferior courts 
are bounded in their original creation to cauſes ariſing within the 


314. pl. 
287. S. P. limits 


* 
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Hmits of ſuch new erected juriſdiction; and therefore if a debtor, Saund. 74. 
that has contracted a deht out of ſuch limited juriſdiction, comes N <p 
within it, yet they cannot ſue there for ſuch a debt; becauſe the — S. P. 
cauſe of action did not ariſe within ſuch juriſdiction ; and therefore per Cur, 

it is not within the limits of their commiſſion to try and determine; 15. 24 K. 
and therefore the confideration of the promiſe which 1s the cauſe of 8805 
the action, muſt be alledged to be within the juriſdiftion of the 

court; and not only fo, but it muff be proved upon the trial; and 

if the plaintiff prove a conſideration out of the juriſdiction, that 

cannot be given in evidence ; and if it be, the defendant's counſel 

may propoſe a bill of exceptions, and the bill will appear to be 
erroneous ; and therefore Saund. 74. in caſe of Deacock v. Beſt, 

makes a true diſtinction between counties palatine, and other in- 


ferior courts, Gilb. Hiſt, of C. B. 152, 153. 


(L. a. 6) The Offence and Puniſhment of bring- Se Tref- 


- 4 j paſs (C. 3.) 
ing Actions there, in Caſes where they have no . 
2 142 . . . 
Juriidiction. one. 
1. | ind one is arreſted by proceſs in an inferior court, for a cauſe. Contra if 
ariſing out of their juriſdiction, the party may maintain an = 


action againſt the plaintiff who levied the plaint ; for he is ſup- their jurife 
poſed to know where the cauſe of action aroſe, but not again/? the dition. 
judge or officer, * wha had executed it; for they cannot tell, whether 3 565. 
it ariſes within their juriſdiction or not. 2. Jones. 214, 215. Gwyn v. 


Trin. 34 Car. 2. B. R. Olliet v. Belley. 1 _ 


treſpaſs and falſe impriſonment will not lie againſt the judge, officer or party. 1ſt. No action 
hes againſt a judge for what he doth judicially. 2dly, Nor againſt the officer for exe-uting the 
procels of a judge, or court who has juriſdiction, though the proceſs be erroneous, or inverſo 
ordine, gdly, Nor of the party, for in this caſe of a bond, it doth not appear where it was 
executed, nor can the party know the extent of the inferior court, nor is it clear, that caſe will lye 
merely for this if the plaintiff knew it, unleſs ea iutentione to hold him to bail. 2 Lutw. 935. 
Mich. 4 W. & M. ia the exchequer, 

1 


2. Some juriſdicions are limited; Iſt. as to the ſubject matter, 
as the commiſſioners of exciſe touching impoſitions for ſtrong 

waters, and they adjudged low wines to be ſtrong waters, which 
was an exceſs of their juriſdiction, and therefore an action lay 
againſt them. So Marſhalſea Caſe, Co. 10, they have juriſdiction 
in debt and covenant, where both parties are of the houſhold, and 
in treſpaſs where one of them was of the houſhold, but this did 
not extend to treſpaſs upon the caſe and their holding plea in aſ- 
ſumpſit, was coram non judice. So in caſe where there is a 
founder of an eleemoſynary foundation, and a viſitor is appointed, 
and his juriſdiction is limited by rules and ſtatutes, if the viſitor in 
any ſents exceeds theſe rules, an action lies againſt him, as was 
agreed in the caſe of Exeter college; but contra where he is miſ- 
taken in a thing within his power, though there is no appeal over. 
2dly, In reſpe of the perſons as in the caſe of the Marſhalſea, 
where the parties ought to be of _ houſhold, &c. ut ſupra, — 
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See Habrag 
Corpus H) 
(O See Su- 
P. iedeas 1) 
Sce Tu. He- 
be-; Corpus 
(E) pl. 2, 3, 
and thc 

notes there. 


Court. 


all is coram non judice. ydly, In 2 of the place, as juſtices 
of peace in relation to the poor, for their relief within their ſeveral 
pariſhes, but if they tax S. to the relief of the poor of D. this is 
an apparent excels of juriſdiction, and the juſtices and officer are 
liable to an action. Of this ſort are inferior courts in corpora- 
tions. But where the inferior court has cognizance of the action, 
and is only reſtrainable in it at the pleaſure of the party, by plead- 
ing to the juriſdiction, eſpecially where the action will lie as well 
within as without the juriſdiction, as all tranſitory matters, where 
it cannot appear whether they ariſe within or without the juriſ- 
diction, and therefore if the perſon can be come at by proceſs, 
over whoſe perſon they had juriſdiction, and he omits to plead to 
the juriſdiction, by pleading over to the merits he is concluded for 
ever. The reaſon of a prohibition is the ſame, which is to hinder 
the party from being wronged, yet if the party plead to the merits 
no prohibition lies, for he has eſtopped himſelf by pleading, but if 
all the proceedings were void & coram non judice, if the party has 
pleaded, yet a prohibition ought to go. Where it appears in the 
declaration, that the cauſe aroſe out of the juriſdiction, all the pro- 
cecdings will be coram non judice, but where nothing of this 
appears thereby, it muſt be notified to the court by the plea of the 
defendant to the juriſdiction, which plea, if the court refuſes or 
accepts it and proceeds afterwards, if it be offered before impar- 
lance and upon oath as it ought to be, all proceedings are void, 
and the judge and officer liable to actions. See W. 1. cap. 35. 
By pleading to the action the defendant cannot have an action 
upon this ſtatute, and therefore the ſuperior courts refuſe to grant 
prohibitions upon ſuggeſtions that the cauſe aroſe out of the juriſ- 
diction, until the defendant has pleaded this matter to the juriſ- 
diction of the inferior court. 2 Lutw. 1565, 1566, 1567, in the 
Appendix 4 W. & M. in the argument of Baron (John) Powell 
in Scacc. in the caſe of Gwyn v. Pool. 

3. If ſuits be in _— courts without cauſe an aCtion lies, but 
not for a cauſeleſs ſuit in the courts at Weſtminſter ; and fal/e 
impriſonment lies for one taken by proceſs out of the inferior 
court, if the cauſe aroſe not within their juriſdiction. 2 Show. 
374, pl. 360. Trin. 36 Car. 2. B. R. Anon. 

4. On an information againſt an attorney of the ſheriff*s court 
of London, & al' for arreſting a man in a ſham action, holding 
kim to bai, SC. to et money from him, &c. the court ſaid, that if 
there had been any wrong done, the remedv is to apply to a judge 
of the inferior court, who had power to puniſh the attorney and 
the bailiffs, and order ſatisfaction, &c. Mich. 6. Geo. B. R. 


(L. a. 7) Of removing Cauſes out of Inferior 


Coarts. * 


I. 43 Eliz. cap. 5. O writ of habeas corpus, or other writ 
S. 2 N ſued forth to remove an ation, /hall be 
FL; allawed, 
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allowed, unleſs it be delivered unto the judge ar officer of the court 
before the jury appear, and one of them be ſworn, 

2. 21 Fac. I. cap. 25. S. 2. No writ to remove a ſuit in an — _ 
. . - Cas I 
inferior court fhall be obeyed, unleſs delivered to the ſtewards, c. it — 
of the fame court, before iſſue or demurrer joined, ſo as fuch iſſue or tuned that 
demurrer be not joined within fix weeks after the arreſt or appear- How po 
ance of the defendant, re the 
writ came to him, but did not fav, that iſſue was not joined within ſix weeks, &c, as it ought to 
be by the ſtatute, and therefore ill; there was likewile another fault, becauſe it being in an 11 
ferior court, it is not returned, that the cauſe ot action arole within the juriſdiction. Comb. 137. 
Trin. 1 W. & M. in B. R. Anon. 


3. 21 Fac. I. cap. 23. S. 3. If any ſuch cauſe ſhall be removed 
or laid by any ſuch writ or proceſs, and afterwards the ſame cauſe 
ſhall be remanded, the ſame cauſe ſhall never afterwards be removed 
or ſtaid before judgment by any writs whatſoever. 

4. S. 4. If in any cauſe not concerning freehold, leaſe or rent, 12 Gev. =_ 
it ſhall appear or be laid in the declaration, that the d:bt, damages ph "Th 
or things * do not amount to 5l. ſuch cauſe ſhall not be ſtayed. judges of 
nor removed in any other courts by any writs other than writs of —_—_— 
error or attaint, deſeribed in 


Stat. 21. Fac. cap. 23. far. 3. may proceed in tauſes therein ſpecified, which appear or are laid, not 
to exceed 30. though there may be other ations againſt ſuch defendants, wherein the plaintiff 's de- 
mands may exceed 51. This was a temporary act, and continued by 5 Geo. 2. cap. 27. trom the 
end of that ſeſlion lor ſeven years, &c. 


F. 8.5, If any writ ſhall be ſued forth contrary to the intent 
ef this act, it ſhall be lawful for the judge or officer, to whom ſuch 
writ ſhall be directed, to diſallow the ſame, and to proceed as if no 
ſuch writs had been granted. 


6. 8.6. Previded that this a ſhall extend only to ſuch courts A * 
F record, and for fo lang time only, as there ſhall be an utter bar- J. 5 


riſter of three years flanding, that ſhall be ſteward, town-clerk, where an 


Judge or recorder of the ſame court, or that ſhall be aſſiſtant to — 
ſuch judge, and there preſent, and not of counſel in any cauſe then * 
depending in the ſame court. inferior 

court of 
which an utter barriſter is ſteward, and in fat the iſſue of the plaint was not joined more than 
fix months after the appearance of the defendants there; ſo that by the ſtatute 21 Jac, the ſteward 
had liberty to proceed notwithſtanding, and without the allowance of the writ; yet in this cale 
the ſteward is bound to return the writ with the ſpecial matter, otherwiſe he ſhall be in contempt z 
and ſo it was conſtantly ruled in B. R. when Hale was Ch. J. Comb. 69. Mich. 1 W. & M. in 
B. R. Watſon v. Clerke———liſre wes joined in an inferior court, and the ſteward refuſed to 
allow the Habeas Corpus, and the cauſe was tried but not before an utter barniſter, as is * directed 
by the ſtatute; the court held, that the (ſteward ought to return the Habeas Corpus; and they 
having proceeded to try the caule, no utter barriiter being reward, an Attachment was awarded 
3 Mod. 83. Mich, 4 Jac. 2. B. R. Anon, 

TS. 


7. S. 7. This ad ſpall nit extend to any cauſe wherein any ſuch 
plea ſhall be pleaded, as could not be tried within the juriſdition of 
ſuch inferior court. 

8. By 21 Jac. after a Procedendo awarded, no ſuperſedeas ought 
to be granted, unleſs it unduly vel improvide emanavit, in which 
caſes it is uſual to grant one. Cro, C. 487, pl. 11. Mich. 13 
Car. B. R. Bower v. Cooper. 
| D 2 9. N 
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Court. 
9. No court can be exempt from the ſuperintendency of the king 


in his court of B. R. It is a conſequence of every inferior juriſ- 
diction of record, that their proceedings be removable into this 
court, to have their record inſpected, and to ſee whether they keep 
themſelves within the limits of their juriſdiction. 1 Salk. 144, 
pl. 3. Trin. 12 W. 3. B. R. incaſe of Groenvelt v. Burwell. 


(L. a. 8) Judgments in Inferior Courts. When 


Yelv. 130. 
Trin. 6. 
Jac. B. R. 
tke S. C. 
and the 
ideo videtur 
was ad- 
Judged er- 


ror; for it 


void. 


1. W* ERE judgment is given in a baſe court, or peculiar, 
of contract, covenant, er land which lies out of the ju- 
riſdiction of the court, it is void, and the party of the execution 
ſhall have aſſiſe or treſpaſs. Br. Judgment, pl. 64. cites 22 Aſſ. 
64. | 
oY But where it is given there of franktenement upon plaint, where 
it ought to be ſued by writ, this is not void, but erfbr, and there it 
is agreed in effect, that franktenement ſhall not be recovered in 
court baron but by writ, and not by plaint, and if it be it is error, 
and falſe judgment lies. Br. Judgment, pl. 64. cites 22 Af. 64. 
3. Error upon a judgment in Cambridge, becauſe the cauſe of 
action is laid to be in a cloſe called Bl. Acre, and it is not averred 
that it was infra juriſdictionem, cites Kelw. 33. a. 89. a. The 
rudgment was entred, idee videtur; and per Cur. judgment ſhall 
not be by a videtur. And judgment for thoſe cauſes was reverſed. 
Noy 129. Ventres v. Carter. 


ought to be ideo conſideratum, &c. 


L331 


Carth. 494. 
S. C. & S. P. 
by Hol: Ch, 
J. ia deli- 


4. In aſſumpſit, &c. the defendant pleaded two ſeveral attach- 
ments of money in London, viz. of one part of it due to himſelt, 
and the reſt to a ſtranger, and both due on bond. The plaintiff 
replied, that both the bonds on which the attachments were made, 
were executed extra juriſdictionem, &c. The defendant rejoined, 
that the bond made to him was executed infra juriſdictionem, &c. 
and upon a demurrer the plaintiff had judgment, becauſe judgment 
there of a thing out of their juriſdiction 15 — void, and ad- 
vantage may be taken thereof by pleading without a writ of error ; 
beſides, the rejoinder anſwers only part of the replication. 3 Lev. 
23. Paſch. 33 Car. 2. C. B. * antral v. Pettis. F 

Aſſumpſit in London for depaſturing of an horſe in Eſſex ; 
tie * pleaded in bar a — 2 * — of the 
ſheriff's court in London for the ſame depaſturing, and judgment 
there for the defendant. The plaintiff replied, that the cauſe of 
action did ariſe in Eſſex, out of the juriſdiction of the ſheriff's 
court, Upon demurrer it was adjudged that the plea was ill ; for 
if they hold plea of a matter out of the juriſdiction, the judgment 
is void, and cannot be executed. 3 Lev. 234. Mico v. 5 

6. It was held in this caſe, per Holt Ch. J. that wherever a 
new juriſdiction is erected by act of parliament and the _— 

| Juage 


e 


Court. 


judge that exerciſes this juriſdiction, att; as a court or judge of 
record according to the courſe of the common law, a writ of error 
lies on their judgments, but where they act in a ſummary method, 
or in a new courſe different from the common law, there a writ of 
error lies not, but a Certiorari. 1 Salk, 263. pl. 5. Trin. 12. 
W. 3. Groenvelt v. Burwell. 


(L. a. 9) Plea or Record remanded into the 
| Inferior Court. In what Caſes. 


I. M ORTDANCESTOR in Cheſter the tenant vouched 


foreigner ta warranty, by which the record is removed 


into Banco, and ghere the tenant 1was eſſained, and this eſſoign was 


guaſhed, by which the plea was remanded into Cheſter to take the 
aſſize. Br. Parol pu Plee remaund, pl. 5. cites 8 Aff. 22. 
2. If foreigner be vouched in plea of land in the huſtings in Lon- 


don, the plea ſhall be ſent into Bank, and when the warranty is 


determined, it ſhall be remanded into London, and in this caſe 
Bank has no power to award ſciſin of the land, but only to tr 
the warranty, and to remand it. Br. Parol ou Plee remaund, w 
8. cites 43 E. 3. 1. 
3. Formedon in London, the tenant vouched foreigner to war- 
ranty, by which the plea was ſent inte Bank, and proceſs made 
againſt the vouchee, and at the day the tenant ſaid that pending the 
proceſs againſt the vouchee, it was found before the eſcheator, that 
J. N. held of the king, and dyed without heir, by which the king 
ſeized it, ani gave to the tenant by patent, and prayed aid of the 


king ; and becauſe the tenant waved his voucher, and this court 


has no other power here but to determine the warranty, therefore 
they recorded the aid prayer, and remanded the parol into Lon- 


don. Br. Parol ou Plee remaund, pl. 9. cites 44. E. 3. 2, 3. 


4. Fine came out of franchiſe into B. R. by writ of error, and 
no error found, by which the party ſued execution there, and the 
bailiffs of the franchiſe where, &c. ſcilicet of Oxon. demanded co- 
nuſance of it, and were ouſted ; for when the plea comes into 
B. R. it ſhall not be remanded. Br. Parol ou Plee remaund, pl, 
6. cites 50 Aſſ. . 

5. But if record be removed into C. B. out of ancient demeſne 
by pretence of frank fee, and it is found no frank fee, it ſhall be 
remanded, Ibid. 

6. If aid of the king be granted in aſſiue for inſufficient cauſe, 
yet when it is in the chancery, it ſhall not be remanded till the 
title of the king be examined for the king, otherwiſe upon a 
voucher, as it was ſaid, Br. Parol ou Plee remaund, pl. 7. cites 


8 H. 7. 11. 
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vering the 
opinion of 
the court. 


7. Where record comes out of county palatine or franchiſe, ta Br.Traverſe 
D 


try 


de Office, 
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pl. 19, cites 
S. C. 


Br. Traverſe 


de Om̃ce,. 


pl. 19. ches 


Br. Traverſe 
de O ce, 


* 19. cites 


* . 


Court. 


try a foreign voucher or foreign releaſe, the record ſhall be re- 
manded after trial of it. Br. Parol ou Plee remaund, pl. 4. cites 
21 H. 

8. Cimrary where both courts are at common law, as the Chan- 
cery and B. K. in caſe of a traverſe, &c. or other iſſue joined in 
Chancery ; for this ſhall be tried in B. R. and there hal remain, 
and there judgment ſhall be given. Ibid. 

* g. Sz of a record remeved from C. B. into B. R. by writ of 
error, or otherwiſe, quod nota, Ibid, 

10. A man was arre//e! by plaint in Lenden, and after the 
defendant brought writ H debt in Bark, and had writ of privilege, 
and becauſe it appeared that the plaint was elder than the writ, 
the defendant was remanded into London, and the plaintiff in 
London had Procedendo, quod nota. Br. Procedendo, pl. 8. 
Cites 8. E. 4. 18. 

13. If a man is arrefted in London, and after another brings 
action in Bank againſt the ſame defeniant by covir, and has capras 
againſt him to hade him removed out of Landen, and the plaintiff 
in Lenden prays procedends for the covin, he ſhall not have it til 
the day of the return of the capcas, that the parties may be exa- 
mined of the covin, quod nota; but it the d-fendant does not come 
at the day, &c. and is let to mainprize, the plaintiff may have a 
zew bill again/t him, &c. and the cauſe why they ſurceaſe in Lon- 
don is, becauſe the capias is a ſuper/edens, in itſelf; for by the 
arreſt upon it, he is prifoner at the Bank, and not at London, and 
tuen they cannot proceed, and cannot have the prifoner, quod 
nota. Br. Procedenda, pl. 11. cites 10 E. 4. 16. | 

14. Where plea of treſta/s, which is iz à court baron, of da- 
mages under 40s. is removed int» Bank by Recordare erronice, 
where it ought not to be removed, there the baſe court cannot 
proceed, becauſe the plea is removed, and theretore Procedendo 
ought to be awarded to them to proceed, per diverſe ſerjeants, 
quod nemo negavit, Br, Procedendo, pl. 6. cites 14 H. 8. 
15. 17. 


15. If a man arreſted in 3 ſues writ of privilege, and 


removes the body and the cauſe, and after does not come #9 prove his 


= of privilege, the plaintiff in the franchiſe cannot have pro- 
cedendo, and therefore it ſeems that the ft ſureties remain, 
contra if he had been diſmiſſed by allowance of the privilege, for 
then his ſureties are diſcharged, But it ſeems that when they re- 
move the body and the cauſe, they do not remove any fureties, 


but then there is not any record againſt them, and then it ſeems 


that the privilege being allowed, the ſureties are diſcharged, contra 
where the privilege is not allowed; for then the priſoner and the 
Cauſe was always remaining in the cuſtody of thoſe of the fran- 
Chiſe, Br. Procedendo. pl. 13. cites 31 H. 8. 

16, A procedendo is a writ to the judge of an inferior court, 
requiring him to proceed in a cauſe . removed hither by 
certiorari, or other writ, or ſtayed for ſome time by ſuperſedeas. 


P. K. C. 294. 
ö 17. A 


Court. 


17. A procedendo was denied to be granted to the court of So to Pool 


Canterbury in ejeftment ; for per Cur, it was never known to 
have been granted in ſuch action. Sid. 66. pl. 40. Mich. 13 
Car. 2. B. R. Anon. 


ſuch places, ſuch motions have always been denied. Sid. 231, pl. 31. Mich. 
B. R. Anon, 


18. An indictment of barretry being brought in B. R. and 
led, it was moved to have a procedendo, 'I'wiſfden J. ſaid it 
could not be ; for a record filed here, cannot be removed without 
act of parliament. But by the opinion of Foſter and Windham, 
a procedendo was granted. Quzre de ceo, Lev. 93. Hill. 14 
and 15. Car. 2. B. R. Upham's caſe. 


cedendo was awarded, againſt the opinion of Twiſden J. and contrary te the courſe 


19. Procedendo lies of courſe without motion for not butting 
in of bail. Comb. 107. Paſch. 1. W. & M. in B. R. Anon. 

20. It was moved, that if the plaini f in error of a judgment 
in the county palatine of Cheſter, dees not return the record in a 
ſhort time, there might be a procedendo; but per Holt, we can- 
net grant a precedendo, biciuſe there is nothing before us; but 
upon a certificate that the record is not come in, you t have a 
writ de executione judicii out of Chancery. Comb. 422. Hill. g 
W. 3. B. R. Anon. 

21, Upon a return of a hab. corp. from London, a by-law was 
fet forth, laying a certain penalty upon a freeman, for ſelling goods 
not weighed at the city beam, according to the cuſtom; and it 
was moved to file the return, for otherwiſe the defendant could 
have no remedy, if the return were falſe, and ſo they migiit return 
what cuſtom they pleafed falſo & impune. Holt Ch. J. held, that 
tie practice had always been in B. R. to award a procedendo, 
without firing the return; but the queſtion (he ſaid) was, whether 
the filing would hinder the granting procedendo? that it was true, 
that the habeas corpus * juſpends all proceedings below, till the 
court has determined the right of the cauſe of detainer upon the 
return, and if they proceed in the mean time, it is void, & coram 
non judice; ſo that a procedendo was neceſſary, to unty their hands 
below. And ſaid, he could fee no reaſon, why they might not 
grant the procedendo after the return filed &6 Mod. 177. Trin. 
3 Ann. B. R. Fazakerly v. Baldo. 8 

22. When a cauſe is removed by habeas corpus into B R. a 
procedendo may be granted, though the return be fi ed; becauſe the 
record 8 nat removed, but only a tranſcript of it. Paſcn. 6 Geo. 


[For more as to inferior courts and proceedings there. ſee Cer- 
tiorari, Cuſtoms, (J. 2) Habeas Corpus. And ather proper 


titles. 
D 4 (M, a) 


and the of 
fence very 
great, a pro- 
of the court. 
Sid. 108, The King v. Upton. S. C.—lt was filed the ſame day that the certiorari was returned, 
which the court conceived an irregular ſurpriſe, notwiti;itanding the bar, aud the ci. 


that none could ſues Keb. 470. The King and Jultices of Somerſetſhite v. Upham, S. C. 


Es afhirmed 


343 


which (as 
Canterbury 
is) is a town 
and countyy 
and other 
16 Cat. 2. 


Becauſe it 
appeared 
tothe court, 
that the 
filing it was 
by practice, 
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1 Falk. 332. 
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See 4 Inft. 
229 ©4P-45» 
and Pryun's 


Animady, (M. a) Court of Hannaries. 
on 4 Ioft, 


174175 i. 33 E. 1. D OT. chartarum, membrana 8. parte 49, 47. re 


ftannatoribus noſtris in comitatibus Devonie & 
Cornubie, grant to them, &c. of their privileges, &c. al” one except 
of the places of the priſon, viz. PO/twithie! for Cornwal, & Lid- 
ford for Devon, 7 the coinage, viz. IOuwithiel, Bodmyn, 
Liſterret, Truro, & Helton, in Cornubta. ] 

2. 33 E. 1. Libro parliamentorum 105. ad petitionem ſtannato- 
rum Cornubiæ, conceditur charta libertatum, juxta formam confir- 
matinis regis Ilenrici, per ſe, non conjunttim cum ſtannatoribus 
Devinie, Sc.] | | 

[3. 1. E. 2. Rotulo patentium, prima parte, membrana 13. 
Conceſſio minerariis regis in comitatu Devonie commorantibus, quod 
1þ/z a die confectionis præſentium per quadrienniug proxims ſequens 
completum, liberi ſint & quieti in ciuitatibus, burgis, villis, mer - 
catis, & atits locis guibuſcumque in comitatu Devinie prædicte & 
aliis comitatibus vicinis de Thealones & omnibus aliis conſuetudini- 
bus præſtandis de quibuſcumgque neceſſariis pro victu & veſtitu 
eorum minerariorum ibidem emendis. Et quod de tranſgreſſionibus, 
occaſionibus perſenalibus, ſeu placitis altquibus, alicubi in Curus 
Comitatum, Baronum, vel alierum diminorum quorumcungque, toto 

[ 36 ] tempore prædicto, non placitent, nec flacitentur, contra voluntatem 
ſuam, niſi coram cuſtodibus neſtris mineræ prædictæ, & vicecomite 
n:/tro ejuſdem comitatus, qui pro tempore fuerint. Vobis omnibus 
& jingul:. firmiter inhibentes, ne minerarics noſtros prædictos contra 
hanc conceſſionem naſtram moleſtetis in aliquos, ſeu gravetis quo 
minus iffi quietanciis & libertatibus prædictis uti prfſunt, juxta 
formam conceſſionts ejuſdem. 

[4. 4 H. 8. cap. 8. Richard Strode impriſoned in Lidford, till 
he was delivered by a writ of privilege out of the king's cæcheguer 
at Meſiminſter, for that he was one of the collectors in the ſaid 
county for the firſt of the two fifteenths granted in this parlia- 
ment. ] | 

This isim- 5. 23. H. 8. cap 8. If any perſon ſhall be ſued, accuſed, 
1 incicted, impriſoned, amerced, condemned, or otherwiſe vexed or 
to h pur- troubled in his perſon, lands, tyn-works, goods or chattles, by any 
pou. ie. of the miniſters or officers of the king's courts of Stannary, &c.] 

« faite 6. Hill. 35 E. I. B. R. Rot. Walter Wallings, a tinner, was 

« void! Indicted at Exeter b fore the juſtices itinerant, for killing Walter 

&e. Mallings, the ſon of his brother in Decenna de Holme, and after it is 

| there ſaid, quod locus in quo interfectus fuit, fuit — Libertatem 
$tanraria, and after the defendant rendred himſelf to the ſheriff 


of the county of Devon; and after Thomas de Swinſey, cuſtos Stan- 


nat . com to the ſheriff and required him to deliver the ſaid de- 
fenvant to him, upon which the ſheriff delivered him to the ſaid 
Thomas, by which the defendant was ductus ad gaolam de Lidford 
in Libertate ejuſdem Stannariæ; and after it is ſaid, quod defendens 
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adhuc eſt in Lidford, infra Libertatem prædictæ Stannariæ, and after 
it is demanded of the ſheriff, wherefore he delivered the defendant 
to the ſaid cuſtos of the Stannary, (*) who ſaid, that he demanded 
him by force of the ſaid charter, 33 E. 1. upon which they were 
adjourned to Weſtminiter coram Rege, and day given to the ſaid 
cuitos, and to the defendant to anſwer it; but the cuſtos did not 
come, but excuſed himſelf by ſickneſs, and for the damage that 
might ariſe in the Stannaries by his abſence; but the defendant 
appeared ther, and pleaded not guilty, and was found not guilty. ] 

[7. 2 Ed. 3. Rotulo Patentium parte 1. Membrana 27. nu- 
mero 130. upon the ſupplication of the tinners, the #:ing granted, 
that no tin ſbail be weighed at Tavi/iock, co quod multum diſtat a 
mari, and fo with great charge tranſported after coinage and 
weighing, and for this grievance it ſhould hereafter be weighed at 
Aſhburton, Chagford, and Piympton, and not at Taviſtock. Apud 
Weſtmonaſterium in Scaccario among the Eires de Cornubia. 
5 Ed. 2. Rot. 6. apud Launceſton, William B. and G. T. are 
ſued by writ of Bnſpiracy by F. T. for appealing him of a robbery 
3 Ed. 2. &c. upon which comes P. W. and fſhews the letters 
patents of 33 Ed. 1. which are entered in hec verba, and there- 
upon P. IV. demands conuſance of this plea, for that the def ndants 
ſunt Stannatores, to which the plaintiff F. T. ſaid, quod prædicti 
ſtannatores Curiam ſuam habere non debent, quia dicit, quod iſta 
ſequela jam per 5 dies verſus prædictos defendentes & alios con- 
tinuata eſt, abſque hoc quod prædictus P. W. vel aliquis alius 
corum Ballivus, Curiam ſuam inde petiiflet, vel cartam prædictam 
oſtendiſſet. Dicit etiam, quod cum contineatur in dicta charta, 
quod prædicti ſtannatores operantes in dominicis regis, dum 
operantur in eiſdem Stannariis, liberi eſſe debeant, & quieti de 
omnibus placitis & querelis Curias Regis tangentibus. Et cum 
prædictus P. W. aſſerit prædictos ſtannatores coram nullo juſti- 
ciario regis, vel miniſtro, niſi coram eorum cuſtode, non debere 
reſpondere, prædicti defendentes non ſunt operantes in dominicis 
regis nec alibi operantes; & hoc offert verificare, prout, &c. pro- 
fert etiam quandam commiſſionem & quoddam breve regis, per 
quod quidem breve idem rex prædictis Willielmo B. & alius man- 
davit, quod, Thomam de la Hyde cuſtodem Stannariæ regis præ- 
ditz in ſocium admittant ipſo Thoma tunc ibidem præſente, & 
prædictam commiſſionem admittente; and the defendants being 
demanded whether they will anſwer, ſay, that not till it be deter- 


mined whether they ſhall have their court; and the plaintiff de- 


mands judgment, as indefenſum, upon which day is given over ad 
— judicium, but nothing done in the roll. ] 

[8. The court of Trematon in Cornubia is not any Stannary 
court, for the tile of the court is, Manerium ae Trematon Curia 
Domini Regis ibidem tenta coram J. S. & and a writ of error 
lies in B. R. upon a judgment there, and they may hold plea there 
of replevins. Co. Book of Entries, fol. 293. between Malter 
Skelton, and John Starter, and Nicholas Axford, 15 El. Rot. 78.] 

[9. If a it be in the dutchy court of Calſtack in Cornubia, 
truching a copyhald, and after a verdict, Mr, Coryton, the vice- 

| warden, 
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warden, grants a mandate te the /leward of the court not to give 
judgment, for that the defendant had petitionea him in point of 
equity, and a prohibition is granted, upon a ſurmiſe that the vice- 
warden had nothing to do as vice-warden in the dutchy courts 
but there hath been a uſage there to appeal to the lord warden as 
chief ſteward of the dutchy for matters of equity, and Mr. Cory- 
ton was only vice-warden of tne dtannaries by his patent, and not 
deputy ſteward of the dutchy. Tr. 10 Car. B. K. between 

a prohibition granted, upon the motion of matter attor- 
ney general, Mich. 10 Car. B. N. becween Adams and Hunn, 
per Curiam, a prohibition granted. ] | 

10. The charter of the Stannary is, that the Ag, to the 
tinners to dig tin in the wajte lands and myers 'f ihe king and 
others whaemſocever in the county of Cornwa!, B.. t'rerogative, 

I. 134. | | 

: I 7 By ancient charters, the whole con pary and body of tynners, 
in every of the ſaid counties of Levon 5: d Corgwall, are caſt and 
divided in feur ſeveral Stannavies or jurij'iftions : in every of 
which Stannaries, there is a court to miniſter juſtice in all cauſes 
perſonal ariung between tinner and tinner, and between tinner 
and foreigner ; and alſo for and concerning the right and owner- 
ſhip of tin mines, and the diſpoſition thereof, except in cauſes of 
land, life, and memb-r; and it any falſe and unjuſt judgment be 
given in any of the ſaid Courts, the party grieved may make his 
appeal unto the load warden of the Starnaries, who ts their ſuperior 
judge, both for law and equity; and from him, unto the body of the 
council of the lord prince, Duke of Cornwall, to which duke the 
Stanraries were given, as by the former charters have appeared, 
and fem them the afpeal lieth to the king's moſt royal perſon. 
Doderidge's Hitt. of the Dutchy of Cornwall, 93 ,94. 

12. When matters of moment concerning the ſtate of thofe 
mines or Stannaries, ſhall come to be queſtioned or debated 
there are in every of the ſaid counties, by tne direction of the lord 
warden, ſeveral parliaments or general aſ/rmblies of the tinners 
ſummoned, whereunto every Stannery within that county ſendeth 
jurates or burgeſſes, by whoſe advice and conſent, conſlitutions, or- 
ders and I u are made and ordained, touching tin-cauſes, which 
being promulged, the ſame do bind the whole body of tinners of that 
county, as firmly as if the ſame had been eſtabliſhed in the general 
parliaments of the realin. Doderidge's Hiſt. of the Dutchy of 
Cornwal. 94. = 

13. As well blowers as all other labourers and workers (without 
fraud or covine / in or about the Stanneries in Cornwall and Devon, 
are to have the privilege of the Stanneries, during the time that 
they do work there. Reſolved by all the judges, Mich. 4. Jac. 
4 Inſt. 231. | 

14. 2dly, That all matters and things concerning the Stanneries, 
or depending upon the ſame, are to be heard and determined in thoſe 
courts according to the cuſtom of the ſame, time out of mind of 
man uſed, Reſolved by all the judges. Mich. 4 Jac. 4 Inſt. 
231. 

15. 3dly, 
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15. 3dly, That all tranſitory actions between tinner and tinner, 
or worker and warker, (though the cauſe be collaterall, and not per- 
taining to the Stannery) may be heard and determined within the 
courts of the Stanneries according to the cuſtom of the ſaid courts, 
albeit the cauſe of aCtion did riſe in any place out of the Stanneries, 
if the defendant be found within the Stannery ; or may be ſued at 
the common law at the election of the plaintiff, Reſolved by all 
the judges. Mich. 4 Jac. 4 Inſt. 231. 


16. But if the one party only be a tinner, or worker, and the 


cauſe of action being tranſitory and collaterall to the Stannery, de 
riſe out of the ſaid Stanneries, then the defendant may by the cuſtom 
and u/age of thoſe courts plead to the juriſdiftion of the court, that 
the cauſe of action did ariſe out of the Stanneries, and the juriſdic- 
tion of thoſe courts, which by the cuſtom of the court he aught to 
plead in proper perſon upon oath. And if ſuch plea to the juriſ- 
diction be not allowed, then a prohibition in that caſe is to be 
granted. And if gn that caſe the defendant do come to plead to 
the juriſdiction of the court upon his oath, he ou7he not to be ar- 
reſted undo, redeundo, vel morando, at the ſuit of any ſubject in 
any corporation, or other place where the ſaid courts of the Stan- 
nery ſhall be then holden, Rcſolved by all the judges. Mich. 4 
ac. 4 Inſt. 231. 

17. 4thly, F the defendant may plead to the juriſdiction of the 
court in the caſe before mentioned; and will not, but pleads and 
admits the juriſdiftion of the court, and judgment is given, and 
the body of the defendant taken in execution, the party cannot by 
law have any actien of falſe impriſonment, but the execution is 
good by the euſtom of the ſaid court. But if in that caie it doth 
appear by the plaintiff's own ſhewing, that the contract or cauſe of 
action was made or did ariſe out of the Stannaries, and the juriſ- 
diflion of it courts, or if it appear by the condition of the bond 
whereupon the action is grounded, that the condition was to be 
performed in any place out of the juriſdiction of thoſe courts, 
then all the proceedings in ſuch caſes upon ſuch matter apparent, 
are coram non judice. Reſolved by all the judges. Mich. 4 Jac. 
4 Inſt. 231. 

18. 5taly, We are of opinion, that no man omght to demur in 
that court, for want of form but only for ſubſtance of matter. 
Reſolved by all the judges, Mich. 4 Jac. 4 Inſt, 231. 

19. thly, That the courts of the Stannery have not any juriſ- 
diftion for any cauſe of action that is I:cal, riſing out of tie Stanneries. 
Reſolved by all the judges. Mich. 4 Jac. 4 Inſt, 231. 

20. 7thly, That the privilege of the workers in the Stanneries ds 
not extend to aviy cauje of action that is local, riſing out of the Stan- 
neries, (for matters of life, member, and plea of land, are by ex- 
preſs words excepted in their charters) and no man can be ex- 
empt from juſtice, Reſolved by all the juſtices, Mich. 4 Jac. 
4 Inſt. 231. 

21, Upon judgment given in the Stannery court, the courſe is, 1ſt, 
to appeal to the vice-warden. 2dly, From him to the warden, and 
after 4 the duke himſelf, (of Cornwal) when he hath had his 
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livery; per Doderidge J. and Coke Ch. J. agreed with him 
herein, but before this, that he hath his liberty to appeal to the 
warden, and afterwards to the counſel; but ro writ of error lieth 
up:n a judgment there given for any matter touching the Stanneries 3 
but upon a judgment there given upon collateral matters * a writ 
of error well lieth, and tuis hath been ſo before reſolved, as the 
ſame is to be ſeen recorded in the Chancery, in the Petty Bag 
Office, by all the judges, upon a conference had. 3 Bultt. 183. 
Paſch. 14 Jac. in caſe. of Langworthy v. Scott. 

22. S. gave bond te deliver jo much tin, made in the tin- work in 
Devonſhire, at ſuch a place within the juriſdiction of the Stannery. 
In debt upon the bond [ brought in B. K. the defendant pleaded 
to the juriſdiction of the court, becauſe it was a tin cauſe. Mon- 
tague Ch. J. ſaid, it is alleged in the plea, that the defendant is 
a tinner, and this is not traverſed, and puts the caſe, that if the 
condition was to deliver the tin at Briſtol, whether the Stannery 
court ſhould have juriſdiction there? implyingsthat it ſhould not. 
But Doderidge faid, the caſe is not ſo here, for it is to be delivered 
within the juriſdiction, The defendant ſhewed certain articles 
under the great ſeal, appointing and limiting the juriſdiction, 
wherein the article goes only to the cauſe, and not to the perſon. 
Doderidge J. ſaid, the juriſdiction of the Stanneries had been 
debated before all the judges of England, and their charter of E. 1. 
and the ſtatute of 50 E. 3. was ſhewn to them, and that both 
ſtatute and charter were general, viz. as to the cauſe, and not 
reſtrained to the perſons; yet, Montague Ch. J. at length ruled, 
that becauſe the cauſe and the perſon are both privileged, the ju- 
riſdiction be allowed. 2 Roll. Rep. 44, 45. Trin. 16 Jac. B. R. 
Pinſon v. Smale. | 

23. C. a miniſter in London, came into the Stannery court at 
the ſuit of L. and put in ſurety and then came again; it was 
ſhewn, that neither the plaint:ff nor difendant were tinners, nor the 


cauſe a Stannery cauſe ; whereupon C. was — and then C. 


was immediately arreſted again by L. and proceſs awarded. An 
attachment was granted againſt L, and a prohibition to the court, 
for the defendant ought not to be arreſted in coming to make his 
law. And Ley, Ch. J. faid, that it was uſual there after the oath 
made, for 3d. to enter the plaintiff a tinner. 2 Roll Rep. 379. 
Mich. 21 Jac. B. R. Lovice v. Cloſe. 

24. The juriſdiction of the Stanneries 7s only for tin matters, 
end where the perſons which ſue, or one of them, be a tinner ; and 
all tbeir preceedings there ſummarily and de plano, without any for- 
mal courſe, are illegal, and the king's courts ſhall take notice 
where they proceed irregularly, and ſhall controul them, and pre- 
ſerve * * of the court; per Noy; and approved by the 
court. Cro. C. 333. pl. 19. Mich. 9. Car. B. R. Adams v. 


Ld. Warden of the Stanneries. 

25. The cſtom in the Stanneries to try cauſes there by fix jurors 
is a void cuſtom; though in Wales, where it is confirmed by 
act of parliament, it is good. So a cuſtom of the Stannery court 

10 


Court. 
to take out execution both againſt budy and goods is void. Sid. 233. 
pl. 36. Mich. 16 Car. 2. B. R. Aike v. Hunkin, 


XZ (N.a) Court. Juriſdiction of Court. Pleadings how. 


1. IN treſpaſs, at the diſtreſs the defendant was permitted to ſay, 

[ that the place is within the franchiſe of N. E. where the 
king's writ runs nit, judgment of the writ, and was ſuffered to 
have the plea at the dire, and the writ abated by nient dedire of 
the plaintiff. Br. Juriſdiction. pl. 9. cites 45 E. 3. 17. 

2. He who pleads to the juriſdiction by the cingue ports, ſhall [ 49 ] 
conclude judgment if the court will take conujance, Br. Juriſ- 
diction. pl. 17. cites 49 E. 3. 24. 

3. Debt in London upon an o ligation, the defendant pleaded, 
that it was made by dureſs in another county, by which it was 
awarded quod defeifdens eat fine die, & quod querens nihil capiat 
per querelam, and by all, this judgment hes not go in bar, but to 
the juriſdifion, and ſuch plea cannot be ſent into bank to be tried 
and remanded as foreign voucher in London, for this is by flatute 
which does not extend to perſonal actions. Br. Juriſdiction. pl. 83. 
cites 3 H. 4. 18. 

4. Formedon of a ſe:gnory, ca/tle, and manor. Newton ſaid as 
to the ſeignory and manor, they are in the county of Carmarthen, 
and that the king and his progenitors, and all thoſe whoſe eſtate 
&c. have had time out of mind, juriſdiction royal, Exchequer and 
juſtice in the ſame county, and writs ſealed with the ſeal of the 
prince, and that theſe lands and all others in the ſame county have 
been pleaded within the ſame county, and not out, judgment of the 
writ, and admitted there that he may plead matter which goes 19 the 
juriſdiction, as here, and conclude to the writ, Br. Brief. pl. 165. 
cites 7 H. 6. 36. 

5. Treſpaſs again/t T. C. Rolf faid he is Chancellor of Oxford, 
and King Henry 4 granted to J. D. Chancellor of Oxford, and his 
ſucceſſors, that they ſhould not be impleaded by writ of treſpaſs, nor 
of contract of things which they do by their office, and ted that 
he diſtreined the plaintiff by his office, judgment if the court will 
take conuſance; per Babb. Ch. J. you ought to have demanded 
Judgment of the writ. Br. Brief. pl. 169. cites 8 H, 6. 18. 19. 

6. For thoſe of London have privilege that they ſhall not be im- 
pleaded out of the city of his lands, and if writ be brought here of 
land in London, he ſhall plead this matter, and demand judgment of 
the writ, and not to the juriſdiction. Br. ibid. 

7. If the plaintiff counts in debt or treſpaſs, and the defendant 
pleads to the juriſdiction, the count ſhall not be entred before the 
juriſdiction be affirmed, and if continuance be taken till the next 
term, it ſhall be upon the writ as if no count had been, and at the 
next term the plaintiff ſhall count anew, Br. Count. pl. 36. cites 


$ H. 6. 18. 
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8. In detinue of a charter, the defendant defended tort & force, 
and no more, and pleaded to the juriſdiction, becauſe the land in the 
charter is within the cingue ports, and it was admitted a good 
defence, and therefore it ſeems that he ſhall not make full defence, 
if he will plead to the juriſdiction, but it was not adjudged if the 
plea be good to the juriſdiction in this cafe, Br. Juriſdiction. pl. 
36. cites 8 H. 6. 22. 

. Mertdancęſtor; the tenant pleaded to the juriſdiftion, becauſe 
the land lies in another county, and the action is brought in C. B. 
and demanded judgment if the court would take conuſance ; and per 
Moyle the plea is good, and ſhall not conclude to the writ, but to 
the juriſdiction, for another court ought to hold this plea, and not 
this court, and therefore well ; contra where his plea proves that 
he ought to have other action in this court, but this plea proves 
that this court ſhall not hold plea of this action, but another court. 
Br. Juriſdiction. pl. 59. cites 38 H. 6. 18. | 

10. Pleadings to the jur:{diftion are, 1ſt, Ancient demeſne. 
2dly, County palatine. 3dly, Cinque ports gthly, Foreign 

[ 41 ] plea in perſonal actions. Brown's Anal. 3. 

+ Ditcuſſed 11. Rules of pleading to the juriſdiction are, 1ſt, Plea to the 
— juriſdiction * the declaration, ſhall not be entered till it be + 
2 s. diſmiſſed, and the continuance ſhall be upon the writ. 2dly, This 
C. t Br. Ju- plea ſhall not be pleaded þ after a general, but may after a ſpecial, 
3 imparlance, or * Li. lo. ſalvis fibi omnibus &c. Zdly. Upon the 
en 6 S. F. View ancient * may be pleaded to the juriſdiction. Athly, A 
—Itwas faid foreign plea may be pleaded to the juriſdiction in a 1 action, 
by phe but not in a real. Sthly, If one pleads to the juriſdiction, and 
bee concludes to the ation, the Juriſdiction is admitted, || except in 
one cannot ſome ſpecial caſes, G6thly, Every ca/tle in the cingue ports is in- 
1 tended guildable, and not any member of the ports (49 E. 3. 34.) 
e 7thly, The Tower of Londen is accounted in law to ſtand in the 
any impar- county of Middleſex. Sthly, The © plea to the juriſdiction ought 
_ to be pleaded at the firft, except in ſome ſpecial caſes (as before.) 


the entry is gthly, The judgment in theſe caſes is, as in other pleas, that the 


falvis ex- writ ſhall abate. Brown's Anal. 3, 4. 
ceptionibus, 


c. tam ad breve, quam ad narrationem, &c. ( not ſaid ad juriſdictionem curiæ.) Comb. 263. 


Paſch. 6 W. & M. in C. B. Denham v. Plumpton, and cites 3 H. 6. 30. 8. 11 H. 6. 8. and 20 
H. 6. 32. 

As where treſpaſs is brought v & armis, or where freehold is pleaded in the County court, or 
court Baron, for theie the court ought to take conſideration therein. Heath's Max. 21. cites 


2 RR. 2. 1. 
2 Pleas to the juriſdiction muſt always be pleaded primo dic, Carth, 26. Paſch, 1 W. & M, 


in B. R. in caſc of Andrews v. Clerke. 


Court. Juriſdiction, 
(O. a) Affirmed. By what, 


1. JN formedon, the tenant ſaid after the view that the land is 
in Wales, where the king's writ does not run, judgment of 


the writ, for he canngt have it to the juriſdiction, for he affirmed 
1 


__ 


_ 1 
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the juriſdiction by the view, by which the demandant replied, 
Br. Juriſdiction. pl. 37. cites 7 H. 6. 30. 

2. And if the tenant pleads to the juriſdiqtion, and the demandant 
tmparles, and the plea to the jurijuiftirn is not entred, the juriſ- 
diction is affirmed ; contra if it appears of record, by plea entred, 
that he has pleaded to the juriſdiction, Br. ibid, 

3. The plaintiff declared in the Marſhal's Court, upon an 
inſimul computaſſet infra juriſdictionem &c, and had judgment. 
It was objected, that the account doth not alter the duty; for that 
may ariſe in York, and that no other conſideration be laid to in- 
title the court to any juriſdiction, the judgment ought not to 
ſtand; but it was adjudzed, that the arcount was ſufficient to give 
the court juriſdiction, 8 Mod. 77. Paſch. 8. Geo. 1723. Spack- 
man v. Huſſey. 

For more of court in general, ſee Ancient Demeſne, Chan: 
cery, CEccletiaitical Prohibition, Univerſity, and other 
proper titles. 

» 


Creditor and Debtor, [42 ] 


(A) Creditor. Favoured in Equity againſt the 


Debtor, and others claiming from him. 


t; ONVEYANCE by covin does not diveſt the eſtate out Jenk. 295. 
of the debtor, feoffor &c. but he ſtands {till ſeiſed as to the Pl: 45. 2 
creditors, notwithſtanding the feoffment. Hob. 72. pl. 86. — 


Humberton v. Howgill, Rep. 131. 
13 Car. . 


Naylor v. Baldwin, S. E. 


2. A judgment of a debt, and fine to a purchaſor acknowledged 
all in one day, the judgment to be preferred. Toth. 180. cites 4 
or 5 Car. Owen v. Lady Deancourt. 

3. A debtor employed a creditor to purchaſe lands for him, 
and to take up money to pay for it, which he did, and took the 
purchaſe in his own name. "The debtor ſued in Chancery to have 
the lands on payment of the money, but the creditor having on 
other occaſions mortgaged his own lands, and engaged for the- 
debtor, Bridgman K. decrced, thut in order to have a conveyance, 
the debtor /houid pay th! debts as wrll as the purchaſe money. 
2 Chan, Caſes 87. cited per Finch, Chancellor, as the Caſe of 
Aradburn v. Amand, 


4. A 


42 Creditor and Debtor, 


4. A ſettlement after marriage in purſuance of a bond or agret- 
ment before, is good againſt creditors, as if made before, and is not 
a voluntary conveyance, nor fraudulent ; agreed per Cur. 2 Keb. 
700. pl. 52. Mich, 22 Car. 2. B. R. Lloyd v. Fox. 

5. Truſtees by a jettlement for payment of debts pretend, that 
they have not ſufiicient power to ſell, and the Heir pretends that he 
bath ſome ſiatutes and ſecurities which charge the lands, and fo 
obſtruct the ſale, and the wife pretends that ſhe has a jointure, 
but is willing to accept 20001. in lieu of it. Decreed, that all 
parties join, that the creditors may be ſatisfied, (excepting the 
jointure, which was prior to all the incumbrances, or to pay her 
200cl. in lieu of it) and the debts to be ſatisfied in equal propor- 
tion, the truſtees to be indemnihed, and have their charges and 
allowances, and ſuch ſecurities, as the creditors reſpectively have, 
to be delivered up to the purchaſors. Fin. R. 262. Trin. 28 
Car. 2. Bennet v. Ingoldsby and Hampſon. 

6. Creditors, not parties to a ſuit, allowed ſix months time to 
come in and prove their debts before the maſter,opaying their pro- 
portion of the charge of the ſuit to be aſcertained by the maſter, 
and if they come not in as aforeſaid, to be excluded. Fin. R. 358. 

[43 Paſch 30. Car. 2. Foot v. Clerk and Venner. | 
But the re- 7. One ſeized in tail of lands, whereof a term was in truſlees to 
Porter favs attend the inheritance, levies a fine, and by deed ſuljects the land to a 


72 we debt of a loool. but declares, that after the debt is paid, the land 


was but te. to be to the old uſes, and after deviſes the land for payment of all his 
man; in tail debts; * it was decreed, that the lands are liable to the payment of 
ef ihe inde” the teſtator's debts in general. Vern. 99, 100. Mich, 1682, 


riiance, and 
ſo could not Turner v. Gwynn. 


charge it by 
his will, unlefs it be intended he had ſtill a power of doing it, lodged in him, by rea ſon of the 
fine, notwithitanding he had declared, that after payment of the 1000l. it ſhould go to the former 


uſes. Ibid. | 
Tenant in tail ſuffers a recovery to let im a mortgage of 510 years, and then limits the land to the 

old uſes, and makes his will, and deviſes all his land for payment of his debts, The court thought 

the equity of redemption ſhould be aſſets to ſatisfy credwots, or a ſubſequent graniee of an annuity, 

Note, the redemption was limited to bim, bis beirs or aſſigns. Chan. Piec. 39. Hill. 1691. Fo 

v. Auſtin. 


® Chan. 8. Creditor ſhall be relieved again)! a legatee, ſaid to be ſettled 
* 165 in the caſe of * Chamberlain v. Chamberlain. Vern. R. 92. Arg. 
27 Car. 2 Mich. 1682. in caſe of Noel v. Robinſon; and Lord Chan- 
S.C. denied cellor ſaid, it is certain that a creditor ſhall compel a legatee to 


bv Lord 
one refund. 


Finch, —2 Frecm. Rep, pl. 37. S. C. but S. P. does not appear. 


9. A deed of truſt was made for payment of ſuch creditors as come 
in within à year ; yet a creditor not coming in within the year, 
will not be excluded, but it is a continuing truſt ; but a bill may be 
exhibited after the year, to compel the creditors who ſtand out to 
come in, or renounce the benefit of the truſt, Vern. 260. pl. 253. 
Mich. 1684. Dunch v. Kent. 

10. Creditors on judgments and bonds decreed to redeem mort- 
gages towards Gatisfaft ion of their debts, 2 Chan. Rep. 396. 


2 Jac. 2. Anon, 
| 11. Action 


Creditor and Debtor. 


11. Action of debt brought againſt an heir upon the bond of his 
anceſtor, who pleads a falſe plea, and the plaintiff has a verdict z 
the defendant dies before the day in bank, and deviſes his lands to 
J. S. The obligee brings a bill againſt the deviſee to be paid his 
debt. Lord Chancellor faid, there is no colour of equity in this 
caſe, unleſs you will have it that the defendant died maliciouſly 
before the day in bank, on purpoſe to defeat the plaintiff of his 
debt, and diſmiſſed the bill. Vern. 400, 401. pl. 373. Paſch. 1686, 
Holley v. Weedon. 

12. A tenant for life was outlawed, and ab ſconded; B, purchaſes 
his eftate. Jeffries C. ſet afide the purchaſe in favour of creditors, 
the purchaſe being made at an under value, and pending the proſe- 
cution at la again/? him, and having notice thereof, Vern. 465, 
pl. 448. Trin. 1687. Hern v. Meers. | 

13. Executor makes a voluntary aſſignment of part of the aſſets ; 
it was ſtrongly infiſted for the plaintiff, that he being a creditor to 
the firſt teſtator, might * E the eftate, in whoſe hands ſoever 
it came, and oughs not to be put to the charge and trouble of con- 
troverting the account directed by the court to be taken. Sed non 
allocatur, Per Jeffries C. 2 Vern. 75. Trin. 1688. Stiddolph v. 
Leigh. 
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that contrived and conſented to the devaſtavit, a creaitor by bond was aliowed to follow the 
eſtate in the hands of the purchaſor. Decreed at the Rolls, and afirmed by Ld, Cowper, 


2 Vern, 616. Crane v. Drake. 


. C. cved and agreed by Ld. Hardwick, 13 November, 


1738. who ſaid, that he had examined the regilter book, and that there the decree was founded 
upon particular prorf of fraud, which Mr, Vernon's Report does not plainly and fully ſet forth 
in caſe of Nugent v. Gitford, and decreed accordingly, uotwith Randing it was inſiſted that notice 


was not expreſsly given to the purchaſor. 


14. The ſon is ſurety for the father to ſeveral perſons by bond, 
and the father enters into //atute to indemnify the ſurety, and pay 
the debts. Afﬀterwards, at the inſtance of the father, one bf the 
creditors exchanges his bond for a mortgage from the father. The 
ſon extended the lands mortgaged, pretending he was damnified, 
Several of the debts to be paid were the debts of the ſon, De- 


creed, that the mortgage be redeemed, or forecloſed, and a per- 


petual injunction againſt the ſtatute, 2 Vern. 39. 1 Hill. 1688. 


Legriel and Moriſcoe y. Barker. 

15. Lands were ſettled by the parliament for the payment of C's 
debts. The truſtees brought a bill againſt the adminiſtrators of 
C. to diſcover the perſonal eſtate, &, And the adminiſtrators 
(who were admini/trators as creditors to C.) with three or four 
of the creditors, bring a bill againſt the truſtees ;” and it was de- 
creed, that they ſhall ſell, &c, and that all creditors may come in by 
a time, contributing to the charges, &c. and now the plaintifts 
(as other creditors ) exhibit their bill againſt the adminiſtrators, 
and againſt the truſtees, to diſcover the perſonal e/late, and to have 
the lands fold, &c. The defendants objected, that the plaintiffs 
ought not to have exhibited a new bill, but ſhould, by motion to 
the court, come in as creditors upon the former bill exhibited by 
the adminiſtrators. But the court over-ruled: it, and faid this bill 
was well brought, becauſe it calls the adminiſtrators themſelves to 
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an account, which could not be upon the former bill. 3. Chan. 3 
Rep. 216. Paſch. 1688. Gwevers v. Danby (Earl of) & al'. 9 
2Vern-63, 16. Where 2 judgment creditor levied his debt out of the per- 
Mic®-1728- ſonal eſtate, the court inclined to relieve a b9nd-creditor, and to 
Field g, Place him in the ſtead of the judgment-creditor, and charge the 
S. P. de- land with his debt. 2 Vern. 182. pl. 164. Mich. 1690. Porey v. 
Creed. Marih. | 
17. Lands on marriage were ſettled on daughters, and their 
heirs, till zoool. be paid by the next remainder- man. Decreed at 7 
the rolls and affirmed on appeal by Cowper K. that judgment- 1 
creditars ſhould redeem the daughters who had entred on the 
eſtate, but that on the daughters account of profits, the ſurplus 
ſhould not annually go to ſink the principal, but only as an entire 
ſum of 1000l. was raifed, and fo on, not till another Ioool. was 
raiſed, 2 Vern. 523. Mich. 1705, and 578. Hill. 1706. Bla- 
grave & al". v. Clun. & al.” | a | 
17. Marriage covenant to purchaſe and ſettle lands of 40o0l. per 
ann. to Baron for life, then to the feme for life, gemainder to the = 
heirs of their two bodies, and if he dyed, no ſettlement made, the 20 
wife may elect to have either 400/l. per ann. or zoool. in money, A 
in lieu of dower and thirds. Baron dies before a ſettlement made 
the court, in favour of creditors, will not allow the wife to ele 3Y 
the 3oool. in money, and the children to have 400}. per ann. 
ſettled on them after her deceaſe, and ſo to exhauſt the affets, but 
decreed a ſettlement of 4ool. per ann. on the wife for life, re- 
mainder to the children. 2 Vern. R. 605. pl. 543. Hill. 1707. 
Hancock v. Hancock. 
18. 4o0ool. was put into truſtees hands upon the marriage of Dr. 
Fulham with Mrs. Evelin, to be laid out in lands to be Le. upon 
the huſband for life, remainder to the wife for life for her jointure, 
remainder to the firſt and every other ſon of the marriage in tail 
male, remainder to the heirs of the body of Dr. Fulham, remainder 
to his right heirs in fee; the wife dies, leaving iſſue a ſon, and 
after the huſband dies, before the money was laid out in land, and 
deviſes all his eſlate, both real and perſonal, to truſtees during the 
minority of his jon, for the benefit of his ſon, and in caſe he dies 
before the age of 21, then he gives ſeveral legacies, and the reſidue 
ef his perſonal eſtate to charitable uſes, &c. The ſon died before 
the age of 21. Creditors bring a bill againſt Dr. Fulham's exe- 
cutor and his brother, who claims the 40ool. as real eſtate, and 
not ſubject to debts by ſimple contract, ſuggeſting, that there are 
not perſonal aſſets enough to pay Dr. Fulham's debts, without the 
40oocl. be taken as money, there being no iſſue left of the marriage, 
and the whole would have veſted in Dr. Fulham, if he had out- 
lived his fon, &c, and the conſideration of the marriage agree- 
# L 45 ment extends no further than the iſſue of the marriage, and not to 
þ the general heir of the huſband, &c. 
4 | Mr. Vernon, for defendant, who was uncle and heir at law to 
j the ſon of Dr. Fulham, and claims the 40001, as real eſtate deſcended 
to him, cited the caſe of Whittick v. Jermin, tempore Hale 1 
Ch, B. which was the firſt caſe where truſt money to be laid out : 
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* lands was held to be real eſtate. Atkins v. Atkins, tempore 


Jefferys C. ſuch truſt money ſhall be taken as real eſtate, and 
ſhall go to the heir, and not to the executor, though the articles 
be filent as to the remainder in fee, and the limitation of the arti- 


cles went no further than to the iſſue of the marriage. So a wife 


ſhall have dower of ſuch truſt money, and a huſband ſhall be 
tenant by the curteſy, &c. 

Per Harcourt C. I ſhall not give my opinion now if the 4090l, 
agreed to, be laid out in land by the marriage articles, thall be taken 


in equity to be real eſtate againſt the creditors by ſimple contract 


for the benefit of a collateral heir at law, but refer the account of 
the perſonal eſtate of Dr. Fulham to the maſter, to ſee if that be 
ſufficient to pay the debts by ſimple contract; for if ſo, then this 
point cannot come in queſtion, I do not think the caſes cited 
come up to this cafe; the firit caſe was in favour of the iſſue of 
the marriage, and not for a collateral heir; and in the ſecond cafe, 
the diſpute was ꝓetween the heir and the executors, but not of 
creditors ; ſo in dower, and by the curteſy, it has only been carried 
againſt executors, and that does not come up to the caſe of cre- 
ditors. MT. Rep. 13 July, 13 Ann. Fulham v. Jones & al, 

20. Bill by a judgment creditor to open a decree of forecioſure, ts 
which ſuit he was not a party, ſuggeſting fraud and contrivance 


between the mortgagor and mortgagee thereby to cheat him of 


his debt. The mortgagee pleaded the decree of forecloſure and 
purchaſe of the equity of redemption, and by anſwer denies the 
fraud, but admits he had notice of the judgment when he brought 
his bill to forecloſe, but did not know the perſon who had got the 
Judgment, nor where to find him, and for that reaſon did not make 
him a party to the ſuit. The mortgagor, by his anſwer, admits the 
mortgagee, but ſays, he was in priſon at the time of the foreclo- 
ſure; but owns he employed a ſolicitor to appear for him, &c. 
He ſays, that being very poor and neceſſitous, and in priſon, he was 
prevailed on to aſſign his equity of redemption for 20 guineas, 
though the eflate is worth a great deal more. Per Cowper C. 
ſince the mortgagee had notice of the judgment before the fore- 
cloſure and purchaſe of the equity of redemption, the plaintiff may 
go before the maſter, and be at liberty to ſurcharge or falſify the 
mortgagee's account; but the mortgagee is not to account for 
the profits ſince the decree of forecloſure, and the plaintiff being a 
Judgment-creditor, and nit a party to the bill of forecloſure, may 
redeem. Note, in this caſe, the plaintiff being an obſcure perſon, 
was ordered to give ſecurity to anſwer coſts, in caſe he did not 

redeem, MAT. Rep. Mich. 2 Geo. in Canc. Bird v. Gandy & al'. 
21. A jointure was made after marriage in bar of dower, by 
the huſband, of lands which were then his father's, and the father 
Joined therein; but it was nt to take effef till after his father's 
death, as the ſtatute requires. Afterwards the huſband deviſed 
his lands for payment of debts, and died, living the father, and 
then the creditors bring a bill, and the wife would wave the join- 
ture, and claim dower, and after ſuch her anſwer put in, the father 
died. But Parker C. ſeeing that by waving the ſettlement, the 
Ws lands 
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lands would go to the heir at law not ſubject to the payment of 


debts, fince it was never part of the teſtator's eſtate, the father out- 
living him, and fo the aſſets would fall ſhort, and that what the 
wife did was in favour of the heir at law, to the * prejudice of the 
creditors, he decreed, that ſhe ſhould take the eſtate for her life, 
but that ihe ſhould afſign it over in truſt for the creditors, whe 
ſhould convey to her a third part of her huſband's lands for her 
dorter, free from incumbrances. 10 Mod. 487. Paſch. 8 Geo. 1. 
Mills v. Eden. 

22. A. ſeized in fee and indebted to ſeveral by bonds, in which 
his heirs were bound, deviſed his lands to A. for life, remainder 
to his firſt, Sc. ſons in tail, remainder over. Lord C. Maccleſ- 
field decreed a ſale, though there was no deviſe of the land for pay- 
ment of debts. 2 Wms's Rep. 234 Trin. 1724. Manaton 
v. Manaton. | 

ern. ges. 23. Where debts by ſpecialty, and which are a lien at law on 
in pl. 295. the real eſtate, are paid out of the perſonal ęſtate by executors in 
Alien. 188g. eaſe of the lands, the creditors by ſimple contract fall ſtand in the 


Arg. citcs 


the caſe of places of the creditors by ſpecialty to have their debts ſatisfied out 


Knight v. of the lands, and decreed the lands to be ſold for that purpoſe, and 
Keyne,, the heir, who was an infant, to join in a conveyance within fix 


perſonal e- months after he comes of age. ꝙ Mod. 151. Trin. 11 Geo. 1. in 


Rate aus ap- Canc, Charles & al' v. Andrews. 
plied iu pre- 


judice of a bond - creditor to ſatisfy 2 farute which bound the lands, and the b could not aſſect 


them, and adds, that the court uſually marſhals the af/ets, fo as all creditors may have a ſatiſ- 
faction, but never to prevent any creditor from obtaining ſatisſaction of his debt, nor a purchaſor 
from protecting his purchaſe. 


$-1-8Chan. 24. A legacy of 10001. was bequeathed to a feme ſole infant, 


— charged upon land, and payable at 25. She took huſband, who 


en 
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time, 24. 
$. C. but 
act S. P. 


aſſigned the ſame, during her infancy, to IV. in conſideration of 
7501. and afterwards ſhe attained her age of 25. It was inſiſted 


againſt this aſſignment, that it was made for leſs money than was 


really due, viz. 7501. inftead of 10001, But it was anſwered, 
that the intereſt of the 7501. from the time it was paid to the 
attaining 25, and the hazard of her dying before that age, made it 
a dear bargain, and that with regard to any judgment or other 
creditors of the huſband, as they claimed under him, and had rs 
ſpecifick lien on the legacy, they could not be in a better condition 
than he himſelf was; and Ld. Chancellor decreed the aſſignment 
good, and that VV. was intitled tnereto with intereſt from the 
wife's attaining the age of 25. 2 Wms's Rep. (603.) (609.) 
Trin. 1731. Duke of Chandos v. Talbot. | 

25. Where there are proper perſons to get in the eſtate of 
another, Chancery will not ſuffer the creditors of the teſtator to 
bring a bill in equity in order to get in that eſtate ; but if the 
executors will v:oHude with a debtor, there is no doubt but a cre- 
ditor may bring his bill, in order to take care of the eſtate, and 
charge the executors with ſuch colluſion; per Parker J. who fate 
for the Lord Chancellor, Barnard, Rep. in Canc. 32. Paſch 1740. 


Franklin v, Fern. 
3 (B) Agreements 


Creditor and Oelfor. 


(B) Agreements between Debtor and Creditor, 
How far good and binding. 


I. EBTOR agreed with his creditors to aſſign all his eflate 
on oath, to perſons in truſt, for payment of his debts, and 
ſuch allowance to himſelf ; moſt of the creditors ſigned. Debtor 
imbezzled ſome of the goods, on which ſome of thoſe that ſigned 
took out a ſtatute of bankrupts. The debtor filed his bill, but no 
relief. Chan. Caſes 18. Hill. 14 & 15 Car. 2. Fuller v. 
Lance. 1 
2. All the creditors of A. except I. S. agreed te accept 55. in 
the pound, and to take A's bond for the ſame, and I. S. promijed to 
do ſo too, but inſtead thereof, brought an action for the whole debt. 
On a bill by A. ſuggeſting as aforeſaid I. S. inſiſted that the 
plaintiff is able to pay the whole, denies the agreement as ſet forth, 
and that if he did promiſe to come into any compolition, it was to 
be paid 5s. in the pound read) money, and 158. more in ſeven 
years, and the court diſmiſſed the bill as not proper for relief. 
Fin. R. 332. Mich. 29. Car. 2. Davis v. Legelder. 

3. A creditor agrees to take leſs than his debt, /a as the money is 
paid at a certain day; if debtor fails at the day, the creditor is 
not bound by the agreement, Vern. R. 210. pl. 208. Mich, 
1683. Sewell v. Muſſon. 

4. Creditors, fearing want of affets, made a comprfition with the 
executor of debtor ; afterwards aſſets came in, though the executor 
was willing to pay the whole, yet on a bill by the reiiduary 
legatee for an account, and to have the benefit of the ſurplus, 
Lord Chancellor ſaid he could not ſet aſide the compoſition the 
creditors had made. They have no bill for the purpoſe and only 
come in before the maſter, and theretore they muit abide by the 
compoſition. Chan. Prec. 99. 100. pl. 68. Mich. 1699. Lord 
Caſtleton v. Lord Fanſhaw. | 

5. A. an executor and deviſce, being decreed a truſbee, was 
ordered to account, and, on ac-ount, was reported to be indebted to 
B. the ceſty que truſt, in 40051. The decree was affirmed in the 
Houle of x Afterwards A. went beyond ſea, and being 
there, a compoſition was made, by which A. was to pay a ſmall ſum 
to B. and B. was t indemnify A. from the creditors of the 
teſtator. A. being threatened with ſuits by ſome of teſtator's 
creditors brought a bill againſt B. to indemnify him. And Ld. 
Go Macclesfiefd decreed accordingly, and ſaid, that all that equity 
ought to guard againſt, is that no fraud be uſed in obtaining the 
compoſition, and took notice, that there had been a fair repreſen- 
tation on the part of A. and a juſt compliance by B. the defendant, 
and in a great meaſure executed by A. and therefore ordered B. 
to execute his part of the agreement, and indemnify the plaintiff 
againſt the debts of the teſtator. Williams Rep. 751. Mich. 1721. 
Pollen v. Sir John Hubard, 
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47 Creditor and Ocbtor. 


6. The court of chancery with conſent of the wife and her 
truitees, who had about 5 or 6000l. portion of hers in their hands, 


in order to compound with the hutband's creditors, erdered part of 


the tru/? money to be paid to the creditors in diſcharge of the huſ- 
bands debts, ſome of the creditors at executing the deed of com- 
polition fe private ſecurities poſtdated, & c. The maſter of the 
rolls thought this under-hand dealing a fraud on the wife, on the 
truſtees, and the court, and therefore directed all ſuch ſecurities 
to be ſet aſide and delivered up to the huſband. Wms's Rep. 
-68. Mich. 1721, Middleton v. Lord Onflow & al. 


— 


38] (C) Where a Debtor may prefer one Creditor to 
vec 36 another, or what Creditors ſhall have the Pre- 


ecutor, 
2. R. 2) ference. 


£ . 


mall be 


Zudement f. A STATUTE firſt acknowledged ſhall be preferred before 


paid before a judgmert obtained afterwards. Brownl, 37. and ſo 
ſratu«s or vice verſa, If nothing be done by the ſheriff on the extent, and 
rec2g" If the land be firſt executed on the ſtatute, and afterwards an elegit 
„ upon a judgment obtained, before the acknowledging of the ſta- 
H:ll 11 Jac. tute come alſo to the ſheriff, the moiety of the land extended ſhall 
Hancock v. he delivered to the plaintiff on the judgment. Brownl. 38. 


Wreniam, 
lt ws admitted, that a prior ſtatute extended ſhall not be avoided by a ſubſequent judg- 


ment, as in the caſe of Fuller v. Guilmore, but that wes in the caie of a freehold, and not as to 
goods and cbattlen. Vern, 294. Hill. 1684. in caſe of Morgan v. Ld. Sherard, 


S. C. N. Ch. 2. A mortgage was made by feoffment without livery, yet this 
* d:feftive mirigage is a charge on the lands in equity, and the 
mortgagor and his heirs are but truſtees for the mortgagee, and 
Judgments confeſſed by the heir an bonds of his anceſtor (the mort- 
gagor) ſhall not take place of the mortgagee. Fin. R. 28 Mich. 
25 Car. 2. Burgh v. Francis. | 
3. A. is indebted by bond (in which I. S. is bound as ſurety) 
and ali femple contract to B.; A. /tatrs an account of both debts 
with B. and makes a bill of ſale for the ſecuring the balance which 
m_ Zeficientz on a bill by the ſurety decreed, the money ariſing 
y the bill of ſale ſhould be applied towards both debts in pro- 
portion. Vern. 34. Hill. 1681. Perris v. Roberts. 

4. Recrghizance was inrolled by ſpecial or de- of the court after 
lapje ef time for the doing it, by which the recognizance is ef- 
fectual from the date. A. between the date and the enrollment 
lent money to the cognizor and took a judgment, which now was 
over-reached by tne recognizance; the eſtate was in mortgage, and 
neither the judgment or recognizance could reach it without aid 
in equity, the cognizor having only an equity of redemption in 
him. The court inclined to prefer the judgment creditor that he 
might not complain of u rong done him by the order for inrolling 
the recognizance. 2 Vern. R. 234. Trin. 1691, Fothergill v. 
Kendrick, 
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Creditor and Debtor. 45 


5. A. is tenant for life, ſubjeft to a mirtgage of I Socol. to B. 
remainder i J. S. in fees A. acknowledges a /tatute 19 C. for 
5ool, and afterwards A. ſells his eſtate for life ts 1. S. for 3oool!. 
who had ug natrce of the latute to C. The 3oool. was borrowed by 
I. S. of D. who likewiſe paid «ff the 15000l. and took an afſign- 
ment of the mortgage for the 15000]. and alſo charged with the 
3000l, and I. S. covenanted to pay the money, and the equity of 
redemption is limited to him; and D. covenanted on payment to 
aſſign to I. S. or as he would direct. J. S. acknowledged a flatute 
to L. who had no notice of the 5001. ſtatute to C. and after deviſes 
the lands to A. and charged with debts and legacies, Decreed that 
B. muſt come in laft of all, even after debts and legacies, and 
afirmed by Lord Wright aſſiſted by two judges, and faid it was 
like the caſe of a third mortgagor buying in a firſt, Ch. Prec. 
158. pl. 131. Paſch. 1701. Blake v. Hungerford. 

6. A. ſeized in fee, in 1679, mortgaged for 500 years, and in 
1687, the term being kept on foot and aſſigned to B. C. and D. 

B. lends 1000l. to A. on a judgment, and in 1688, A. borrows 
1500]. of E. for ſecuring whereof A. and C. one of the truſtees | 49 } 
aſſign the term of 500 years to E. B. having notice of this aſſign- 
ment, B. D. and A. aſſign to I. S. in truſt for B. Per Wright K. 
though there 1s a term attendant on the inheritance, yet a judzment 
is an equitable lien on the inheritance and conſequently affects the 
term; and therefore B. having got the legal eſtate as to two 
thirds of the term in I. S. in truſt for herſelf, thall have the benefit 
of it, though ſhe had notice of the mortgage and affignment by 
A. and C. And all meſne incumbrances from 79 were poſtponed 
to the debt to B. and E. 2 Vern. 524. pl. 474. Mich. 1705. 
Briſtol (Earl) & al' creditors of Sir William Baſſet v. Hunger- 
ford & al. 

7. Decreed at the rolls that mortgages were to be paid firſt, and 
then judoments, and then r-cognizances, &c. But upon appeal to the 
lord it was adjudged, that mortgages were not to be preferred 
before other real incumbrances; but mortgages, judgments, ſta- 
tutes, and recognizances, ſhould take place according to priority, 
and as thy ſtiod in order of time. 2 Vern. 525. pl. 474. Mich. 
1705, E. of Briſtol & al' creditors of Sir Wuliam Baitet v. 
Hungerford. > 

8. An incumbrance by judgment being a lien on the land, if 
made prior to the grant of an annuity, ſhall be preferred before the 
grant of the annuity, becauſe his charge on the land is poſterior. 
Gilb. Equ. Rep. 66. per Lord Chancellor. Paſch. 7. Ann. in 
Canc. in that of Daviſon v. Goddard. | | F 

9. A. a freeman of London by will gives his own third part of ib. Fqu 
his perſonal eſtate to M. his wife, and the other two thirds to his < y 2 
children, and dies, leaving two daughters B. and C. Afterwards lem ver- 
M. poſſeſſed herſelf af the while flock and carried on the trade, and bis. 


ſome time after married J. S. who employed the whole flick in 
trad: likewiſe, and made n9 4//t-1bution to the children. C. dies 


on a treaty of marriage between W. R. and B. a computation was 
made of what B's fortune might amount to, but it falling ſhort 
| E 4 a 
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Creditor and Debtor. 


of what W. R. expected, and the match thereupon falling off, 
J. S. agr-ed parc te make her fetu 4g. and hai 2500l. of 
it. J. S. afterwards died indebted to ſeveral ocher perſons, but 
made a will and entered into a % 1% l. R. for i of ihe 
150c!. by: kept the bond hinyjelt, though in his ſccneis he vowed 
it te Tf, R. The agreement by J. >. to pay che portion, and 


the execution of the bond was proved, But Lord Haicourt . 


thought the bond made ſo long after tne marriage as four years, 
could not be tacked to the agreement, ſo as to make it any cvi- 
cence in writing of that agreement; eſpecially on the circum- 
ſtances that the bond was then made without any application of 
W. R. and B. and was not delivered into his or her cuſtody, and 
that it being made at the time the will was, and ſhewn to them 
with lis will, and after his death found with his di, he looked on 
it only in nature of a legacy, and vun, as againſt V is eu cre- 


ait rs, and to be poſtponed to them. Ch. Prec. 372. pl. 259. 


Trin. 1713. Leoffes v. Lewen. c 
10. Private at rf parliament fir ſile of Lord Stawell's eſtate 

and direct d that tne money ariſing by ſale ſhould firſt go to pay 
off mortgages, and then ſtatutes, judgments, and recognizances, 
with a javing ty al! but the family of Lord Stato; cecrece in pure 
ſuance of this act, that ſubſequent mortgages ſhould be paid before 
judg ments precedent but ſeemed to admit that by virtue of the 
general ſaving in the act, they might make uſe of their incum- 
brances as they could at law; per Cowper C. 2 Vern, 711. pl. 
633. Hill. 1715. Ward & al'. v. Cecil & al'. 

[ co 11. A. receguizance not iurelled, decteed per Cowper C. to be 

& recogoi- Conſidered as a b.nd. 2 Vern. 750. Hill. 1716. Bothomly & al 

range i v. Lord Fairfax. | 

judgment, 

and wants nothing but execution to make it a compleat judgment; per Powell J. Farr 8, Paſch: 


1 Ann B. R. in caſe of Atwood v, Burr, Lit. Rep. Arg. 89. Trin, 4 Car. in the Exche- 
quer, in calc of Meivia v. Reeve, 


Ems Rep. 12. Though the court may permit the inrollment of a recogni- 
P zance after the time is elapſed; yet it is always to be done with 
: caution that it may not prejudice any intervening purchaſor, and 
the ſtatute of frauds and perjuries provides that j:dgmen's ſhan't, 
by having relation to the firſt day of the term, bind purchaſors 
nor Affact the land, but from the time of ſigning them in the mare 
gin; but lays notninz as to recognizances — pocket ſecurities, 
which are more dangerous to purchaſors, and it may fairly be pre- 
ſumed ti at the debt was wtherwiſe ſatisfied or ſecured when the re- 
cognizance was not inrolled. 2 Vern, 750. Hill. 1716. Bo- 
thomly v. Fairſax. 


(D) In 
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Creditor and Debtor, 


(D) In what Caſes, where the Creditor is ſup- 
planted of his Security, a Court of Equity will 
ſubſtitute other Security in its Room. 


I. INDEBTED to B. in 260l. gn over to B. the 

+ berefit of a decree againſt C. afterwards A. agreed with 
C. . releaſe to him all benefit of the decree, and all ſuits and de- 
mands, B. brought his bill to /et a/ade the releaje, C. pleads the re- 
leaſc for a valuable conſideration, and that he had no notice, The 
court allowed the plea, and there being ſeveral ſecurities men- 
tioned in the releaſe, as made over by C. to A, in conſideration of 
ſuci releaſe, decreed thoſe ſecurities to be made good to the plain- 
tiff 3. to enable him to receive ſatisfaction for the 260l. and A. 
and C. to covenapt not to releaſe ſuch ſecurities till B. is ſatisfied. 
Fin. R. 218. Trin. 27 Car. 2. Hookes v. Simball. 

2. A bt owing to the king, was ordered to be ſatisfied out of 
the real eſtate, that the other creditors might be let in to have a 
ſatisfaction of their debts out of the perſonal aſſets. Vern. 4555 
pl. 427. Paſch. 1687. Sagittary v. Hide. 

A. was indebted 1000l. by morigage, and 500l. by bond; A. 
* his death makes a leaſe of lands to truſties, for payment of his 
debts, worth abjut 1200l. The heir of A. after his death fells as 
much lands as pays 1400l. whereof the mortgage was part, (which 
was more than the value of the truſt eſtate). The creditor fur 
the other 100]. brought his bill againſt the heir, and the truſtees, 
to have his debt ſatisfied out of this truſt eſtate, It was inſiſted 
for the heir, that having paid as far as the value of the truſt eſtate 
did extend, he ought not to have his lands charged any farther. 
But it was ruled, that ſince the truſt lands were not ſufficient to 
ſatisfy the whole debt, the heir, and the truſtees, and the mortgagee 
ſhould not juggle together to cheat other creditors, by paying the 
mortgage firſt off; but on the contrary, the truſt lands ſbeuld be 


applied in the firſt piace for the other debts, becauſe the mortgagee 


could be at no damage, being ſecured by this mortgage; but on 
the contrary, if the mortgage ſhould be firſt ſatished, the other 
creditors ſhould be ſatisfied, the other creditors might loſe their 
debts; and fo the plaintiff in this caſe had relief for his debt. 
2 Freem, Rep. 51, pl. 56. Paſch. 1680. Poyve's caſe. 

4. I. S. entred in a bond, wherein he bound himſelf and his 
beirs to pay 100l, within ſix months after his death to A. and be— 
came indebted to B. in 451. by ſimple contract, and died inteſtate, 
not Jeaving perſonal aſſets ſufficient to pay his debts ; the de- 
fendant was his ſon and heir, and had rea! aſſets from him by dejcent 
of the value f lool. and he tos out adminiftration to his father; 
and fix days before the 100l. became dus, by the condition of the 
bond, agrees with the obligee 4% convey the freehold lands deſcended 
to him in ſaiisfaftion ¶ the bond, and the conveyances were drawn 
and ingroſſed accordingly z but before the execution of them. he 

gives 
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Creditor and Debtar. 


gives the obligee 39s. to have the conlideration of the deed 
razed out, and made to be for ſo much money paid inſtead of de- 
livery up of the bond; but no money was p..id, but only the bond 
delivered up; B. demanding his debt, he infiſted he had paid the 
bond out of the perſonal aſlets, and had none left to pay him; 
whereupon he brought this bill, and the defendant inſiſted, that 
he being both heir and adminiſtrator, had the liberty to pay the 
debt out of what aſſets he pleaſed ; that he had not paid the bond 
out of the real aflets, nor ever intended ſo to do, but upon the 
whole matter the court declared the bind to be well paid out of the 
real aſſ.ts, and decreed the debt and coſts out of the perſonal aſſets. 
Abr. Equ. Cafes, 144. pl. 21. Hill. 1695. Neave v. Alderton. 

5. Ihe plaintiff lent a ſum of money on the mortgage of ſome 
houſes, and had a bend fir payment of the money, as uſual in 
ſuch caſes; afterwards he lent a further ſum of 20001. on the equity 
of redemption, and had a bond for that likewiſe; afterwards the 
mortgagor becomes a bankrupt, and by ſome acq'dent the value of 
the houſes ſunk ſo much, that they were not ſufficient to raiſe the 
mortgage money firſt lent; and on a bill brought to have them 
ſold, and that as fo much as they fell ſhort to anſwer the firſt mort- 
gaze money, the mortgagee might come in upon his bend as a cre- 
ditor; it was ſo decreed; and as to the 20001. lent upon the 
equity, which was worth nothing, it muſt ſtand ſingly upon the 
bond. Abr. Equ. Cafes 312. pl. 9. Paſch. 1695, Wiſeman v. 
Carbonell. | 

6. A man borrows a ſum of money on the mortgage of a ſhip, 
and covenants, that whatever money the mortgagee ſhould advance 
for inſurance of the ſhip in a voyage ſhe was then about to make, 
that he would repay it, but there was n: cov-nant for re-payment of 
the principal money itſelf ; the mortgagee inſures the ſhip, and the 
mortgagor repaid him that money ; then the ſhip proceeds on 
her voyage, and returns home; and being afterwards to go out 
on another voyage, the mortgagee treated with another perſon 
concerning the inſurance, but could not agree for the rate, and 
thereupon the ſhip went out and was 4% in the v5yage, and now 
between the mortgagee and the executors of the mortgagor, the 
gueſtion was, whether the mortgagee ſhould come in for his principal 
money as a creditor, by ſimple contract; and it was argued that he 
ought not, becauſe there was no covenant for payment of the 
mortgage money, ſo that he muſt be ſuppoſed to reſt himſelf on 
the ſhip only for his ſecurity, and that being loſt, fo is his money 
too; but on the other ſide it was argued, that if he had taken no 
ſecurity at all for his money, he had then, without queſtion, been 
a creditor by ſimple contract ; and ſurely the taking ſecurity ought 
not to put him in a worſe condition, eſpecially now, that the ſe- 
curity being loſt and gone, his debt reſts wholly on the ſimple 
contract; and of the ſame opinion was my Lord Chancellor Har- 
court, and pronounced this decree accordingly. Abr. Equ. Caſes, 
139. pl. 5.1713. Thomas v. Terry. | 

7. S. having ſeveral young children, and being much in debt 
conv:yed part of his lands in truſt for the payment of his debts, and 
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by another deed conveyed other part to truſtees for the maintenance 
of his children. This laſt conveyance being voluntary, was de- 
clared void as to creditors, and {till liable to their demands as 
before, but it was good againſt S. himſelf, and ſhould bind him, 
and therefore if his creditors ſhould fall upon thoſe lands for a ſa- 
tisfaction of their debts, and thereby ſtrip the children of their 
maintenance, the children ſhould have a recompence out of the 
reſidue of the eſtate, which S. had reſerved to himſelf for his own 
maintenance, and compared it to the caſe where creditors that 
have a lien upon the land take their ſatisfaction out of the perſonal 
eeſtate, which was liable to other creditors of an inferior nature, 
who have no lien upon the land, theſe creditors in equity ſhall 
ſtand in the place of the other creditors who had a lien upon the 
| land, and have a ſatisfaction out of that in their ſtead ; this caſe 
is the ſame, for though the conveyance was voluntary in the father, 
= et he is bound by nature to provide for his children, and it is a ſort 
of a debt. Per Ld. C. Cowper MS. Rep. Mich. 4, Geo, Canc. 
; Sneed & al' v. Ld and Lady Culpepper. & e contra. | 

8. Where a perſon indebted by ſpecialties and ſimple contract dies, S. P. per 
and leaves both a perſonal and real eſtate, this court will not ſuffer — pre rg 
the debts by ſpecialty to be flung upon the perſonal eſtate, and in — 
that being exhauſted leave the debts by ſimple contract unſatiſ- Mills v. 
fied, the land not being liable to pay them, but will decree the Eden. 
debts by ſpecialty to be ſaitsfied out of the land, and the debts by ſimple 
contract out of the perſinal eſtate. Per Parker C. 10 Mod. 462. 
Mich. 6 Geo. 1. in Canc. in caſe of Blundell v. Barker. 


(E) Creditors. Diſputes inter ſe. 


I. RE DIT ORS having recovered at law and received the 
money, and given releafes, chancery will not afterwards 

compel them to take their proportionable ſhares, but diſmiſſed a 
croſs bill brought for that purpoſe. 2 Ch. Rep. 178. 31 Car. 2, 
Tucker v. Searle. | | 
2. Bill by a conuſee of a flatute if the morigagor to redeem, after 

a decree of forecloſure, &c. The defendant pleads the decree of 
forecloſure, and that the flatute was acknowledged after the mort 
gazee's bill filed, that the mortgagee had no notice, and made proper 
parties at the filing of the bill, and that the preſent plaintiff took 
the ſecurity pendent? lite, Mr. Vernon faid, that if an incum- 
brancer lies by, and ſuffers the mortgagee to obtain a decree of 
forecloſure, though he is not bound by the decree, becauſe not 
made a party, yet, if he afterwards brings a bill to redeem, he hall 
not be at liberty to except to the accounts ſtated by the maſter, 
but ſhall pay the whole upon. his redemption. Per Harcourt C. 
This is a recent frrecl-ſure, leb the plaintiff redeem upon payment of 
what is due, with c:/ts, MS. Rep. 9 July, 13 Ann. in Canc. 
Criſp v. Heath. 
3. A. mertgages to B. for a term of years, to ſecure the ſum of 
already lent to the mortgagor, as alja ſuch ather ſums as 
ſhauid 
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Creditor and Debtor. 


ſbꝛuld hereafter be lent or advanced to him, Afterwards A. makes @ 
ſecond mortgage to C. for a certain ſum, with notice of the firſt mort- 
gage, and then the firſt * mortgagee having nz:ice of the ſecond mart- 
gi, lends a further ſum, &. The queſtion was, upon what 
terms the ſecond mortgagee ſhall redeem the firſt mortgage. Per 
Cowper C. the ſecond mortgagee ſhall not redeem the firſt mort- 
gage, without paying all that is due, as well the money lent after, 
as that lent before the ſecond mortgage was made; for it was the 
folly of the ſecond mortgagee with notice to take ſuch a ſecurity, 
But upon the importunity of the counſe!, it was ordered, that the 
maſter ihould report what money was lent by the firſt mortgagee, 
after he had notice of the ſecond mortgage. MIS. Rep. Paſch. 2 
Geo. in Canc. Gordon v. Graham. 

4+ A vill was brought fir a /ea! of defendant HFielcher's e/tate, 
for ſatisfattion of creautiys by mortgages and juigments, One Mr, 
Curwin, a pop profeſt, had a mirigage for 2400. upon the g late 
prior ta the plaintiff's mortgage, he had alſa q. judgment, ut that 
was ſubjequent ta the plaintiff's mertgage ond te ſeveral other j ud. 
ments, and ts other creditirs, and the queſtion was among the cr:- 
ditors, who ſhould have the priority in payment, &c. the eſtate not 
being ſufficient to pay off all the mortgages and judgments. 

Per Parker C. The mortgage to Curwin being a pa t profef is 
vsid by the ſtatute of ͤ W. 3. for that is an intercit in lands, 
but as to the ju gment, thiugh a papiſt can't take out an eleg!!, for 
that gives an intereſt in the moiety of the debtor's lands; yet, 
if lands are decreed te be jeld fir payment of debts, a court of 
equity cug hi to aſſiſt a fair creditor, (thiugh a papijt - fit) in cb- 
taining a ſatisfattian fir his dibt, and when the land is fold and 
turned into money, why ſhould he not be paid his debts out of 
that money, as well as another perſon? _ 

But queere, if bis judgment fhall have the preference of other judg- 
ments ſu/ ſeguent to proteſtavits, out of the maney raijed by ſale, ſince if 
the lands were not fold, they would be liable to the other judg- 
ments, but not to the judgment given to a papiſt, who can't ſue 
out an elegit. 

Another point was ſtarted, that one of the judgment creditors had 
ſued cut 4 Ca. Sa. and taken the defendant Fletcher's body in 
execution. 5 - 

Quzre, if this creditor ſhall be let in, in a court of equity to 
have a ſatisfaction out of the money raiſed by fale, unleſs he will 
diſcharge the execution at law, and deliver the defendant out of 
priſon ; for by the Ca. Sa. this creditor has concluded himſelf 
from taking out any other exccution as long as the defendant 
lives, but indeed, if the defendant dies in priſon, after his death 
the creditor may ſue out an Elegit or Fi. Fac. but as long as the 
body of the defendant remains in execution, no other execution 
can be ſued out againſt him. | | 

Ordered, that all the lands be ſold, and an account ſtated of the 
debts, and their priority, and if there be ſufficient to pay all the 
creditors, then the money to be ſo applied, but if there be a de- 
ficiency, then, upon the maſter's report, the court to determine 
as 
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Creditor and Debtor, 


as to the preference of the creditors z per Parker C. Ns. Rep. 
Hill. 6 Geo. in Canc. Lowther v. Fletcher, & al'. 

5. Bill to have a ſatisfa&tion of a judgment, againſt a purchaſor of 
the equity of redemption of the land, or to redeem incumbrances, &. 
The defendants inſiſt on Stat, 4 & 5 W. & M. cap. 20. that no 
judgment ſhall affect a purchaſer or mortgagee unleſs docketted, 
this judgment was nit docketted till 1721, and the purchaſe was made 
in 1718, 

Counſel for plaintiff inſiſt, that the defendant, the purchaſor, had 
notice of this judgment, and an allowance for it in the purchaſe, and 
that raiſes an equity for the plaintiff againſt him, 


Macclesfield C. It is plain the defendant had notice of the 


judgment, and did not pay the value of the eſtate, and that is a 
ſtrong preſumption of an agreement to pay off the judgment, 
and ſince the plaintiff cannot proceed at law againſt the defendant 
upon the judgment, for want of docketting in due time, he ought 
to be relieved in a court of equity. 

Decree, that thesdefendant pay to the plaintiff the money bona 
fide due upon judgment. MS. Rep. Mich, 9 Geo. Canc. Tho- 
mas v. Pledwell. 

6. A judgment was ſened in June 1725. A mirigage was made 
to the plaintiff in 1728. In January 1730, the judgment was 
dicletted, as appears by entry in the margin of the docket. Maſ- 
ter of the rolls held, that the docket was not good, being made 
after the time limited by 4 & 5 W. & M. cap. 20, and that the 
officer had no authority for it, and ſaid, he would complain to the 
judges of the attorney's keeping back the rolls. That the mort- 
gage had got the preference of the judgment by defect of the 
docket. And as to the notice that the ſtatute being expreſs, that 
Judgments not docketted ſhould looſe their preference as to pur- 
chaſors and mortgagees, notice or not notice was not material, though 
urged, that the dogget was purely to give notice, and to make the 
finding of judgments more eaſy. Decree for the plaintiff ; but 


540 


the cauſe turned upon the foot of an agreement between plaintiff 


and defendant, touching the defendant's delivering up the bond and 
judgment. MS, Rep. Mich. 1733. Forſhall v. Coles. 
7. Where by the ſtatute of frauds it is ſaid, that judgments ſhall 


not bind lands, but from the ſigning, this relates only to purchaſes, 


and therefore, as between creditors, a judgment entred in the vaca- 
tion relates to the firſt day of the preceding term; per Ld. C. 
3 Wms's Rep. 399. Mich. 1735, in caſe of Robinſon & al v. 
Tonge & al, | 


[ For more of creditor and debtor, ſee Charge, Payment, and 
other proper titles. ] 
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Creditor and Bankrupt, 


(A) Bankrupt. Who may be. 


1. 21. Jac. 1. cap. 19. A LL atts againſi bankrupts, ſhall ex- 
S. 15. tend to ſtrangers born, as well aliens 
as denizens, as effetually as to natural-born ſubjects, both to make 
them ſubjett to the laws as bankrupts, as alſo to make them capable 

of the benefit as creditors. 
ro. E.268, 2. A ſhoemaker may be a bankrupt, for he doth not live by his 
Stanley v. manual occupation only, as a labourer doth, but by buying leather 
1 4. and ſelling it again in ſhoes. Cro. Car. 31. Paſch. 2 Car. 1. 

ing „. C. B. in Caſe of Crumpe v. Barne. | 

n 3. A drover is within the ſtatutes, for an action on the caſe 
will lie for calling him bankrupt. Jo. 304. pl. 12. Mich. 8 Car. 1. 

B. R. Collis v. Malin. 
| 55 ] 4. One who had a /ock in the Eaſt India Company, and who 
This 1s ta- ſat in their committees as a merchant in the management of their 
_ % trade, and did receive the profits of his ſtock upon the return of 
Abridz- the ſhips, though he had a great eſtate in lands, and did not get 
ment, 3:5. the moſt part of his living by buying and ſelling, yet he may be a 
P!- 7-—— bankrupt, for it is not the quality of his perſon, or the greatneſs 


+ 0-6 i of his eſtate, which protects him from thoſe laws, but his buy- 


in = pre- ing, ſelling, and trading, makes him liable to be a bankrupt ; and 

e ed this was the caſe of Sir John Wolſtenholme. Nelſ. Ab. 336. pl. 

13 & 14 8. cites Paſch. 1653. c 

Car. 2. cap. 

24 rcla:ing to bankrupts.- Dealers in ſtocks are not thereby made liable to bankruptcy; per Ld. 

C. King. 2 Wms's Rep, 308. Mich, 1725, in caſe of Colt v. Nettervil, cites Wolſtenholm's caſe. 
Having ficcks, or the dealing in them, will not make a man liable to bankruptcy, nor do they 

ſeem to be wares, goods, or merchandizes within the intent of the clauſe of the ſtatute of 13 & 14 

Car, 2, cap. 24. Per Ld, Chancellor, 2 Wms's Rep. 308. pl. 86. Mich, 1725. 


5. 13 & 14. Car. 2. cap. 24. S. 3. No perſons who ſhall 
* And fee adventure any money in the“ Eaſt India Company, or Guinea 
W. 3 * Company, or any joint flocks of money by them _ for carrying 
4 18 on the trade by the ſaid Haſt India Company, or Guinea Company, 
4% be managed, or who ſhall adventure any money in any ſtocks for 
managing the fiſhing trade, or the trade called the Royal Fiſhing 
Trade, and ſhall receive their dividend of fiſh or merchandizes in 
ſpecie, and jhall ſell or exchange the ſame, ſhall by reaſon of ſuch 
adventure, ſeliing or exchanging, be adjudged a merchant within 

any ſtatute for bankrupts. | 
S. 4. Provided that every perſon, who ſhall trade in any other 


way than in ihe ſaid Royal Fiſhing Trade, or the trads managed ', 
| 1 
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Creditor and Bankrupt. 82 


the ſaid Eaſt India Company, or the Guinea Company, Pall, by 
reaſon of his trading and merchandizing, be liable to commiſſions 
againſt bankrupts, as fully as if this att had never been made. 

6. In trover, &c. upon not guilty pleaded, the queſtion of fact Sid. 41: pl. 
was, whether the defendant was a bankrupt, he being the owner 22 v. 
of the goods; the plaintiff proved, that he had ſilt and other and ae 
goods, to a great value in his warehouſes, and that upon the credit man, S. C. 
of them he t11h up money; but could not prove that the goods were — 
brought in after the defendant had contracted debts, or that hz had after he fur- 
exported any at any time ater, or for a /ong time before; the court ceaſed his 
held, that the ſclling theſe goods, if they were the effects of his 2 
former trading, which he could not put off immediately, when he tion ws 


ceaſed to trade, could not make him a trader ; for the ſtatute brought, 


extends to thoſe only that live by buying and ſelling. Vent. 29. — 
Paſch. 21 Car. 2. B. R. Sir Robert Cotton v. Daintry. according- 
ly, and cited 


the caſes of Harriſon and Harvey to be ſo adjudged, unleſs the debts were contracted during the 
trade; but if ſuch perſon trades again, and then becomes indebted, he may be a bankrupt for this 
debt, but not for the dogs contracted between. — But atterwards it was held otherwiſe, as where 
one had formerly been a Turkey merchant. and traded in 1656 { but had nat of late years imported 
or expoited auy thing but had gods which were the effect of bis former trading to a very great 
value, which be ſhewed to ſeveral perſyns, and borrowed money upon the credit of them; the court 
held, that this brought him within the ſtature, for ſuch debts as he contracted alter 1636. Vent. 
166. Mich. 23 Car. 2. B. R. Sir Anthony Bateman's caſe, S. C. 


7. The defendant, with others, covenanted with the king to 3 Keb. 431. 
provide victuals for the ſeamen in the Dutch war, at 8d. per 7 Gib- 
man; and afterwards theſe victuallers agreed with the purſers of T 
the ſhips to provide for thoſe men at other rates; afterwards the S. C. and 
victuallers being diſcharged from that employment, and having a verdiet tor 

the defends 
great ſum due to them from the king, refufed to pay the purſers, an, by the 
ſuppoſing themſelves not to be debtors, until ſuch time as their particular 
accompts with the king were allowed, and ſo it was ſaid was the <ire&tion of 

, allthe court 

cuſtom of the navy board, whereupon a commiſſion of bankrupt an is 
iſſued out againſt them, and debt was * brought by the plaintiff, point, and 
who entitled himſelf by aſſignment under the commiſſion. The hey 
court were clear of opinion, that the employment in buying ſtores 0 be found 
and proviſions for the navy, did not make them traders ; nor was ſpecially, 
it a buying and ſelling intended by the ſtatute. And Hale ſaid, ws 8 
every purveyor might as well be made a trader, or every ſchool- plaintiff. 
maſter who keeps boarders." 1 Vent. 270. Paſch. 27, Car. 2. *| 56 } 
B. R. Sir Thomas Littleton's Caſe. 

8. Upon an iſſue directed out of Chancery, whether bankrupt Raym. 175. 
or not, within the ſtatutes of England at the time of making a > . 
conveyance of land by him to the plaintiff, The jury found the een 
defendant was born in England, and after dwelt in Ireland, and — Bat 
there fought his living by buying and felling ; that he came fre- whether 

, © . commltting 
quently into England, and baught goods here, and fold them in d of 
Ireland, and was indebted to v_ perſons in England, to the vankruptcy, 
value of 1001. and more, yet unpaid. That once he fold in En- eye = 
J 4 8 * 4 1 
Land a parcel of neats tongues, and after ſold in Ireland a parcel adi on'y 


of tallow to be delivered in England, and which was delivered b, ſea, 


trade thc ſtatate, 


accordingly. And afterwards he left his houſe in Ireland, and his © um 
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56 Creditor and Bankrupt. 
is a point trade alſo there, and abſented and _— from his creditors, 


dane 2 and came and ſojourned in Englan 
Vern. 162. dented to perſons inquiring for him, and all this before the con- 
and diitin- yeyance made; but that the ſaid conveyance was made bona fide, 
1 and for a valuable conſideration. And if &c. It was inſiſted 
Andes ſau's among other things, that the jury make no concluſion upon the evi- 
_ 28 dence that he is bankrupt, and that the court cannot. But per 
tot. Cur judgment. was given for the plaintiff, for it was ſaid, that 
Trin. 1690. though the jury found the matter ſpecially, the court may conclude 
upon the evidence, that he is a bankrupt, and this by the ſtatutes 
here; for if this caſe ſhall not be taken to be within the ſtatutes, 
all the intercourſe between the kingdoms will be much inter- 
rupted, if not utterly deſtroyed. 2 Jo. 141, 142. Paſch. 33 Car. 2. 
B. R. Dodſworth v. Anderſon. 
9. A tayler cannot be a bankrupt, becauſe he gets not his living 
| by buying and ſelling, but by working up the materials of his 
nothing of Y , 
2 taylor. Cuſtomers in cloaths, and fo differs from a ſnoemaker. R. S. L. 


Law 185. Cites 3 Mod, 330. 1 

of bank- 

rupts g. ſays, that a taylor that makes garments only as a ſervant to his cuſtomers ſhall not be a 
bankrupt; [and this ſeems to be true, but no book there citcd mentions a taylor. ] Davy. 
of Bankiupis 25. accordingly, but cites no book. | 


g Mod. 330, 


mentions 


Dav. of 10. A feme ſole merchant in London, is held to be within the 


— L. p. ſtatutes of bankrupt. R. S. L. 186. cites Stone's Readings 48. 


and cies Mary Dennis's caſe, 16, Mar. 1741. 


11. No handicraft man is within the ſtatute of bankrupts, but 
a vintner is. R. S. L. 186. cites Stone's Read. 121. Quere. 
Earth, 131. 12, There is no material difference between an inn-keeper 
8. C. & d. P. and the maſter of a boarding ſchool, who buys and dreſſes pro- 
viſtons for young ſcholars, and obtains credit by his way of living, 
but it was never yet thought that he was within any of thoſe 
ſtatutes. 3 Mod. 330. per Cur'. Mich, 2 W. and M. in B. R. in 
[ 57 ] Caſe of Newton v. Trigg. 

3 Lev, 30g. 13. An inn-keeper was part owner of a ſhip, and having 50l. 
>. -- 2d- ſtock therein, abſconded. It was held by Holt Ch. J. and Eyre 
ged by : a 
3 ju J. that the ſhare of the ſhip was only ſtock to trade in potentia, 
tices, abſen- that there ui be an actual trading to make him a bankrupt; 
3 3 that an inn-keeper is not a trader, for he buys proviſions, not for 
contra at trading, but to accommodate his gueſts, and not to ſell again at 
firſt, but al- large. And Holt C. H. J. * held, that where a man buys and ſells 
terwardsal- under a particular reſtraint, he is not ſeller within the ſtatute. 

ſented to the . 2 . 
judgment, I Salk. 109. Trin. 3 W. and M. in B. R. Newton v. Trigg. 
(as himſelf . | 
told the reporter) that an inn-keeper cannot be a bankrupt, and as to his having part in a ſhip 
freighted, and a ftock in it, no regard was had thereto, the ſame being found imperfectly 
Show. 96. S. C. Holt Ch. J. and Eyre J. thought him not liable, but Dolben contra, fed acjor- 
natur. —Idid. 268. S. C. and the three judyes delivered their opinions ſeriatim that he was not 
liable, and Holt Ch. J. declared Dolben to be of the ſame opinion, g Mod. 327. S. C. 
ay accordingly. -Carth. 149. S. C. adjudged accordingly per tot. Cur, and it was 
olved by all, that building, and having a ſhare in a ſhip, is no more than if a man has a ſhare 
in a barge or coach which are let to hire, &c, and that his having ſome ſtock in a ſhip does not 


wake hum a merchant, becauſe it is frequent for perſons to adventure ſome particular W i 
6 


„and ordered himſelf to be 
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flaze crach but that was not regarded, 
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ach a ſip for ſuchi a wyage, but that will not make them traders within the ſtatutes, for by 


tio'e ſtatutes profugfe« merchants ire only meant, who are in cant trading, 
and 291, Luton v. 33, S. C. and lame pvln's adjudged accordingly. 


857 


14. Steward of an inn of c:urt cannot be a bankrupt; per Holt 
Ch. J. Skin. 292. Trin. 3 W. & M. obiter, 


15. In trover the jury ind a ſpecial verdict, that an iun- #eeper 


bought goods for the uſ2 of his gueſts and ſold them to his gueſts, 


and the queſtion was, wh-<ther the inn-keeper by this was a 
bankrupt? And adjudged by the whole court that he was not; 
becauſe the trade was not at large, but confined hoſpitantibus, 
and is properly the accommodation of his gueſts, and it was agreed 
in that caſe, that farmers are not within the ſtatutes of bankrupts 
it was alſo found in that caſe that the in Feber had a ſhave in u 
Cited per Holt Ch. }. 
Raym. Rep. 287. As the caſe of Newton v. Trigge adjudged 
Trin. 3 W. & M. in B. R. 
= 


Skinn. 276. 


An en- 
terper can- 
ot be a 
baukrupt 
per Hol 
Ch. J and 
not d ned 
by the 
c, ir „ 12 
0 19. 
11 qv 3. 
in cat 
Nleggot v. 
Mills. 

— An inn 


Keeper! as 

ſuch is not within the ſtatotes of bankrupts, becauſe he does not live by buying and folling, 
but by uttering his goods without any contract, and it he utters them at an unreatona e ret: he 
is in«ictable for extortion, which a ſeller 15 not. Refolved by all the juitices. Mar. 24. pl. 67. 
Trin. 15 Cat, Criſp v. Pratt. — — Jo. 437. pl. 3. S. C. atjudged, ———Cro. C. 318. 8 C. 


iclolved accordingly— — But where an wn-keeyer is a chapman ae, and buys and Ils, he 
may on that account be a bauktupt, though not bareiy as au ina-Keeper, and tins has been 


 krequently ſcen. 


16. A gurfounder is not within the ſtatutes of bankrupts, A _ 
becauſe this was for the ſervice of the king and delivered to his I. 3 


uſe. Cited per Cur. Skinn. 392. Irin. 3 W. & M. in B. R. 270. as held 
to have been lately adjudged. 


not within 
the ſtatutes, 
becauſe it was a particular undertakings 


17. A pentleman of the Temple went to Liſban and turned 
factor, and traded to England, and broke. And it was argued, 
that the ſtatute of bankrupts did not extend to perſons out of the 
realm. But the court held him to be a bankrupt by reaſon of 
his trading hither and back again, which gained him a credit 
here; per Cur. on a trial at bar. 1 Salk. 110. pl. 5. Paſch, 
5 W. & M. Sedgwick v. Bird. | 

18. If a man, whil/t a trader, owes a debt of tool. to A. and 
leaving off his trade, borrows another ioo. of the ſame perſon, 
then pays him one of the 1001. not mentioning whether it be in 
ſatisfaction of the former debt, or the latter, yet it ſhall be 
applied to the former, ſo that the creditors ſhall never charge him 
with a commiſſion of bankruptcy for that which remains; per 
Holt Ch. J. Comb. 463. Mich. 9g W. 3. B. R. Anon. 

19. if A. leaves off trade, he ſhall be a bankrupt for debts S. P. Ley; 
contracted before, but not for debts contracted after. Reſolved ? His 


by Holt. Ch. J. Cumb. 463. Mich. 9 W. 3. B. R. Anon. 2 1 * 


1 Bateman v. 
Harvy, the court inclined accordingly as to both noints, fed adjornatur, Vent. 5 Mic. 20 & 


21 Carr, 2, B. R. Anon, S. P. accordingly, and lays it was le ruled in Sir Jo. Harvey's caſe, 


Vor, VII, | F 


20. A 


—— 
pay «on. hgh et 


0 PTL? 2 
ene 


tw — Aves * 9 


— 


— > 


RE 


_ PR ——= — — 2 — 222 by IT” : * 
— e ² edi anents AA 
I . 2 ——— 2 _Y 1 — 


_ —- 


PIC —_— 
r n 


Ls 


— 1 2 r ag ar Fan's. 45 * 
. ²˙ “ — 


Crd 


— ES i oas Haber 


— 


PR 


. 


3 — 


SO N *r . mn 
_ 8 - ” * + 4 
7 a W- 53 "4 - _ as REN 2 * 1 ** * 2 pa oy 
- - - - 5 het -_ * 4 „ 55 + off p 4 

+ nts rr : c « — —— 
ORR on + Ia I Oe "RE nern W „ Y 

= a — 6 * 

— ES 23 . — bs ode * - b — b =» 
5 2 ay 


n 


* 
14 os T9 


7 * - wo EST ; * 
* * - my — 2 a+ 3 TED . 8 - nr 
OLA An FER 4 rr 
= 2 > . - = _ 
* 


— 


+ he. 
* 257 aero 


——— —__— 
3 * 3 


5 

p we 4 gh 0 I 
web — 
3 


ROY 


1 r * 1 
e 
e 2 1228 22 


Fx. 1 » 
” 23943 
- | JOE 


= I "4; 


. n 


i 
'S; 


my dl oe hs we —— 
r "4 


58 Creditor and Bankrupt. 


1 Mod, 20. A vifualler may be a bankrupt. per Holt. Ch. J. Ld. 
3 — Riym. Rep. 287. Hill 9 W. 3. B. R. in caſe of Meggot v. 


Hol Co, J. Mills. 
1.4. Raym, 21. The defendant was indicted, for that he being a bankrupt, 


R p. 443- and brought before lords commiſſioners, he refuſed to give them 
3 „ebe. an account of his effects, and his defence at trial, upon not guilty 
pleaded, was, that he was an infant at the time of the debts con- 
tracted, and therefore could not be a bankrupt ; and of that 
opinion was Holt; for though the debts of an infant are only 
voidable at his election; yet no one can be a bankrupt for a debt 
he is not obliged to pay; wherefore the defendant was acquitted, 
I2 Mod. 243. at Guild-hall, Mich, 10. W. 3. the King v. Cole. 
22. It was ruled by Holt Ch. J. at Lent aſſizes at Thetford, 
16 Mar. 12 W. 3. upon evidence at a trial at Niſi Prius, that a 
Hip carpenter is within the ſtatute of bankrupts. But a caſe was 
made of it for his farther conſideration, Lord Raym. Rep. 741. 
Kirne v. Smith & al, —M | 
ft 23. Upon an iſſue directed in Chancery, to be tried before the 
Bankrupts, Lord Ch. J. Holt for his opinion, the caſe upon the trial before 


55 ces e him at Guild-hall the fitting after this term, appeared to be thus, 
Buchel a A ſc: ITener, Who was not liable to be a bankrupt before the 
fcri.cner, ftatute of 21 Jac. 1. cap. 19. committed an act, which was made 
— an act of bankruptcy by the ſtatute of 1 Jac, I. cap. 15. viz. abſcond- 

&c. and he had alſo a ſhare in the flationer's company. And 


com:m.il:on ing, 
of bank- the queſtion was, whether he was not a bankrupt by that? And 


rep, ++ Holt Ch. J. held that fince the 21 Tac. 1. cap. 19. had made a 
by Lebe, to ſcrivener liable to be a bankrupt, it had ſubjected him to all the old 
which © at, which by the former flatutes made a man a bankrupt, as well 


was obj” as to the acts mentioned in the ſtatute 21 Fac. 1. cap. 19. But as 
Raute of to the ſhare in the ſtationer's company, he ſeemed to incline that 


that could not make him a bankrupt. But the Ld. Keeper held 
as 9. the {crivener to be a bankrupt by both the points, Upon the im- 
alter the Portunity of the council it was reſerved as a caſe, as to both 
12 April, points, 25 the further conſideration of the Ld. Ch. J. 2 Ld. Raym. 
1712 ef Rep. 851, 852. Hill 1 Annæ. Bird v. Major. 


a: Jac. and 
2 _— every other act and acts, ſo far as they related to the faid deſcription of a bankrupt, 


ſhould ve repraleod, and that no perſons within the ſard deſcriptions ſhould thenceforth, by 
reaſon thereof, be taken to be within the ſtatutes of bankrupts whatſoever ; and that Burchall ſet 
tor h. that he never followed any other trade or profeſñon than that of a ſcrivener, and therefore 
petitioned that no commiſicon might be awarded againit him; but a commiſſion was awarded, 
ant hs was found a bankrupt in 1742.-—— And cies the caſe of Hudſon a ſcrivener in Covent- 


10 Ann. 
czp. 15, 


vid. 18. 


24. The jury found that R. B. rented a farm, for which he 
paid 3ool. per amm. and that he planted potatoes on part of the lands 
which he farmed, and that he bought great quantities of potatoes to 


in potatoes, at ſeveral times and places, and had employed wares 


therewith, and had fold great quantities thereof for profit, and for 
his living, &c. The court being divided, no judgment was given, 


Garden, sgainſt whom a commiſhon iſſued, 1ſt Oct. 1743, and he was found a bankrupt- 


plant there, and that for ſeveral years he dealt with ſeveral perſons 


houſes, where he put in potatoes, and had ſerved ſeveral markets, 


but 


ee GE 2 8 n * , 1 , d 
og SLAB IE a. - ＋ + ” N 5 g * — . x \ — PA 3 e 
8 . 3 "06 IRE AI CRT NN be. £1 94 8 he 8 as n 8 NS n "EP oy — - 
1 3 5 "LN N : 7 5 5 OS on CO ES * e Tits) £, 5 N n : es lk Ce bTASe Ts A. 2 - 
0 ? ROWS a, 7 9 . r ORIENT TEL 1 EY 0 $5 - = "I. » 00Y : — — — 
$A ö FY 6 * * 3 - 8 3 2 2 < * F of N ae 3 . Bo © $5: * on 3 8 — ON High 2 e Y * 1 7 n * — r = 
l n : ” TT I-25 * 3 ** 8 . 7 "DOE "WL bei = 3 n — 1 * N * * 8 5 | EBV ag . « — 
4 * at Foy 5 ho 4 4 J HE * LNG 8 = 7 "I 3 $ - LD r, al * & Va 8 «wr * * by POP! . N 3 8 2 -» 
N . K 8 7 Pp n 4 4 : 3x - 4 FM, e 2 by w 2 + HE EG EET IG” = %. ON Fes 
Ang) 8 4 = by : p \ ad : * EM 4. * . [Tas 5 n F "IA Wet * — * 
17 — 5 * 0 * 1 pe * 7 3 5 1. In = n 1 "> 5 "by - L . * Ay EK On — - 
b ; y - FM ; i __ * rs He SS; OL 
4 _ . 0 Vn C8 2; 


Creditor and Bankrupt. 


but two of the judges ſeemed to be of opinion, that if a m leneht 
great quantities of wil or hops, though he hath a farm, on! {109 
of his own, and ſeveral hap-garders, he (hall be accounted a trader 
in thoſe commodities ; and ſo ſhall an zna-#4eeper, if he turn corn- 
chandler. *Tis true, the jury have not found that E. got the 


chiefeſt part of his livelihood by buying and ſelling potatoes ; but 


it is not the quantity which is material, if it is in proportion to 
other goods which he buys and ſells; for if a man hath an orchird, 
and buys ſeveral quaitities 5f fruit of other peaple, tlaug not [9 


' manv as he bath in his «wn orchard yet this ihall make him a 


trader and conſ-queonly ſabject him to the ſtatute of bankrupicy, 
The two other judyzes were of a contrary opinion, viz. that here 
was not enough tound by this verdict to make B. a bankrupt ; for 
a farmer is no trader within any of the acts before- mentioned, 
quatenus a farmer; and though he uſes another trade, yet it that 
is not the principal means of his livelihood, he is not a trader 
within thoſe ſtatutes ; it is true if &rying and /ell:ng in any trade is 
the chiefeſt mean? of his livelihood, then he is a trader within the 
acts of bankruptcy ; but that is matter to be given in evidence, 
and found by the jury, which was not done in this caſe. 8 Mod, 
46. 48. Trin. 7 Geo. Mayhoe v. Archer, 

A perſon, being under the age of twenty-one, bought goods, and 
after the age of twenty-one committed an att of bankruptcy in 
reſpect of thoſe goods on which the commiſſion iſſued. . Ld, 
Chan. Macclesfield doubted whether he might not be a bankrupt 
but the Chan. [Ld King] was clear of opinion he could not, 
and ſaid, if commiſſioners find a man a bankrupt who is not ſo, 
action will lie againſt them, Select Caſes in Chan. in Ld, King's 
time 46, 47. Trin. 11 Geo. 1. Whitlock's caſe, 

25. 5 Geo. 2. cap. 30. S. 39. bankers, brokers, and factors, 
are declared liable to the latutes of bankrufpts. | 

26. S. 40. Provided always, and it is hereby further declared 
and enatted by the authority aforeſaid, that no farmer, grazicr, or 
drover of cattle, or any perſon er perſons, who is, or are, or ſhall be 
receiver general of the taxes granted by act of parliament, Mull be 
entituled as ſuch to any of the benefits given by this act, or be deemed 
a bankrupt within the ſame, or within any of the ſtatutes naw in 
force concerning bankrupts, any law, cuſlom, or uſage, to the con- 
trary notwithſtanding. 

27. A pawn-proker is not within the ſtatutes of bankrupts, 
barely as ſuch, but if he trades other ways, a ſtatute may be taken 
Out againſt him by the addition of dealer and chapman. Dav. of 
Bankrupts 24, 25, cites Highmore's caſe in 1737, and Read's 
Caſe in 1742, And that ſeveral commiſſions have been taken out 
accordingly. 

28. Members of the Bank of Fng/and are not liable, on account 
of their ſtocks, to become bankrupts. See the ſeveral acts of 
parliament relating to the Bank of England. 

29. So of the South Sia Company. See the ſeveral ſtatutes as to 
that company, 
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30. So of the Royal Exchange and London inſurances. See 
6 Geo. 1. cap. 18. S. 10. 

31. So of perſons circulating excheguer bills, See the ſeveral 
ſtatutes relating thereto, 


2. 


(B) Bankrupt. By what Act. 


A merchant I. 13 Eliz. 7. IF any perſon uſing the trade of merchandize, or 
in good cir- 8; #5 ſeeting his living by buying and ſelling, in groſs, 
eee ee or by retail, ſhall depart the realm, cr begin to keep his houſe, or 
— etherwiſe abſent himſelf, ar take ſunctuary, or ſuffer himſelf wil- 
merchan= lingh to be arreſted for debt not grown due, or ſuffer him/elf to be 
. e outlawed, or yield h.mjelf to priſon, ar depart from his houſe with in— 


runs in tent to defraud bis creditors, be ſhall be deemed and taten as abankrupt, 


debts, and 
to ovoid arreſts, defers his return, this is tantamount to his departing the realm to defiaud his 
creditors, and he [hali be adjudged a bankrupt. R. S. L. 186. cites Stone's Read. 123. 

0 


60 
{ One ES whom a capias de excommunicato capirndo is awarded, departs the realm to avoid 
Sing taten, this is not an act of bankruptcy, any more than the departing the realw or Keeping 
his hout. for fear of an attachment out of Chancery. R. S. L. 186. cites ibid. 

A mercvant indebied keeps on ſlipbeard. this 18 keeping his houſe, K S. L. 186 cues ibid. 

An apoibecary being church wargen, and in debt, kept in church, this was decmed a keeping 
his houte, So where one tes no houſe of his own, but keeps in another man's houſe, or in a 
chamber le hires, this will be adjudg d keeping his houſe. R. S. I.. 186. cites ibid. 124, 
þ It the licutenant of the Tower of London be a merchant indebted, and keeps in the Tower 
it is au act of bankruptcy. R. 5. L. 186. cites ibid, 


2. A proceſs iſſued againſt J. S. to arreſt him, he keeps his 
houſe to ſave himſelf from arreſt, and afterwards goes out to the 
market, and to other places; and when he hears again of a new 
proceſs out againſt him, he keeps his houſe again, and afterwards 
goes at large; the queſtion was, if he were within the ſtatute of 
bankrupts ? and all the court held he was not, becauſe he uſed to 
go at large; and it might be, that his policy would not prevent 
the ſerving of the proceſs ; for he might be met withal unwittingly, 
Cro. E. 13. pl. 6. Hill. 25 Eliz. C. B. Anon. 

3. 1 Fac. cap. 15. S. 2. Every perſon uſing merchandize, &c. 
who ſhall willingly or fraudulently procure himſelf to be arreſted, 
or his goods, money, or chattles, to be attached, or ſeguęſtred, 
or depart from his dwelling houſe, or make any fraudulent grant 
or conveyance of his lands or chattles, whereby ps creditors may be 
defeated or delayed for the recovery of their debts ; or being arreſſed, 

Hall, after his arreſt, lie in priſon fix months upon that arreſt, or 
ary otl er arreſt or detention for debt, ſhall be adjudged a bankrupt. 

4. A merchant had made a fraudulent deed to the defendant of 
th: g:ods contained in the count, but afterwards he went abroad 
to church, to the Exchange, and did trade and commerce; and yet 
aiterwards it is contained in the indenture of ſale by the commiſ- 
ſioners to the plaintiff that he had made this fraudulent deed, and 
that afterwards he had traded and ſerved the Exchange until a day 
after, at which day he wholly abſented himſelf. And upon this 
Ipccial verdict the defendant had judgment; for every deed to 

defraud 
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defraud other creditors (but thoſe to whom ſuch deed is made) 
is not ſufficient to make one to be a bankrupt ; but if he make 
any deed after he begins to be a bankrupt, it ſhall not bind ; but 
upon the ſtat. of 1 Jac. which makes him a bankrupt which makes 
fraudulent deeds, it ought not to be as this cafe was, viz. ſo long 
before he became a bankrupt, Hutt. 42. Paſch. 15 Jac. Cart- 
wright v. Underhill. 

5, If one exerciſes a trade, and then becomes indebted, and 
afterwards quits his trade, and ives in the country without fol- 
lowing any trade, but lives on his land only, and conceals himſelf 
from his creditors, yet he is a bankrupt ; for he lived by his trade 
when the debt grew. Agreed, Palm. 325. Mich. 20, ; B. R. 
Hevlor v. Hall. 

6. If one for a time deals in a trade, and afterwards guits it. but 
leaves his flock in the hands of another, and goes ſhar-s with the 
other, both in profit and loſs, and after ſuch quitting, becomes 
indebted and coyeeals himſelf from his creditors, ne is a bankrupt 
within the ſtatute. Agreed. Palm. 325. Mich. 20 Jac. B. R. 
Heylor v. Hall. 

7. If one confines himſelf within his _ for a long time, this 
does not make him a bankrupt immediately; but if he conceals 
himſelf for a day or an hour, to delay or d:f aud his creditors, this 
makes him a bankrupt within the ſtatute, Palm. 325. Mich. 
20 Jac. B. R. Hevlor v. Hall. 

8. If one is /urety for another, and conceals himſeif, he is a 
bankrupt within the ſtatute. Agreed. ibid. 

9. 21 Fac. I. cap. 19. S. 2. Every perſon ufing the trade of 
merchandi xe, by way of bargaining, exchange, bartering, cheviſance, 
or other wiſe in greſ, or by retail, or ſecking his living by buying and 
ſelling, or that jhall uſe the trade er prefeſſian of a ſerivener, 
receiving other men's monics or eſtates inta his truſt or cuſtod\, 
who ſhall ibtain any protection (other than ſuch perſons as ſhall 
be lawfully protected by privilege of parliament, or ſhall prefer 
unto his majeſty, or unto any of the king*s courts, anv petition or bill 
againſt his creditors, or any of them, there! y deſiring or endeavours 
ing to compel them, to accept leſs than their juſt and principal 
debts, or to procure time, or longer days of payment, than was 
given at the time of their original cntradts; or being arreſted for 
delt, fhall after his arreſt lie in priſon two months wp-n that, or 
any other arreſt or detention for debt; or being arreſted for 100l. 
or more, of ju debt, ſhall after ſuch arreſt eſcape out of priſon, 
ſhall be adjudged a bankrupt . and in the caſe F arreſt, or lying 
in priſon for de't from the time of his firjt arreſt. 

10. A tradeſman being -utl-wwed, becomes a bankrupt ; but if 
the outlawry be reverſed for want of proclamation, all that is done 
in the mean time by the commiſſioners is void; coatra, if it was 
reverſed on a writ of error. R. S. L. 186. cites Stone's Read. 124. 

11. If a trader, hearing that a writ of fieri facias was iſſued 
againſt him, to the intent #2 preſerve his g ods from being levied in 
execution, clandeſtinely conveys them out of his houle, and conceals 
them privately ; that does not amount to an act of bankruptcy. 

EA Ruled 
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Stopping 
rte r. oy 
a goldſmith 
is no at of 
bankrppt- 
c MS. I. b. 
Feb. 21. 
1726. Pekc- 
mau v. Hoſ- 


6) 


Creditor and Bankrupt. 
Ruled by Holt Ch. J. Ld. Raym. Rep. 725. Hill, 10 W. 3. 


Cole v. Davis. 

12. If a banker or goldſmich, who has many peoples money, 
will refuſe payment, yet ke-ps his fp epen, and as often as he is 
arreſted gives ail. he may by that meaus give preference of pays 
ment to his friends, and when he has done, he runs away, yet 
ſuch payment mall ſtand good againſt a commiſſion of bankruptcy. 
And this was practiſed in tae 4e , Sheppard the banker, wno was 
arreſted almoit every hour in the day for ſeveral days before he 
went off, and yet gave a bail as often, and paid his friends, and 
then went and rendred himſelf in diſcharge of his bail; per Holt 
Ch. J. 7. Mod. 139. Hill. 1 Ann. B. R. Hopkins v. Gery. 

13. A banter, being called upon for money in his hands, does 
ret, or cant, pay it; Lord Chancellor King held, that this does 
nt amount to an act of bankruptcy. Select Gaſes in Chancery in 
La. in:'s time, 42, 43. Trin. 11 Geo. 1. in caſc of Pakenham 
v. Bland and Hoſkins. | 

14. L. having two promi//'ry notes fiened by A. payable to L. 
pr order four months after date. L. when abcut three months 
was te run, endorſed them to MH. for goods then delivered, and A. 
abſconding about one month after, L. on M s going to bim, procures 
himſeif to be denied, and then M. ſues out a commiſſion of bank- 
ruptcy againſt L. who petitioned to ſuperſede the commiſſion. 
Iſt, objection was, that L. had committed no act of bankruptcy. 
zdly, that M. was not a proper creditor. Fe 

d. Chancellor. By late ſtatute a creditor by note payable at a 
future day, may ſue out a commiſſion, as well as come in as a 
creditor ; but the debtor's denying himſelf to ſuch a creditor, is 
not an act of bankruptcy; it muſt be a keeping houſe, &c. in 
order to defeat or delay creditors of their debts, which could not 
be in the preſent caſe, becauſe M. had then no debt due to de- 
mand, and ſo a commiſſion ſuperſeded. It was objected, that L. 
was debtor to M. immediately upon the goods delivered; fed non 
allocatur; for by Ld. Chancellor, it was fart of the contract that 
AT. would ſtay for the money, till the notes became due. Mil, 
Rep. Mich. Vacation. 1733. Ex parte Levi. | 

15. B. was arte ed for 281. and though he had money ſufficient 
fo pay te debt, het chuſed rather to go to priſon, in order, as he 
declared, te force his creditars to come to a compoſition, And per 
Ld. Chancellor, this is an act of bankruptcy within 1 Jac. 1. 
though, without ſuch intent, yielding himſelf to priſon was no act 
of bankruptcy, unleſs he lay there two months, Otherwiſe, where 
the party procures himſelf? to be arreſted upon a ſbam debt, and 
that, by the ſtatute of Elizabeth, is immediately an act of bank- 


Tuptcy, MI. Rep. Trin. Vac. 1734. Ex parte Barton. 


(C) Proving 


Creditor and Bankrupt; 


(C) Proving him a Bankrupt. How? 


1. IF the commiſſioners, without purſuing the latutes of bank- 

rupts, affirm a perſon to be a bankrupt, he may traverſe 
that he was not bankrupt, cited by Coke Ch. J. 8. Rep. 121. a. 
as adjudged Mich, 6 Jac. B. R. Cut v. Delabarre. 

2. In the caſe of bankrupts, although the commiſſioners have 
fole authority to adjudge @ man bankrupt, yet in an actien the jury 
muſt find whether he was a bankrupt or no, and not barely by the 
adjudication of the commiſſioners. Raym. 337. Hill. 31 & 32 
Car. 2. Bambridge v. Bates & al, 

3. It was ruled by Treby Ch. J. of C. B. at Niſi Prius at 
Guildhall, the ſitting after Michaelmas term, 10 Will. 3. upon 
evidence in trover brought by the plaintiff againſt the defendant, 
after argument of the council on both ſides, 1. That it is not ne- 
ceſſary to prove, That the perſon, upon whoſe petition the commiſſion 
of bankruptcy was granted, was a creditor of the bankrupt ; becauſe 
upon view of the ſtatutes they do not require that. 2, That it 
is not neceſſary to prove, that the bankrupt was indebted in 100l. 
though the practice has been ta do ſo; becauſe though the chan- 
cellor frequently, before he grants a commiſſion of bankruptcy, 
requires ſuch proof, yet it is only matter of diſcretion in him. Ld, 

Raym. Rep. 724. Smith v. Sir Richard Blackam. 

4. The wife of a bankrupt cannot be examined againſt her And it they 
huſband touching his bankruptcy. By the common law, ſhe can- ange her 
not be a witneſs for or againſt her huſband ; and though the for- warrant of 
mer ſtatute of 21 Fac. authorizes the commiſſioners to examine commitment 
the wife touching any concealment of his goods, &c. yet neither M100ns. Þ 
that, or the late ſtatute of 5 Geo. I. 24. extends to examine the for refu/ing 
wife touching the bankruptcy, or whether he had committed any 1 
act of bankruptcy, and how, and when he became a bankrupt; 28 
per Ld. C. 2 Hill. 1719. Wms's Rep. 610. 611. Ex bankrupt, 


arte ſames. as the time 
p J and manner 


12 bankruptcy; yet, Ld, C. held the commitment illegal, and ordered, that ſhe be diſcharged, 
ms's Rep, 611.5, C, | 


5. Till the ſtatute of 5 Geo. 1. cap. 24. the commiſſioners 
could not examine the bankrupt himſelf touching his bankruptcy z 
er Ld. C. Parker, Wms's Rep. 611. Hill. 1719. Ex parte 


ames, 


(D) From what Time. To what Time the C63 ] 
Bankruptcy ſhall relate. 


1. GRAZ IE R copy- holder in fee, 10 May 1643, became a — of 


bankrupt, and in 1649 became a bankrupt agiim, and in - *- v9 


1652 he ſells his copyhold, On a commiſſion in 1651 (which was 1657 1.1. 
F 4 ten |yicr v. 
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Horn, that a fen years after the fir/t cauſe of baniruptcy ) after argument at bar 


yr ih 
comm" and b=nch it was adjudged for the croditurs, that they had a good 
ot bhankrup! 


was ſaed title againſtet the tho purchafors ; per Curiam, the provifo is ex- 
out 2ganita preſs, that the commitſion muſt be ſucd within five years after 
pellen, d ne time when he became a bank rupt; and his being fo after the 


V was Can 


fed be Cole, that weill not hinder, that if the commiifion be not ſued within 
was ben b the fue years of his becoming a banxrupt, and then they can 


"a 5 it only defeat all fales made w thin the — 5 ve years, but not after wards . 


was faid, be and upon this ground was the judgment aforeſaid in C. B. for 
become a that point was, whether i a man continuns bankrupt twenty years, 


ban krupt OF 1 
edis in the he is a'war's liatle er ne, which was adjudg red for the plaintiff by 


year 1649. all the court. Niſi, &, Keb. 12. in pl. Mich. 1655. C. B. 
And Ha Jelliff v. Horn. 


mage this 

dittetence, that if one becomes a bankrupt be a tranGent af, as in caſe of ſuit, &c, he may again 
become bankrupt; but if it be 2 com 'nued Ct, as umpriſoumecnt, withdrawing himſelf, c. he 
may not be oma bankrupt again; fo with this di! inkttion you may underitand how it is aids 
once à bankrupt and always a bankrupt, | 


i 
Keb. 722. 2. A. did an a8 of bankruptcy in 16e1, and in 1657 did ano- 
<> * ther act, and in 1658 made a leaſe for yeors of lands, and in 1663 


Spencer v. 4 C971.11 on ?Nurd, wherzupen he was found a bankrupt, and the 
Venecre. lands ſold. It was reiolved that the commiſſion was well ſued out 


wy m a within five years after the laſt act, though not within the five years 


for the ven. before the commiſſion, ſof the firſt ad of bankruptcy] and alſo 
dre of -26 before the leaſe, [and] the vendee of the commiſſioners ſhall avoid 
ae : the leaſe. Lev. 14. the reporter ſays, that he heard and obſerved 
was moved, this Caſe, Paſch. 15. Car. 2. 
tha: the 
commiſſion ſhall relate to the firſt act, 161. which was the moſt notorious, being by imprifone 
ment, though had the firlt act been by conccalment 01 outlawry, he azrecd, the party-cred nor 
need not 'ake notice of it by the 21 Jac, wiiich he ſatd, ſhould not be taken favourably againlt the 
phichsſor, but only ag2znit the bankript himſelf, and cited the cafe of Bra/ford v. Bludwworth; 
but Curia contra; for the words of the att are not, „ after he hall firit be a bankrupt.” For 
then the cs lier berg a bansrupt, would, ajter five years, be a perpetuel lupericdeas o ail tradele 
men; but if one hat! fold, and then five years paſs without any att of bankruptcy, the purchaſor 
is (ate, and then no act cen hut him; but where the barkrupt continucs in poſſelſion, any alter 
act is ſuticient to buid the teim; and judgment cleail, lor the plaintitt. 


9 Lev. 57. 3. One Staly was arrefled by on executor of his creditor, b-fore 
8 provate of the will, aul put in hail, and witl.in two or three days 
S.C.n after be paid oog. to the defendant to whom he ſtood indebted 
B. * . jor. in ſuch ſum, and then yielded himſelf to priſon in diſcharge of his 
E queſtion was, whether Staly ſhould be ſaid to be a 
Mich 43 bankrupt from the time of his firſt arreſt (ard fo the defendant 
Gor: 2.0: be liable to refund the money paid to him) or from the time he 
ad ad. © yielded himſelf to priſon, Judgment was given in C. B. for the 
judges for defendant; and upon error brought in E. R. the judgment was 
8 — armed una voce, for that th- relation to make a man a bankrupt 


id, 8, t to be upon an actual lying in priſmn, and not upon putting in 


S. C. „d bail only. 1 Vent. 370. Faſch. 36 Car. 2. B. R. Duncomb Ve 


4-42ment W alter. 
aF.mece in 


B &.——:z Show, 253, pl. 261. S. C. and judgment affirmed, 


4. If 


Creditor and Bankrupt. 


4. If one is arre/ted and puts in hail, and after does nt pay the 
money within fix months, he {hall be adjudged a bankrupt after the 
ſix months only, and it {hall nt relate to the time of the arreſt. 
And ſo is the ſtat. of 21 Fac. 19. to be underſtood, for it may be 
that he had cauſe to conteſt the debt, and the ſuit might depend 
above ſix months; and alſo it would be miſchievous to all perſons 
who deal with them, to make them refund their money, when the 
bankrupt appeared to be a man creditable and ſolvent, and judg- 
ment accordingly; per tot. Cur. Skin. 270. Trin. 3 Jac. 2. 
Hinton's caſe, 


64 


Freem. 
Rep. 270, 
271,71.298. 
Pic - 
1680. S. C. 
and it the 
becoming a 
benkrupt 
by not pays 
ing his debt 
within ſix 
months, 
ſhould re- 
late to the 


time of the airc{t, ſo as to avoid all contracts made by him in the mean time, the court ſaid, it 
would bc very miſ-hic vous if the law ſhould be fo, and it ſeemed to be within the words of the 
ſtatute, but they would not deliver any opinion, 2 Show. 512. pl. 476 Paſch. 3 Jac. 2 B. R. 
Hill v. Sniſh. S. P. and ſeems to be S. C. argued by the reporter tor the plaintiff, 512, to 
ner the ead of page 525. and favs, that Ld, Ch. J. Wright, and the reit, delivered their opinions 
for the defendant, without having that due conſideration of the caſe as it deſerved, as he thought; 


and adds, ideo mini reſtat dubitandum, 


5. Indebitus ; ik a ſpecial verdict, the caſe was, that H. being a 
tradeſman owed 100l. to B. and 5ol. to C. B. arreſted him for 
this 100l. and he put in bail, and about a month afterwards H. 


paid off C. and then rendered himſelf in diſcharge of the bail in 
B's action. Note, the ſtatute of 21 Jac. cap. 19. ſays, he ſhall be 


a bankrupt from the firſt arreſt 3 but per Cur. tat muſt be taken 
from the firſt arreſt upon which he lies in prifon, and not where 
he puts in ſufficient bail, otherwiſe no one could ſafely pay or 
receive from a tradeſman; adjudged in B. R. and affirmed in 
error in Cam, Scacc. 1 Salk, 109. Trin. 2 W. & M. Came 
v. Coleman. 

6. In trover the caſe was, J. S. was arreſied at the ſuit of H. 
and put in bail, Afterwards upon a ſcire facias at another's 
ſuit, his gods were ſold to the plaintiff, after this J. d. renders 
himſelf in diſcharge of his bail and goes to priſon, And Holt Ch. 
J. inclined (contrary to the caſe of Duncomb and Walter in 3 
Lev. 57. wherein he was of counſel, but not fatished with the 
judgment) that J. S. was a bankrupt from the time of the arreſ/l, 
not from the render only; for if H. is arreſted at the ſuit of A. 


Dav, of 
Bankrupts 
381. in the 
caſcof Tribe 
v. Webber, 
Paſch, 17 
Geo. 2. C. B. 
Willes Ch. 
J. cited the 
caſe of 
Smith v. 


and puts in bail, and, that pending, is after arreſted at the ſuit of Tracy, re- 
B. and goes to priſon and lies two months, he is, by the act of ported in 


parliament, bankrupt from the time of the firſt arreſt by A. But 
it appearing in this caſe, that the comm?ſſion was taken out before 
the two months were expired from the render, it was held to be ill 
taken out; J. S. not being then a bankrupt. And thereupou the 
plaintiff had a verdict, 1 Salk. 110. pl. 7. Trin. 2. Ann. Coram 
Holt Ch. J. at niſi prius at Guildhall. Smith v. Stracy. 


Salk. and 
{a1d, that it 
Was onlv an 
obiter opts 
nion at the 
Nihi Prius, 
and that 
there the 
commiſſion 


was taken out before the bankruptcv, ſo that there was no deter mination on that point. And the 
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gore — 2 


© F wee, 


words in the act, viz. “ or fball procure his enlargement by putting in commen or hired bai!” are by 
10 Ann, esp. 15, repealed ; ſo that the putting in hired bail is no act of bauktuptcy; by which it is 
plain, that bare arreſt, and putting in bail, are uot conſidered as acts that hurt a man's credit; the act 
of parliament muſt mean, that where there is a lying in priſon for two months, the bankruptcy ſhall 
not be from the end, but the beginning of the two months, viz. from the arreſt ; but in the princi- 
pal caſe, where the debtor on the 23 June, 1740. was arretted upon a writ returnable in three 
weeks after Trinity, at the ſuit of the plainuft Tribe, and at the return thereot put in (ſpecial bail, 
and being indebted to the deſcendant Webber in 3651, 188. on tac ꝛch of January following — 
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164 Creditor and Bankrupt. 


bim 3471. and on the 19th of August 17 41, valid him the Further ſum of 181. 1 8s. the edurt were 
of opinion, that as to ſuch 8 as were made between the artet, and ine debtor's ſurrender- 
ing himſelf to priſon, which was aer the payment of the g47i, were good payments to the de- 
f-adaut Webber, but that the plaintiff ſhall take a veigict tor the x81, 126, which was paid after 
the baukrupt's ſur:cadering himiclt to priſon, . 


7. Upon an iſſue directed out of Chancery, whether bankrupt 
or not at ſuch a time, it was held per Holt C. J. that if H. com- 
mits a plain at of baut uptcy, as keeping houſe, &c. though he 

[ 6 5 ] after goes abroad and is a great dealer, yet that will not purge the 
firſt ad of bankruptcy, but he will ſtil] remain a baukrupt ; but if 
the act was rot plain but d:ubtful, then going abroad and dealing, 
&c. will be an evidence to explain the intent of the firſt act; for 
if it was not done to defraud creditors and keep ou! of the way, 
it will not be an act of bankruptcy within the ſtatute. 1 Salk, 
110. pl. 6. Trin. 3 Ann, coram Holt Ch. J. at Guildhall, Hope 
kins v. Ellis, 


(E) Commiſſions, How and when to be 


granted, &c. 


1. 13. Elia. cap. 7. S. 2. CNAHANCELLOR is to appoint com- 

| miſſianers to ſeize his perſon, eflate, 
and :ffefFs, and to diſtrilute the proceed rateably among the credi- 
#9rs. 

2. There ought to be a petition in writing to my Ld. Chan- 
cellor, or elſe he has no warrant to grant a commiſſion, and then 
whatever the commiſſioners do will be void. Reſolved. Freem. 
Rep. 270. pl. 298. Paſch. 1680. C. B. Hinton's caſe. 

3. If the examinations are loft by fire, &c. if there ought in ſuch 
caſe 4 fire to be a new commiſſion, quære. 2 Show. 102. Paſch. 
232 Car. 2. B. R. The King v. Ballat. 
The fuper- 4. Commiſion of bankruptcy ſuperſeded by the conſent of the 
ſedeas being petioning creditors, North K. refuſed to revive it, or to grant a 


_ procedendo on the application of the other creditors that had not 


| time allow- come in, but defired ſo to do, Vern. R. 208. Mich. 1683, 


— Backwell's creditors caſe. 

5 1 

tioving creditors to contribute, Ld. Jeffiics Ch. ſeemed to think it might be renewed, See 3 
Chan. Caſes 192. S. C. 


5. The granting a commiſſion is not a matter diſcretionary in 
the Ld. Chancellor, &c. but he is bound to do it; per North K. 
Vern. 153. Paſch. 1683. Backwell's caſe. 
But fach 6. Commiſſion of bankrupt cannot be granted but by petition of 
Tee, a creditor; per North K. 2 Ch. Caſes, 191, Mich. 3 Jac. 2. 
muſt not be Backwell's caſe. | 
one who is 


become a creditor fince leaving off trade by the bankrupt, though if others ſue out a commiſſiong 
ſoch may come in and join; per Holt Ch. J. 12 Mod, 159, Hull, 9 W. 3. Meggot v. Mills, | 


(F) con- 


Treditor and Bankrupt. 


(F) Commiſſion. What Creditors may obtain 


it, and how, and when. 


1. I a man quits his trade, and after becomes indebted to J. S. 

| In this caſe J. S, cannot ſue a commiſſion of bankruptcy 
for ſuch debt contracted after, though if the old creditors ſue a 
commiſſion, this new creditor ſhall be admitted to have his ſhare 
of the bankrupt's eſtate, Per Holt Ch. J. Ld. Raym. Rep. 287. 
Hill. g W. 3. in caſe of Meggot v. Mills. 

2. if A. being a trader, becomes indebted to B. in 100l. and 
then he quits his trade, and after wards becomes indebted to B. in 
100/. more; A. afterwards pays to B. 100l. without ſaying upon | 66 ] 
what account. Holt Ch. J. ſaid, that fince ſo much in quantity 
is paid to B as was due to him from A. when A. was capable of 
being a bankrupt, it would be too rigorous to admit B. to ſue a 
commitſſion of bankruptcy for the old debt of 100l. But to this 
point he ſaid, he would not give an abſolute opinion; and none of 
the other judges contradicted it. Ld. Raym. Rep. 287. Hill. g 
W. 3. B. R. in the caſe of Meggot v. Mills. 

3. It was ſaid by Holt, and not denied by the court, that if a 14, Raym. 
man contracts debts while he is a dealer, and after leaves off his Rep. 287. 
trade, and then commits an act of bankruptcy ; there none of his 5 C. & S. F. 
creditors becoming ſo, fince the leaving off of his trade, can ſue 
out a commiſſion of bankruptcy; but if thoſe, who were his cre- 
ditors before his leaving off his trade, ſue out ſuch a commiſſion, 
the other creditors may come in and join. 12 Mod. 159. Hill. 
9 W. 3. Meggott v. Mills, & al. 

4. B. gave A. tiuo notes, the one for gol. and the other for 531. 
payabl. at different times. Aﬀterwards B. before the day , pay- 
ment 4 the jecond note, ſued out a commiſſion of bankruptcy; but 
Ld. C. Harcourt ſuperſeded the commiſion; but the court de- 
nied to aſſign the bond, the eommiſſion not appearing to be taken 
out maliciouſly or fraudulently, which are the 2 of the act. 
Wms's Rep. 260. Trin. 1714. Ex parte Mackerneſs. 

5. Indorſee of notes of one, who afterwards becomes bankrupt, 4d his 

. ö * lordſhi 
purchaſed in at an under value, as at 108. in the pound, petitioned big Hf 
for a commiſſion againſt the drawer And Ld. C. Macclesfield hugh they 
held, that he was plainly a creditor, juſt as if the drawees had paid bad deen 
the bankrupt an under rate for them, Wms's Rep. 782. Hill. 2 
1721. Ex parte Lee. s Aideration, 

yet they are 
now his debts, and the legal right veſted in the indorſee; but otherwiſe in caſe of a bond aſſigned, 
for as much us ſuch aflignee, not being a legal! creditor, could not have taken out ſuch a commiſ- 
fon; and had the indorſement becu made * the bankruptcy. it might be a queſtion, whether he 


would be iutuled to a commit n, as not b: ng. c:editor for 1001, or capable of taking out a 
commiſſion at the time of che party's becomin,, benkrupt. Ibid, 


6. 5 Ges. 2. cap. 30. S. 22. Enacts, that it ſhall be lawful for 
per/ons taking bills, notes, or other ſecurity for money payable at a 
future day, to petition for a commiſſion, or join in petitioning. 4 
| 7. C. 
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7. F. 23. No commiſſion of bank: uptcy ſhall be awarded, unleſs 
the ſingle debt of the creditor, or of more per ſors be.ng partners, 
petitioning for the ſame, amounts to 10cl. or unte the debt of two 
creditors petitianing amounts to 150l. or unless the debt of more 
creditors petitioning amount to 2001. And the credityrs petition- 
ing ſhall, before the ſame be granted, make atiidavit, or ſolemn 
afhrmation, before oe of the maſlers of chancery, of the truth of 
their debts, and give bond te the lord chancel i, in the fenalty if 
200l. ts be conaiiioned for proving their debts, as wel. before the 
commiſſioners, as upon a trial at .aw, in caſe the due iſ'ting 151th 
of the ſme ſhall be conteſted, and allo for proving tue p-rty a bank- 
rupt, and to proceed on juch cmmiſe n as berein is ment!99cd. 

8. S. 25. The creattors who ſhail petttron fir a commigiou of 
banirutt, fhall be oblig d at their wn Coſts to proſe ute the ſame, 
until affign-es ſhall be cheſen; and the comm ſfjtzners mhd., at the 
meeting appointed /or the choice of aſſignees, ajcerrain juch coſts, 
and by writing fhail order the agnes to reine juch petitioning 
creditors cut of the ri «ffeft: of the bankrupt that ſhall be goiten 
and every creditar ſhail be at liverty to prove his debt withiut jay- 
ing contribution. 

9. The defendant V. being indebted to the plaintiff in 1730, 
afterwards committe l an act of laniruptcy; upon which the plain— 
tiff being the peticioning editer tcok out @ commiſſion of bauk- 
ruptcy againſt the defendant, in order ts ov-r-reach and make void 
as many of his conweyances and ſettlements, Sc. as pelſille, the cre= 
diters on a bill filed endeavoured to prove him a bankrupt, as far 
backward as they could; and did a&rally prove, to the ſatisfaction 
of the court, that he commit ed an «& of bankruptcy in the year 

726. Then it became a queition, whether the commiſſion of 
ba kruptcy, and all that was done under it, was not wrong, in 
regard that the debt of the petitioning creditor on which it was 
grounded, was contracted ſubſequent in time to the firſt act of 
bankruptcy? After this matter had been argued, and time taken to 
conſider of it; the Lord Chancellor diſmiſſed the plaintiff's b:/I 
without prejudice, Note, this decree was reverſed in the 9 
of Lords, by the opinion of all the judges, February the 17th, 
1737. Caſes in Canc. in Lord Talbot's Time 243, 244. Mich. 
1734. De Gols v. Ward, 

10. Per Ld. Chancellor, where debt is due to wife as admi- 


niſtratrix, the huſband alone cannot take oath of this as a debt 


due to himſelf, in order for a commiſſion of bankruptcy. Com- 
miſſion ſuperſeded, and reſtitution awarded, Mſſ. Rep. Mich, 
1734. Ex parte Staples, 


(G) Commiſſion ſuperſeded or abated. 


1. Jac. 1. cap. 15. S. 17. Io after any commiſſion of bankrupts 
fued forth, and dealt in by the com- 

miſſioners, the offender happens to die, before the commiſſioners ſhall 
diſtribute 


E 
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diſtrihute the goods, or any f them; the commiſſimers ſhall in that 
caſe proceed in execution, upon the commiſſi;n for ihe offenders goods, 
lands, as they might have done if the party were living. 

2. If there be once a'p*tition in writing, my Lord Chancellor 
may graut and repea! commithons toties quoties, and need not a new 
petition for a new commidion, but may ſuperſæde the old com- 
million, citaer tor the mitcarriaze of the commiltoners, or in Caſe 
of death, or for any other reaſon, and may grant a new commiſſion; 
and the granting a new conmilion is a ſuperſedeas to the old one; 
reſolved. Freem. Rep. 270, 271. Paſch. 1680. C. B. Hin- 
ton's cale, 

3. If a commi on of bankruptcy be ſued out againſt one A. and 
the commiſſioners do, purſuant thereto, declare him to be a bankrupt, 
and then he dies, and then the king dies, and then a commiſſion is 
renewed againſt him, whereupon the commithoners met and 
aſſigned his eftate to one David Robinſon and Charles Challis 
(being two of the credicors;) held per Juſtice Powell, Judge of 
Aſſize, at Somerſet aſſizes in the ſummer, 5 Ann. that the com- 
miſſioners might proceed after the death of the bankrupt. Ar- 
thur's caſe, 

4. if a creditor by bond, before the day of payment ſues out 4 
commiſſion of bankruptcy againſt the obiigor, it is irregular, and is 
ſuch irregularity, for which tne commiſſion ought to be ſuperſeded 
for though it be debitum in præſenti, yet as it cannot be ſo much 
as put in ſuit, or an action commenced upon it, much leſs can 
there be a commiſſion of bankruptcy taken out upon it, by which 
all the real and perſonal eſtate of the bankrupt is (as it were) 
ſeiſed in execution. Wms's Rep. 610. Hill. 1719. by Ld. C. 
Parker. Ex parte James. 

5. A commiſion was taken out and not ſat on till three months 
after, Ld. Chancellor faid it plainly ſhews it was done to protect 
the eſtate; the commiſſion ſhall be ſuper/eded for example-jake, 
that ſuch things ſhould not be practiced, S-lect Caſes in Canc. in 
Ld. King's time. 46. Trin. 11 Geo. Comb's caſe. 

6. A. ſued out a commiſſion of bankruptcy againſt B. and #ept 
it for 6 months, without doing any thing upon it, and afterwards 
executed it, Ld. C. King on a petition ſuperſeded it for this 
very reaſon; and it being urged, that the expence of another com- 
miiſion would be a freth charge upon the bank rupt eſtate, his 
lordſhip replied, he would take care that the former commiſſion 
ſhould not be at the charge of the bankrupt eſtate, 2 Wms's 
Rep. 545. Trin. 1729. Ex parte Puleſton, 

7. A. being aſſignee under a commiſfion of bankruptcy, dying 
indebted by bond, Cc. the creditors of the bankrupt pet tioned that 
the adminiſtrator of the aſſignee might account fore the come 
rifſioners, ſuggeſting that tne adininutrator had conteſſæd, that the 
believed her inteſtate, the aſſignee, kept the bankrupt's money in a 
ſeparate bag, with a note in it, thewing it to be ſuch. But the 
adminiſtrator denying this upon oath, ard that he did not believe 
the fact to be fo, and likewiſe ſwearing that teſtator died indebted 
by ſpecialty ſeveral 1090 pounds beyond all his atters 3; whereunon 
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Ld. C. King ordered the petition of the new aflignees to be 
diſmiſſed, and directed them to bring their bill. 2 Wms's Rep. 
546. Trin. 1729. Ex parte Markland. 

8. 5 Geo. 2. cap. 30. S. 23. If debts ſworn to (and by reaſon 
wheresf a commiſſion is awarded) ſhall not be really due, or, if 
after ſuch commiſſion taken out, it cannot be proved that the party 
was a bankrupt, then the Lord Chancellor ſhall, upon petition of the 
party grieved, order ſatisfaction to be made for the damages ſuſ- 
tained ; and, in caſe there be occaſion, aſſign ſuch bond to the party, 
who may ſue for the ſame in his own name. 

9. S. 24. 8 fraudulently obtained to be ſuperſeded, 
and another granted. | 

10. S. 45. No commiſſion of bankrupt ſhall abate by the demiſe of 
his majeſty, his heirs or ſucceſſors, but ſhall continue in force; and 
V it ſhall be neceſſary to renew any commiſſion by reaſon of the 

eath of the commiſſioner, or any other cauſe, ſuch commiſſion ſhalt 
be renewed, and but half the fees uſually paid, ſhall be paid for 
ſuch renewed commiſſion. * 

11. A commiſſim of bankruptcy iſſues againſt H. at 11 of the 
clock in the morning ; at 3 in the afternoon the commiſſioners declare 
bim a bankrupt, and execute an aſſignment at 6, and then have 
notice that he died at 10 o'clock that day, this is a dealing within 
the act of parliament, and the proceedings ſhall ſtand. Ld, Chan- 
cellor ſaid, he Knew no particular act as diſtin from another 
which can be called a dealing. It has been faid, that the declaring 
him a bankrupt was the a meant, but that declaration of the 
commiffioners being only diſcretionary and for caution, and not 
at all binding to any body, it is not probable that the act ſhould' 
intend that only a dealing, which it has not any where given the 
commiſſioners power to do ; whatever 1s done in purſuance of the 
commiſſion is a dealing in it, if never ſo minute; and the rather 
for theſe being Donne, laws, are to be beneficially conſtrued in 
favour of the creditors, I cannot therefore put a narrow con- 
ſtrained conſtruction upon the words dealt in, in order to over- 
throw this commiſſion, and all the juſt right of the creditors claim- 
ing under it, Cafes in Equ. in Ld. Talbot's time, 184. Hill. 1735. 
Warrington y, Morton. 


[ 69 ] (H) Who are Creditors; and How, and When, ta 


prove their Debts. 
I. O And B. were ſureties for one C. for the payment of 


money, and had counter- bonds to ſave them harmleſs 

the money was not paid at the day, and the ſureties paid it; and 

afterwards C. became benkrupt, and whether they were creditors 

within the ſtatute, was the queſtion. And it was reſolved, that 

they Were. Cro. J. 127. Trin. 4 Jac. B. R. Oſborn & a v. 
Churchman. | 

2. A 
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a. A creditor offered proof of his debt, which the commiſſioners 
diſallowed ; whereupon application was made to the court, who at 
firſt declined to meddle with it, but at length conſented ta hear the 
proof. Chan. Cates. 275. Paſch. 28. Car. 2. Anon. 

3. A. lent money to a bankrupt, after a commiſſion of bankruptcy 
ſued out againſt him, Trevor and Hutchins, lords commiſſioners, 
held, that he could not come in as a creditor, but was excluded, 
But Lord Rawlinſon doubted, and took it to be a new point, not 
yet ſettled, and that there were no words in the act to exclude 
him. But Ld. Trevor and Hutchins held, that when the com- 
miſſion was ſued out, he was bound to take notice. 2 Vern. 157. 
161. Trin. 1690, Hitcncox v. Sedgewick. 

4. If there be an a# of bankruptcy committed, and a creditor 
obtains a judgment ſub/equent to it, then a commiſſion is taken 
out; now the judgment is thereby avoided, At Niſi Prius coram 
Holt. 12 Mod. 446. Paſch. 13 W. 3. B. R. Anon. 

5. A. lends money to B. and C. on their bond; B. becomes bank= 
rupt. The commiſſioners aſſign the eſtate in truſt for the cre= 
ditors. A. ſues the bond againſt C. and gets judgment, and takes 
him in execution by a Ca. fa. and thereupon C. paid A. 241. but 
being old and poor, A. conſented to diſcharge him out of cuſtody. 
Id. C. Harcourt decreed A. to come in as a creditor for a moiety 
of what remained due on the bond; for the execution being ſub- 
ſequent to the aſſignment of the bankrupt eſtate, ſhall not (at leaſt 
in equity) diſcharge A's cemand out of the bankrupt eſtate. 
But becauſe each, in equity, was liable but to half the debt, and C. 
was not the original debtor for the whole, A. ſhall have relief only 
for a moiety of his remaining debt againſt the aſſignees; but had 
the bankrupt been the original debtor, and had borrowed all the 
money, then A. ſhould come in before the aſſignees, as a creditor, 
= all his debt, Wms's Rep. 237. Trin. 1713. Ex parte 

mith. | 

6. If a man trade with a bankrupt between the act of bankruptcy 
and the commiſſim ſued out, whether by delivery of goods, or 
payment of money, without notice of the a? of bankruptcy, the 
bankrupt keeping open trade, ſuch perſon ſhall come in as a creditor 
for ſuch goods or money, Trin. 1716. Croſly's caſe, 

7. On a petition to Ld, Chancellor Parker, praying to be 
admitted a creditor on a note, payable at a future day, given for 
goods fold and delivered, the commiſſioners having 2 to admit 
him as ſuch, in regard the bankruptcy was between the date of the 
note, and time of payment, Objection, that there was a difference 
between a bond and a note, for a note did not import any debt 
till the day of payment came. 

But per Ld, Chancellor, this comes improperly before me for 
my determination, on a petition, I having nothing to do in ſuch 
caſes, but to * direct and ſee that the commiſſioners do their duty, 
and cannot order them to admit any one creditor ; but I may 
Slay ſo much money in their hands as will anſiber the proportion of the 
debt, in caſe it ſhould be allowed of, and a bill may be brought for, 
that purpoſe, in order to determine if the caſe be of great conſe- 

quence. 
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By 7 Geo. 
cap. 31. 2 
credior in 
fuch caſe is 
to be ad- 
mitted, 
upon a diſ- 
count or re- 
bate; but 
na ſuch cre- 
ditor is to 
join in a pe- 
tition for a 
commiſu- 
on. — Mich. 


Vac. 1726. 
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ed by p*ti- quence. For by this means a trader may diſappoint which of his 
ane as Creditors he pleaſeth, and poſtpone them, by giving of ſome notes 
a creditor Payable at a future day, and then becoming a bankrupt. I do 
ns tale of incline to relieve ſuch creditors, eſpecially where the note is given 
their goods . 5 . . . . 
ata fone Ver £9245 ſold, and thele notes are a fort of ſpecialty. Objection, 
dev; butre- that he might plead certificate and diſcharge at law, if an 
_ deing action were brought upon ſuch a note. But per Cur. that is not 
Annen ds fo becauſe the cauſe ſays, cauſa actionis accrued before the bank- 
ad, and pe- ruptcy, which cannot be in this caſe till the money is payable ; 
_— t and why may not ſuch a note for a precedent debt be ſaid debitum in 
* preſentt & ſalvendum in future? As to the honeſty of the note, 
prejudice to that may be enquired into, and will be no objection, becauſe the 
therr ſerk- honeſty of a judgment bond, &c. are liable to the ſame enquiry. 
ebe le And though this note were given to one S. who is now abroad, 
N B. The yet it being now afligned to another, there is no occaſion or 
Eaſt India necetlity for an inquiry on what terms it was given him, and to 
any . . . . . . . 
jc. Call him to be examined to it, becauſe prima facie it carries the 
infited on face of truth. It is uſual not to grant a commifion on the petition 
feveralal- gf creditors on ſuch notes, till the day of payment comes. Trin. 6. 
lowances, as 8 » , {; | 
interet, Geo. Canc. Burdock's caſe, | 
warchouſe- 
room, &c, but not allowed; for even in a caſe of a bond no conſideration ſhall be had, or 
allowance made ior intercit after the time of the bankruptcy. | 


8. A creditor on a bond with condition to pay money at a future 
day, ſubſequent to an act gf bankruptcy, could not before 7 Geo. 1. 
Cap. 31. be admitted to prove ſuch debt, or to have any dividend 
before ſuch ſecurity became payable : and that act recites it to 
have been a queſtion, for remedy whereof that act was made; and 
ſo was the opinion of all the judges. 2 Ld. Raym. Rep. 1549. 
Mich. 2 Geo. 2 B. R. in cafe of Tully v. Jr aer 
9. 5 Go. 2. cap. 30. S. 26. At _ meeting as fhall be ap- 
pointed, the commuſſuoners ſhall admit the proof of any creditors debt, 
that ſhall live remote from the place of ſuch meeting, by affidavit, or 
ſolemn. affirmation, and permit any perſon duly authorized by letter of 
attorney (oath or affirmation being made of the execution thereof, 
either by an affidavit ſworn, or affirmation made, before a maſter in 
Chancery, ordinary or extraordinary, or before the commiſſioners viva 
voce; and in caſe of creditors reſiding in foreign parts, ſuch aſfidavits 
or affirmations to be made before a magiſtrate, where the party ſhall be 
refiding, and fhall, together with ſuch creditar's letters of attorney, 
be atteſted ty a notary publick) to vote in the choice of aſſignees in 
the place of ſuch creditor, | 


(J) Contingent and future Debts. 


I. IN an action of debt upon a bond dated before the aft of bank- 
ruptcy committed by the defendant, it appeared the money in 

the condition was nat payable till after the att of bankruptcy ; the 
defendant inlilted he ought to be diſcharged upon common _ 
Y 


— 


ments, as if they were payable preſently, and ſhall have a dividend in 
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by virtue of the ſtatutes about bankrupts, but it was ruled he 
ſhould be held to ſpecial x bail, 2 Ld. Raym. Rep. 1548, cites 
Paſch. 12 Ann. as the caſe of Golding v. Golding. 
2. 7 Geo. 1. cap. 31. S. 1. Enacts, that every perſon who ſhall A trader 


give credit or ſecurities payable at future 2 to perſons wha comratted 


are, or ſhall become bankrupts, upon good conſideration bona fide, = oy 


for money or other thing not due before the time of ſuch perſons be- Company, 

coming bankrupts, ſhall be admitted to prove their ſecurities or agree- 23 of 
SI ales 

0 - p tor the b 

proportion to the other creditors, diſcounting 5 per cent. per ann. chaſe of a 


from the actual payment to the time ſuch money world have become due. parcel of 
3. And by S. 2. the bankrupt fhall be diſcharged from ſuch B India 


* ; - R gerd to be 
ſecurities, as if ſuch money had been due before the time of his be- paid for at 
coming bantrupt, a fulure 

day, and be- 

fore the day of payment he became bankrupt. IL.d. Ch. King held this cafe not within tne ſtatute, 
becauſe the goods were net delivered, nor the contract ſigned by the par:y. £ Wms's Rep. 396. 
Mich. 1726. Ex parte of the Eaſt India Company, n 

Aud at this day, if a 3% or note be given by a trader n A contigency, and before it happens 
the trader becomes a bankrupt, and then the contigency happens, this is not within the act, neither 
ſhall the debt ariſing after the bankruptcy be ſatisfied under the commiſſion; per Ld. C. King. 
Mich. 1726, 2 Wms's Rep. 397. in caſe of the Eaſt India Company. ; 

Obligor in a Sf end became bankrupt before the return of the ſhip, and the ip did not 
return before the diſtribution made; Ld. C. King held, that the obligee ſhould not have benefit of 
the diſtribution upon the commiſſion, 2 Wms's Rep. 499. Mich. 1728. Ex patte Caſwell, ex 
parte Cazalet, ex parte Batemani,——Sce pl. 8 & g. 


4. Upon a treaty of marriage between the plaintiff's nephew and 
the defendant's daughter, a ſettlement was agreed upon, and articles 
entered into between plaintiff and defendant, and alſo before the 
marriage, the plaintiff by a ſeparate writing, reciting, that a mar- 
rigge was intended, and in conſideration thereof, the plaintiff pro- 
miſed and agreed to pay the defendant gol. a year by quarterly pay- 
ments, during the plaintiff*s life ; but if the intended huſband and 
wife, or either of them ſhould die during the defendant's life, then the 
annuity to ceaſe, This agreement was ſigned and ſealed by the 
plaintiff; the marriage was had, and ſettlement made according to 
the articles. The plaintiff ſoon after became a bankrupt, and in all 
things conformed to the acts relating to bankrupts, and had a cer- 
tificate confirmed; the defendant did not come in under the com- 
miſſion, but afterwards for two years and half”s annuity, accrued 
fince his bankruptcy, brought action 5 covenant ; it was tried per 
Ch. J. King. The now plaintiff pleaded the bankruptcy and 
certificate, and it was ſtrongly inſiſted, that it was within the 
ſtatute of 7th of the preſent king, whereby perſons intituled to 
notes payable at future days, ſhould come in under the ſtatute, 
and a value ſet on the debt, with rebate of intereſt, but Ch. ]. 
was of opinion this agreement was not within the ſtatute. - The 
rather, becauſe of the impoſſibility of ſetting a value on this 
annuity, being on three contingencies, and verdict for the now 
defendant, but upon the now plaintiff's importunity, the point was 
Teferred to be argued in the court of C. B. which was done 
accordingly, and all the judges were of the fame opinion, Plaintiff 
brought a bill for injunction, 
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1ſt. On ſuggeſtion that this agreement was a fraud being 
private and nat in the articles. 

2dly, For that the verdict was againſt conſcience, for that the 
now defendant ought to have come in under the ſtatute, being within 
the late at; but on motion for continuing the injunction the 
Maſter of the Rolls ſaid, had it been res integra he knew not what 
he might have done, but now the point wes determined at law, 
ſo difallowed the cauſe, for that there was no fraud. MS. Rep. 
Trin. 9 Geo. 1723. Fletcher v. Bathurſt, 

5. A contingent creditzr, as where obligor in a bortomree- bond 
becomes a bankrupt, ſhall not be barred by the allowance of the 
bankrupt's certificate, the right of action not being then accrued, 
2 Wrms's Rep. 499, pl. 159. Mich. 1728, per Ld. C. King. 
Ex parte Caſwell. 

6. If J. S. gives a hend to certain perſons conditioned jor pay- 
ment of ſo much in caſe he ſhall marry ſuch a weman, and that ſbe 
hall ſurvive him, but in truſt for the ſaid womag: her executors, &c. 
and afterwards J. S. marries her, and becomes bankrupt, and has 


+ «theftat. his certificate of diſcharge and dies, living his faid wife. The 


Geo. 1. 


* 9. 37 CX 


1 
Lois I 39 


court held, that this was not barred; for that it was not within 
the 7 Geo. 1. cap. 31. it being uncertain whether this bond ſhould 


dieduors ever become payable or not, by reaſon of its depending en two con- 


- 2 future 
certain 


tingencies, which had not both happened at the time of the act of 


not to bankruptcy committed, and ſo was impoſſible to make abatement 
er * con- of 5l. per cent, as the act directs, 2 Ld. Raym. Rep. 1546. 
dete. Mich. 2 Geo. 2. B. R. Tully v. Sparks. 


6315 AS 


. . + caſe is, 


- 14 that it ſeemed clear he could not be prejudiced for not coming in; for if he had eome in it 
d have done him no ſervice ; and judgment for the plaintiff niſi, and ſays, that this matter 
© -:D on again the next term, and the court was of the ſame opinion. 


7. Edward Cork on Marriage, by articles in 1716, covenanted ts 
pay truſtees 4000l. in caſe he ſhould die leaving a fon and other 
children who ſhould arrive to 21 equally, &c. E. becomes a bank- 
rupt and has a ſon, and four other children all infants who prefer 
petition, praying that ſufficient part of the eſtate might be ſet apart 
in order to be divided, when, &c. Lord Chancellor: It is uncer- 
tain whether ever any thing will become due, and before 7 Geo. 1. 
cap. 31. it was a queſtion whether bonds or promiſſory notes 
payable at a future day, though certain in all events, could be let in, 
and the difference now in ſuch caſes is to be adjuſted by rebate 
of intereſt, but here how is it poſſible to adjuſt the difference upon 
a contigency which may never happen? He allows the caſe upon 
bottomree-bonds, where contingency had happened before a diſtri- 
bution actually made. Obj. that᷑ this demand will be diſcharged 
by certificate £ ſtatute 5 Geo. 2, Cap. But per Ld. Chancellor, 
that clauſe only relates to inrolling proceedings, and this is not a 
debt due or ariſing at the time of the bankruptcy. Petition diſmiſt. 
MS. Rep. Trin. 1734. Ex parte Jefferies. | 

8. Statute 19 Geo. 2. enacts, that from and after the 29th day f 
October, the obligee in any bottomree-bond, or reſpondentia bond, 
and the aſſured in any policy of inſurance made ard entered into 
#01 
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„pon a good and valuable conſideration bona fide, ſhall be admitted to 
claim ; and after the loſs or contingency had happened, to prove his, 
her, or their debt and demands, in reſpect of ſuch bond or policy of 
inſurance, in like manner as F the loſs or contingency had happened 
before the time of 1ſſuing of the commiſſion of bankruptcy againſt ſuch 
obligor or inſurer ; and ſhall be intitled unto, and ſhall have and 
receive a proportionable part, Mare, and dividend of ſuch bankrupt's 
eftate, in proportion to the other creditors of ſuch bankrupt, in like 
manner as if ſuch loſs or contingency had happened before ſuch 
commithon iſſued. | 

g. Aud that alland every perſon or perſons againſt whom, from and 
after the ſuid 29th day of October, any commiſſion of bankruptcy ſhall be 
awarded, fhall be diſcharged of, and from the debt or debts owing by 
him, her, or them, on every bottomree or reſpondentia bond, and 
ſhall have the benefit of the ſeveral ſtatutes now in force against 
bankrupts, in like manner to all intents and purpoſes, as if ſuch loſs 
or contigency had happened, and the money due in reſpect thereof, 
had become payable beftre the time of the iſſuing ſuch commiſſion. 


(K) Who mult come in as Creditor, 


I. A SELLS land to B. who afterwards becomes a bankrupt, 
part of the purchaſe money not being paid; A. ſhall not 
be bound to come in as creditor under the ſtatute, but the land ſhall 
land charged with the money unpaid, though no agreement for that 
purpoſe. Vern, 268. pl. 262. Mich. 1684. Chapman v. Tanner. 
2. A. makes a mortgage, and afterwards a commiſſion of bank- 
ruptcy is taken out againſt him, and commiſſioners make an aſſign- 
ment of his eſtate, and then B. lends 2000/, to the bankrupt on 
a ſecond mortgage, having no notice of the bankruptcy, and after- 
wards he gets in the firſt mortgage. This prior mortgage ſhall 
not protect the mortgage ſubſequent to the bankruptcy. 2 Vern, 
157. Trin. 1690, Hitchcox & al' v. Sedgwick & al'. 

3. Clothier become bankrupt, the queſtion was, whether his 
factor, having cloaths in his hands of the bankrupts, might there- 
out retain his debt, or muſt come in as a creditor under the ſtatute, 
and accept of a ſatisfaction in proportion with other creditors, 


and account for the cloaths he had in his hands. 2 Vern. 254. 
Hill. 1691, Woodford v. Swaine, 
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7 


A merchant 
remits goods 
to his tacs 
tor, and 
about a 
month after 
draws a 
bill, then 
the princis 


8 breaks, againſt whom a commiſſion of bankruptcy is awarded, and the goods in the factor's 
ands are ſeized, it has heen conceived the fattor muſt anſwer the bill notwithſlanding, and 
come in as a creditor for ſo much, as he was inforced by reaſon of his acceptance, to pay. 


Molloy, 465. S. 8. 


4. A. by articles was to build certain 2 B. furniſhes him 
with materials, and takes an aſſignment of the articles for his ſecu- 
rity, but before the Tenne A. was a bankrupt. | 

Ld. Chancellor, B. has a ſþecia! equity, inaſmuch as, by what 
he advanced, A. was enabled to perform his agreement to the 


common benefit of the creditors, and therefore B. /hall have all his 
G 2 | money 
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mmey he advanced after be had a 2 intereft in the articles, 
but as to what he gave credit for before, he truſted as another 
ereditor. 
And Ld. Chancellor put the caſe of A. in building a ſhip, he 
becomes bankrupt, and after B. furniſhes materials te finiſh it. 
B. ſhail have all his money, and not come in average with the 
other creditors, MS, Rep. Paſch. 1715. on a rehearing. Lang- 
ton v. Hall. 
But thonhlb 5+ A. ſeiſed in fee, borrowed money of J. S. on a judgment, and 
J. S. could then articled for ſale of the lands to B. and afterwards became bank- 
not come, Tupt. The queſtion was upon ſtat, 21 Jac. I. cap. 19. S. 9. the 
1 judgment not being executed before the bankruptcy, 6591. part of 
eftate for the purchaſe money remained unpaid. It was decreed at the Rolls 


2 daa that the aſſignees convey the pre niſſes to B. as A. had articled 
15 propor- 
tion with J 
the other benefit of the creditors 3 and J. S. to come in for a proportion 
Sen only with the reſt of them, Wms's Rep, 737. Mich. 1721. 
Nfiſted, Olrlebar v. Fletcher and D. of Kent. 


that he 

would be at liferty te extend bit judgment againſt the purchaſor who bought the land prior to the 
bankiuptcy, whica {cemed to be admitted; but that B. could not be deemed a purchsſor t:!l 
be Had paid ihe remainder of the money, which, when paid, muſt go to the creditors, and that 
he wzs not compelliblc to pay it, unleſs upon his having a good tule made him by the affignees, 
who had the legal eſtate of the premiſcs aſſigned to them by the commiſſioners, and io decreed as 
above, Ibid. 739. 


B's hands ; B. paid P. 1000l. and P. inſtead of a receipt gave B. 
A promiſ/ury note; B. aſſigned the note to H. and afterwards B. 
became a bankrupt, H. ſued the note, and P. not being able to 
: prove on the trial, that B. was bankrupt at the time of the aſſign- 
+ ment, H. recovered. P. brought a bill for an injunction, and 
for a diſcovery, whether the aſſignment was not made after the 
* time it bore date, It was inſiſted that though this was a pro- 
miſſory note it ſhould be conſidered only as a receipt, he having 
at that time money in his hands, and could not be imagined he 
intended to be liable an the note at the fame time that ſo much 
money was due to him; and if fo, the 1000l, ſhould be taken 
as ſo much money paid and deducted out of the 3oool. fo ſhould 
come in for his diſtributive ſhare of 2000l. of the bankrupt's 
eſtate, and not be a creditor for 3090l. and pay the 1000]. note; 
no proof was made of bankruptcy at the time of the aſſignment, 
only that he could not pay it, but never kept out of the way. 
: Ld. Chancellor, that does not amount to an act of bankruptcy; 
and if people are fo careleſs to give notes inſtead of receipts, it is 
more fit they ſhould ſuffer than innocent people who know nothing 
of their tranſactions; bill diſmiſſed. Select Caſes in Chanc. in 
ILA. King's time. 42, 43. Trin. 11 Geo. 1. Pakenham v. Bland 
and Hoſkins. | 
7. On a diftreſs for rent, goods were ſold and 77/. 3s. remained 
in the conſtable's hands, who became a bankrupt, The tenant dies, 
and his executor prays to be paid this monty by aſſignees in preference 
i cther creditars. 8 - 


5 | Obi. 


% 
[ 74 l 6. P. had a current account with B. a banker, and had 3oool. in 


to do, and thereupon B. to pay the aſſignees the 650l. for the 
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Obj. this comes to the hands of the conſtable by due courſe of 
law, and cited Mar. 9. 1721. Ld. Macclesficld ex parte Peirſon, 
where was cited Wright v. Dixon, Mich. 6 Geo. 1. C. B. 
Goods taken in execution by W ilcox barhiff of Weſtminſter and he 
died; judgment and execution ſet aſide, and ruled by B. R. that the 
widow and executrix of W. ſhould refund the money thiughb ſhe 
all-dged jhe had not aſſets to pay ſpecialities, 

But per Ld. Chancellor both the cafes cited are againft execu- 
tors, and though the law makes a difference between one creditor 
aud another; yet in cafe of bankruptcy all creditors are upon an 
equal foot, if any thing remained in ſpecie, it might be otherwiſe, 
but here the money is embezelled by the — . ſo ordered 
the petitioner to come in as a creditor with the reſt, MS. Rep. 
Mich. Vac. 1733. Ex parte Dobſon. 

8. An attorney had been employed by one who became bankrupt ; 
Aſſignees petition to have up papers, and that the attorney might 
come in for his demands pari paſſu with other creditors. | 

Ld. Chancellor, tIfe attorney hath a lien upon the papers in the 
ſame manner again/? afſignees as again/t the bankrupt, and though 
it doth not ariſe by any expreſs contract or agreement, yet it is as 
eftectual, being an implied contract by law ; but as to papers re- 
ceiued after the bankruptcy they cannot be retained, and therefore if 
the aſſignees deſire it let the bill be taxed, and upon payment, 
papers delivered up ; and although the attorney had come in and 
proved his debt, yet a creditor, who hath a ſecurity, may properly 
come in and prove his debt, becauſe poſſibly his ſecurity may 
prove deficient. MS, Rep. Mich. 1734. Ex parte Buſh. 

9. A. being collector of land- tax, and in arrear, becomes bankrupt. 
His goods are ſeized by warrant from commiſſioners of the land- 
tax; then an aſſignment is made, but it was before fale by the 
commitfioners of the land- tax. 

Per Cur. this is to be conſidered as a prerogative caſe, and the 
collector is an officer and debtor to the crown, and as in caſe of 
an extent, a ſeiſure before aſſignment is good and binds, ſo here. 
But in caſe of a common perſon it ſeems contra, and the aſſign- 
meat of commiſſioners of bankrupt would have been good. 

Objected, that the collector was not to be looked upon as an 
officer, or debtor of the crown, becauſe in caſe of failure the 
county is to make it good, fed non allocatur; for the duty is given 
to the king, and his falary, &c. ariſes from the duty, &. MS, 
Rep, Mich. 1734. B. R. Bracey v. Dawſon, 


(L) Creditors. At what time to come in. 


I. 1 Fac. 1. cap. AY Y creditor may come in within four months 
15. S. 4. after the commiſſion ſued forth, and until 
diſtribution be made, /o that he contributes to the charges of the 
commiſſion, and if the creditors come not within four months, the 
eommuſſioners may proceed to diſtribution, | 
G3 2. A 
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After dif. 2. A commiſſion of bankruptcy was taken out againſt T. F. 
tribun0n, the 17th of November 1676, but proſecuted only by R. the other 


and four : : L : 
wonths, it Creditors conſenting, that execution of the commiſſion be forborn a 


was admit- month, but R. did not conſent thereto, nor knew thereof, but R. 
ted, Ag. proſecuted and ſued M. who had poſſeſſed the eſtate by aſſign- 
that otner . . 

creditors ment of the bankrupt, It was inſiſted at the trial, that F. (the 
could vt ſuppoſed bankrupt) was not ſo. R. had a verdict, and the four 
come 17 months were out; three weeks after, ſhe petitions to be admitted 
difturo rbe » ty R : : 

frſt diftri- into the diſtribution, and now would contribute to the charges, 
bution, but the ſuſpenſion of executing the commiſſion having been ſo or- 
migzncome dered by the Chancellor; and now his lordſhip directed her to 
— lh of be admitted into contribution. Chan. Caſes 307. Paſch, 30 Car. 2. 


aich no in Canc. Ruſhworth v. Forth. 
diſtribution ä 
was made, 2 Chan, Caſes 153, 154. Mich, 35 Car. 2. Harding v. Marſh, 


(M) Of joint or ſeparate Commiſſions in reſpect 
Partners in Trade Bankrupts. And how to 
proceed therein, 


T. A JOINT commiſſion was taken out againſt two Jon 
traders bankrupts. The commiſſioners aſſign the real and 
perſonal eſtate of them, or either FA them. Afterwards the ſeparate 
creditors take out ſeparate commiſſions againſt them, and the ſeparate 
commiſſioners aſſign the ſeparate effetts and ęſtate to other aſſignees, 
Upon petition by the ſeparate aſſignees for liberty to ſue at law 
for the ſeparate eſtate, Ld. C. King thought the firſt aſſignment 
paſſed as well the ſeparate as joint eſtate, and that the ſecond 
aſſignees could do nothing at law, and ſo denied the petition, but 
would not hinder their joining in a bill for an account in equity. 
2 Wms's Rep. 500. Mich. 1728. Ex parte Cook. 
2. A petition came on before the Ld. Chancellor on the behalf 
of D. There was a ſeparate commiſſion taken out againſt one 
[ 76 ] P. only; and a petition by a creditor on the — eſtate. 
The order pronounced was, that the partnerſhip ęſtate ſhould be 
divided amongſt the partnerſhip creditors in the 7556 place; and if 
there ſhould be ary ſurplus of this eſtate due to the bankrupt, that 
the ſurplus, tegether with his ſeparate eſtate, ſhould be divided 
amongſi his ſeparate creditors ; that on the other hand, the ſeparate 
eftat: ſhould in the firſt place be divided amongſt the ſeparate cre- 
ditors; and if there thould be any ſurplus from that, that that 
ſurplus, together with the partnerſhip eftate, ſhould be divided among 
the partnerſhip creditors, Barnard. Rep. in B. R. 470. Arg. cites 
23 December 1728, the caſe of Mackenſon v. Parker. | 
3. If A. and B. joint traders, become bankrupts, and there are 
eint and ſeparate commiſſions taken out againſt them, and A. and 
B. before the bankruptcy, become jointly and ſeverally bound 15 
F. S.—?. S. may _— under which commiſiion he will come, but 
ſhall not come under bath, 3 Wms's Rep. 405. Hill, 1735. Ex 
Par de Rowlandſon, 
& Bui 
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4. But if two joint traders owe a partnerſhip debt, and one of 
the partners gives a bond as a collateral ſecurity for payment of 
this debt; here the joint debt may be ſued for by the partnerſhip 
creditor, who may likewiſe ſue the bond given by one of the 


traders. 3 Wins's Rep. 408. Hill. 1735. Ex parte Rowlandſon. 


(N) Commiſſioners. Who may be. And how 
to qualify themſelves. 


1. 33 HNSON was beth clerk and commiſsioner to a commiſſion 

of bankruptcy, by which means he had fees for both, and 
thereby four commiſſioners were always preſent, including the 
clerk, whereas three are ſufficient, On petition he was removed. 
Select Caſes in Canc. in Ld. King's time 46. Trin. 11 Geo, 
Wood's caſe, „ 

2. 5 Geo. 2. cap. 30. S. 43. The commiſsioners ſhall not be 
capable of acting until they reſpectiuely ſhall have taken an oath to 
the effect following, viz. I A. B. do ſwear, that I will faithfully, 
impartially, and honeſtly, according to the beſt of my *{kill and 
knowledge, execute the ſeveral powers and truſts repoſed in me 
as a commithoner in a commiſſion of bankrupt againſt 


and that witaout favour or aftection, prejudice or malice, 


So help me Gad. 

3. S. 44. Nich oath any two of the commiſs:oners are im- 
powered to adminiſter to each other, and they are required to keep 
a memorial thereof, ſigned by them among the proceedings on each 
commiſsiou. 


(O) Commiſſioners. Their Fees and Allowances, 


1. $5 Geo. 2. 
cup. 30. S. 42. the bankrupt any monies for expences in eat- 
ing and drinking, of the commiſsioners or of any other perſon, at the 
times of their meeting of the commiſsioners or creditors; and if any 
enmmiſsioner ſhall order ſuch expence to be made, or eat or drink at 
the charge of the creditors, or out of the eſtate of ſuch bankrupt, or 
receive above 20s. each commiſioner for each meeting, every ſuch 
commiſs:oner ſhall be diſabled to att in any commiſsion of bankrupts. 
2. S. 46. All bills of fees or diſburſements demanded by any 


ſolicitor employed under any commiſſion of bankrupts ſhall be ſettled by 


one of the maſters in Chancery, and the maſter who ſball ſettle ſuch 
bill, ſhall have for his care in ſettling the ſame, as alſo for his certifi- 
cate thereof, 295, x 

3. On a petition to the Ld. Chancellor in Feb. 1739, in the 
caſe of Edward Haliday a bankrupt, againſt ſeveral of the com- 
miſſioners for taking more than 20s. apiece at each meeting, and 
likewiſe ordering great ſums of money to be charged for their 


G 4 eating 


HERE ball not be paid out of the eſtate of 
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eating and drinking, his lordſhip declared them uncapable by vir. 
tue of this act to be any longer as commiſſioners in the execution 
of the {aid commiſſion, and that no further proceedings ought ta 
be had thereupon, and alſo that all further proceedings on the 

reſent commiſſion be abſolutely itayed, and that the petitioners 
be at liberty to apply to his lord!hip by petition, to have the ſaid 
commiſſion renewed, and directed to ſuch new commithoners to 
be named therein as he ſhall think fit, and for that purpoſe did 
order, that tne ſolicitor for the petitioners, and the ſolicitor for 
the aſſignees, do reſpectively leave with his ſecretary to the com- 
miſſioners of bankruptcy, the names of five perſons whom they 
ſhall propoſe for his lordſhip's conſideration, in order that proper 
perſons may be appointed commitlioners in ſuch renewed com- 
miſſion: and did alfo further order, that the preſent ailignees, 
under the ſaid commiſſion, be removed from being atignees of the 
faid bankrupt's eſtate and effects, and that the iuid bankrupt's 
creditors do proceed to a choice of new affignges in their room, 
and for that purpoſe, after the ſaid commithon ſhall be renewed, 
an advertiſement is to be publiſhed in the London Gazette, ap- 
pointing a meeting of the creditors of the ſaid bankrupt for choice 
of ſuch new aflignecs, and after ſuch choice ſhall be made, his 
lordſhip did order, that the ſurviving commiſſioners in the preſent 
commiſſion, or any three of them, and the ſaid aſſignees ſo hereby 
removed, do join with the major part of the commiſſioners to be 
named in the renewed comm:!Tion, in making an aſſignment of 
the ſaid bankrupt's eſtate and effects, to the new aſſignees fo to 
be choſen ; and did further order, that forthwith after the execu- 
tion of ſuch aſſignment, the ſaid old aſſignees do reſpective deliver 
over to the new aſſignees, all the effects of the ſaid bankrupt, 
remaining in ſpecie in the hands, cuſtody, or power of them, or 
any of them, upon oath, and alſo all books, papers, and writings in 
their reſpective hands, cuſtody, or power, relating to the ſaid 
bankrupt's eſtate or effects, upon oath, and that the ſaid old 
aſſignees do deliver poſſeſſion of the ſaid bankrupt's real eſtate to 
the new aſſignees, and did further order, that the ſaid old aſſignees 
petitioned againſt (naming them) do, out of their own pockets, 
pay to Mr. Skurry, ſolicitor for the petitioners in this matter, 
the coſts of the petitioners preſent application, and the coſts of 
renewing the ſaid commiſſion, to be taxed by Mr. Burroughs, 
one of the maſters of this court, in caſe the parties ſhall differ 


about the ſame, 


(P) Commiſſioners and Aſſignees Power as to 
diſcovering. 


1. 13 Eliz, cap. 7. S. 2. Gt ES power to the commiſſioners, or 


3 | the moſt part of them, to take by their 
diſcretions order with the body of the bankrupt by impriſonment. 
2. 8, 5, If any after ſuch aft committed, and complaint thereof 


Fade io the commiſſioners, or the major part of them, by any party 
/ | | 15 grieved, 
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rieved, ſuſpecbing any of the goods or debts of ſuch offender to be in 
= 2 of * A = any perſons 1 — to ſuch 
 effinder, do make relation thereof to the commiſſuners, they ſhall have 
power to call before them by ſuch proceſs or means, as they ſball think 
convenient, all ſuch perſons ſu ſuppoſed to have any ſuch goods or debts 
in their cuſtody, or ſuppoſed to be indebted to ſuch offender, and upon 
their appearance to examine them, as well by their oaths, as by ſuch 
means as the commiſſioners ſhall think meet, for the knowledge of all 
ſuch gaods und debts, 

3. 8.6. If ſuch perſons upon examination do nat diſclſe the whole 
truth e HY things as they ſhall be examined of, or deny to ſwear, 
then ſuc ys upon proof made before the commiſſioners by exami- 
nation, or etherwiſe, Mall forfeit double the value of all ſuch goods 
and debts by them concealed ; which farfeiture ſhall be levied by the 
commi ſioners of the lands, goods, and chattles, of ſuch perſon ſo de- 
nying to ſwear, or not diſcloſing the whole truth, in ſuch manner as 
is before appointed for the principal affenders, the ſame forfeitures 
to be diſtributed for ſatisfaction of the debts of the creditors in ſuch 
rate as before declared. | 

4. S. 7. Aud every perſon fraudulently claiming or detaining any 
debt, goods, or chattels of the bankrupts, which are not really due, or 
belonging ts him, hall forfeit double the value he fhall fo claim, or 
detain, to be levied and employed as aforeſaid. | 

5. 1 Fac. cap. 15. S. 6. The commiſſuners may call before them the 
bankrupt ; and if upon warning left in writing three times at the 
dwelling-place, where the bankrupt, his wife, or family, for the moſt 
part of his abode, did remain, within one year next before he be- 
came bankrupt, the ſaid bankrupt ſhall not appear before the com- 
miſſiners, it ſhall be lawful for the commiſſioners to appoint to pro- 
claim the ſaid party a bankrupt, at ſuch publick places where the 
commiſſuners ſhall think meet, warning him to appear before them 
upon the commiſſion, at ſome time appointed; and if upon hve procla- 
mations, the party — appears not before the commuſſuners, 
and yield his body; the commiſſioners may award a warrant, to ſuch 
perſons as they think meet, to apprehend the body of the offender, and 
ro bring him before the Ir whereſoever the party may be 
found, in place privileged or not, to be examined, 

6. S. 7. It hall be lawful for the commiſſioners to examine the 
ſaid offender upon interrogatories touching the lands, goods, debts, 
books of account and fuch other things as may tend to diſcloſe his 
e/tate, or ſecret grants, and eloigning of his lands, goods, money, and 
debts, as they ſhall think meet. 

7. 8. 10. F any perſons known or ſuſpected to detain any of the 
lands, hereditaments, goods, or debts of the bankrupt, or to be 
indebted to, or for the benefit of the bankrupt, ſhall, after lawful 
warning to the ſaid perſons given to come before the commiſſioners ta 
be examined, refuſe to come, or ſhall not come at the time appointed, 
having no lawful impediment, (ſuch as ſhall be allowed of by. the 
commiſſioners, and which ſhall be then made known to the commuſſuners ) 
or having knowledge of any other meeting of the commiſſioners ſhall not 


appear before them at ſuch time as they may, or being come — 
g * refuſe 
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refuſe to be 2 and make anſwer to ſuch in 7 
b won terrogatories as ſhall 
" ne ; it ſhall be lawful for the commiſſioners to commit 
* priſon as te them fhall be thought meet, all ſuch perſons as 
_ 7 l be ſworn and make anſwer, and also to direct their war- 
ki - 0. ſuc oy #7 as to them ſball be thought meet, to apprehend 
: c 72 f / all refuſe to appear, and to bring them before the 
. on lp 2 —_— and upon their refufal to come, or to be 
77 
3 ” 8 I the ſaid jos 22 ſubmit himſelf 

| 0, y them examined accordi 
1 1 ou 4 yen * * according to the ſtatute 
* « . At a t 

have ſuch coſts as the — = co (hall < 2 po er. 
borne by the creditors. And if any per/: 3 
She in — . ny perfor, ther than the bankrupt, 

1 of ethers, or his own act, ſhall wilfully and cor- 
ruptly commit wilful perjury by His depo/iti 
1 perjury by Þis epofition to be taken before the 
lauf 3 "> the be ty fo offending, and all perſons that ſhall un- 
_ - ly and corruptly procure any ſuch uniaw I, wilful and cor- 
3 1 be indicted in any / the king's courts 
— HY fuer _ pains as are limited by the ſlatute con- 

, 12. cap. 9. | 
9. E. was found to be a bankrupt by 13 Eliz. ca 

d cap. 7. and was 
euere 3 fleet, the warrant to the warden of 8 Was, 
— : - ras $ priſon, to anſwer and to ſatisfy all ſuch matters 
: - e objetted againſt him. The queſtion now was, if the 
22 10ners op licenſe him to go at large to treat about his debts. 
— S = court, i * warrant had been, that the party ſhould have 
„ — en he could not be enlarged ; but the court 
oo ws 2 take ſecurity, leſt he ſhould withdraw himſelf; but 
— 3 2 a bankrupt, and, upon a habeas corpus 
av s Committed in execution without a capias utlagat” 
_ +x agg vpn cannot deal with him any more for to en- 

| ge _ 8 — 4 Jac. 2 3 caſe. 

. . 19. S. 6. The commiſsioners ſhall have power 1 
examine the wife of the bankrupt 75 = 
. 
anſwer * tori ill i fuc my refuſing "RT 

ogatortes, ſhall incur the ſame penalties as are provided 
1 againſt other perſons in the like caſes. | 
eb. 837. 1 N 
* W 8 1 NG. * corpus; the return was, that he was 
. J. S. J. M. F. T. (to whom, and others, a commiſsion 
Jeakill, / bankrupt was awarded) for refuſmg t 
S. C. and him, concerning the bankrupt” g to anſwer a queſtian put to 
> — c_ g the bankrupt's eſtate, &c. and ſo commiſſus fuit 
did not ap —_— — warrant to the officer, virtute commiſſionis pred” & 
thoſe that were taken - * ptionis ſeu detentionis, &c. Three exceptions 
—— ” 1e return, Iſt. For that there did not appear a 
him were a uf authority; for the commiſſion is ſaid to be granted to 
majority, . and others, and then they could not act — the reſt; 
. uo- 
2 200 * 3 5 not expreſs any quorum, &c. in the commilicn. 
ford and — 4; — os — cammiſſus in cuſtodia, it ought to be captus, for 
J e is the uſual form; for this is, as if the commitment were by 


it ill, and 
Albarged the officer that makes the return. Zdly, Hæc ęſti cauſa captionts 
3 ſeu 
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eu detentionis is uncertain; for it ought to be & detentionis. 
And upon the firſt and laſt exception, the priſoner was diſcharged 
by the court, but told him, that he muſt anſwer directly to ſuch 
queſtions as were put to him, in order to the diſcovery of the 
bankrupt's eſtate, or elſe he was liable to be committed. Vent. 
323. 324. Mich. 29 Car. 2. B. R. }'s caſe. ; 


30 


him, (the 
other juſti- 
ces being 
abſent) in 
regard he 
did not 
refuſe to 


ſwear, but 


had ſworn, 


that he had none of the bankrupt's eſtate in his hands, but * would not-anſwer whether any 
of the bankrupt's eſtate came to his hands before the commiſſion ſued out, &c. having received 


his own debt before, nor per Cur, is he compellable to ſwear ſo upon 1 Jac. cap. 15. 


12. A perſon once examined by commiſſioners of bankrupts, 
cannot be examined again without a new commiſſion. 2 Show. 
102. Paſch. 32 Car. 2. B. R. The King v. Ballet. 

13. The —— bought of P. jewels, plate, &c. for valuable 
conſideration paid; P. became a bankrupt, and a commiſſion was 
taken out againſt him, and the commſs:oners examined B. the de- 
fendant touchin the goods what they were, and the value of them, 
but on — that he did not anſwer, the commiſſioners com- 
mitted him; but on an habeas corpus in B. R. he was delivered. 
The anſwer before the commiſſioners being as to the time, &c. 
to his remembrance, and that he could not poſitively anſwer farther, 
and by conſent he was again to attend and be re-examined, which 


he did. And now the plaintiff's bill is to have the defendant's 


anſwer in chancery, where he pleaded, that he had no goods of 


P's, but ſuch as he really paid for before the commiſsion iſſued againſt 
P. and = he had no — 1 —— or —＋ 1 he 
was a bankrupt, but truly paid for what he bought, &c. It was 
\ objected, he ought to anſwer the time of bankruptiſm, elſe the 
ſtatute againſt bankrupts will be of little effect. E contra, it is 
no equity in ſuch caſe to make a man pay twice. Lord Chan- 
cellor ruled the plea good, ſaying it is an infallible rule, that a 
purchaſer for a valuable conſideration ſhall never, without notice, 


S. 10. 


diſcover any thing to hurt himſelf. But as to the point of bank 


ruptiſm, whether that the defendant being formerly examined by 
the commiſſioners on oath, ſhould be examined, or put to anſwer 
to the ſame matter here, the Chancellor ſeemed to be of opinion 
that he ſhould ; but the other point being clear, there was no de- 
bate on this point, 2 Chan, Caſes. 72, 73. Mich. ] 33 Car. 2. 
Perrat v. Ballard. | 

14. Equity will not compel a man to diſcover what goods he 
really bought of a bankrupt after the bankruptcy, and before the 
eommiſſion ſued out, where the party has no notice of the bank- 
ruptcy. Vern. 27. pl. 23. Hill. 33 and 34. Car. 2. Abery & 
al' v. Williams, 

15. B. was committed by commiſſioners of bankruptcy, and the 
concluſion of the commitment was, until he conform 1 to our 
authority, and be thence delivered by due courſe of law. By Cowper 
it was objected, that the concluſion of the commitment ought to 
have been, until he ſhall ſubmit himſelf to be examined upon inter- 
rogatories, according to the intent and meaning of the aft; for being 


a ſpecial authority to commit, the words mult be purſued, w_ 


+ 
+ 
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the cemmiſtioners required B. to tell all that he knew touching the 
efiate of the bankrupt and (that being too general) when and in 
whet manner did you aid and aſt in embezzelling the eſtate of the 
bankrupt (not whether he did aid or aſſiſt) and for not anſwering, 
they committed him. Holt Ch. J. faid, the general queſtions 
may be well, if he cannot recollect any thing, it is a fair anſwer 
now, if any of the queſtions were fair, there was juſt cauſe to 
commit ſor not anſwering them. He is not to anſwer any thing 
criminal; it is criminal to embezzle any goods after the bank- 
ruptcy, but not before, But held, if a man has intermeddled 
honeſtly and fairly without craft, he may and ought to diſcover it 
to avoid the penalty; it may be the word embezzlement may be 
too hard, but there is latitude enough for other queſtions tanta- 
mount? but here the priſoner muſt be diſcharged ; for the con- 
cluſion of the commitment is ill. Here the concluſion ſhould haue 
been, till he jhal! ſubmit, and be (or to be) examined touching the 
premiſes, or (as Mr. Cowper ſaid) upon interrogatories. Nota, 


D 81 J ſomething was ſaid at the bar of an action of falſe impriſonment. 


Per Holt Ch. J. There is no colour for an action of falſe impri- 


ſonment, where an officer commits ſuch a miſtake or ſlip, Comb. 


390, 391. Mich. 8 W. 3. B. R. Bracy's caſe, 

16. The defendant was committed by the commiſſioners of bank- 
rupts fer not anſwering and making a diſcovery of bis eftate ; and 
being in court upon an habeas corpus, he produced affidgvits that 
he had made a diſcovery, and moved to be diſcharged, but it was 
denied; for if the commitment was illegal, he might have an 
action of falſe impriſonment, and per Curiam, the ſtatute im- 
powers the commiſſioners to examine the party upon interrogatories, ' 
which they muſt prepare and tender to him ready drawn ; and this 
not being returned on the habeas corpus, the warrant for commit- 
ment was held void. 5 Mod. 368. Mich, 9g W. 3. B. R. Gre- 
gory's caſe, i 

17. H. was brought into B. R. upon a habeas corpus; and the 
return was, that ſne was committed by commiſſioners of bankrupts, 
fer refuſing to be examined by them; and the concluſion of the 
warrant of commitment was, that ſhe ſhould remain in cuftody, until ſbe 
ſhould be otherwiſe diſcharged by due courſe of law; and by reaſon 
of this concluſion, the court held the commitment to be ill, and 
diſcharged the defendant ; becauſe the power given by the ſtatute 
1 Jac. 1. cap. 15. is to commit the party, — he ſubmit himſelf 
to the commiſſioners, and ſhall be by them examined. And there 
is no mention made of being diſcharged by due courſe of law. 
And for this exception Bracy committed for ſuch account was 
diſcharged. 2 Ld. Raym. Rep. 851. Hill. 1 Annæ. Holling- 
ſhead's caſe. 

18. Though the aſſignees under the ſtatute of bankruptcy were 
diſabled from recovering the effects belonging to the bankrupt's 
eſtate by a fraud in the defendants, viz. their having altered the 
bills of lading and invoices, and even the ſhip's name, that the 
* might not know or diſcover the goods, that were aſſigned 
to B. the bankrupt; yet there the Ld, — refuſed to — 

7 
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iſſue, ſaying, it was a matter triable at law, and refuſed to direct 
that the ſtatute of limitations ſhould not be given in evidence. 2 
Vern. 504. pl. 452. Trin. 1705. cites the caſe of Peeres v. 
Bellamy. | 

19. 5 Geo. 2. cap. 30. S. 4. Every bankrupt, after aſſignees 
ſhall be appointed, zs to deliver upon oath, or affirmation, before 
one of the maſters of Chancery, or juſtice of peace, unto ſuch aſsignees, 
all his books of accounts and writings not ſeixed by the meſſenger 
of the commiſßion, or not before delivered up to the commiſsioners, 
and then in his power, and diſcover ſuch as are in the power of any 
ether perſon that any ways concern his eftate ; and every ſuch bank=- 
rupt, not in priſan, ſhall after ſuch ſurrender, be at liberty, and ts 
required to attend ſuch aſßignees upon notice in writing, in order ta 
aſ5ift in making out the accounts of the eftate, 

20. S. 5. Every bankrupt having ſurrendered Hall at all ſeaſonable 
times, before the expiration of forty-two days or ſuch further time as 
Hall be allowed to finiſh his examination, be at liberty to inſpect his 
books and writifgs, in the preſence of ſome perſon to be appointed by 
the aſtignees, and to bring with him for his aſsiſtance, ſuch perſons 
as he ſhall think fit, not exceeding tibs at ane time, and to make ex- 
tracts and copies to enable him to make a full diſcovery of his effects, 
and the ſaid bankrupt ſhall be free from arreſts in coming to ſur- 
render, and from actual ſurrender for the ſaid farty-two days, or 
ſuch further time as ſhall be allmwed for finiſhing bis examination, 
provided ſuch bankrupt was not in cuſtody at the time of ſurrender z 
and in caſe ſuch bankrupt ſhall be arreſted for debt, or on any eſcape 
warrant, coming to ſurrender, or after his ſurrender, within the 
time before mentioned; then on producing ſuch ſummons or notice 
under the hands of the commiſſioners, or aſſignees, and giving the 
officer a copy thereof, be ſhall be diſcharged ; and in caſe any officer 
ſhall detain any 2 bankrupt, ſuch officer ſhall forfeit to ſuch 
bankrupt, fer his own uſe, 5. for every day he ſhall detain him. 

21. S. 6. In caſe any bankrupt be in cuſtody at the time of 
1//uing of the commiſſion, and is willing to ſubmit to be examined, 
and can be brought before the commiſſioners and creditors, the 
expence thereof thall be paid out of the bankrupt's eſtate ; but 
in caſe ſuch bankrupt is in execution, or cannot be brought before 
the commiſſimers, then the commiſſioners ſhall attend the bankrupt 
in cuſtody, and take his diſcovery ; and the aſſignees are required 
to appoint perſons to attend ſuch bankrupt in priſon, and to produce 
bis books and writings, in order to prepare his diſcovery ; a copy 
whereof the aſſignees ſhall apply for, and the bankrupt ſhall deliver 
to their order ten days before ſuch laſt examination. 

22. S. 14. Upon certificate under the hands and ſeals of the 
commiſſioners that ſuch commiſſion is 1ſſued, and ſuch perſon proved 
before them to become bankrupt, it ſhall be * for any of the 
Juſtices of his majeſiy's courts of B. R. or C. B. or barons of the 
exchequer, and juſtices of the peace within England, and Wales, 
and town of Berwick upon Tweed, and they are required upon 
application made, to grant their warrants for apprehending ſuch 
perſon, and him to commit ta the common gaol of the county * 
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he ſhall be apprehended, there to remain, until he be removed by the 
order of the commiſſioners ; and the goaler, to whsſe cuſtody ſuch 
perſon is committed, is required to give notice to one of the commiſſioners. 

23. S. 16. It ſball be lawful for the commiſſioners to examine 
every perſon, againſt whom any commiſſion ſhall be awarded, touching 
all maiters relating to the trade and effects of fuch bankrupt, and alſo 
to examine every other perſon duly ſummoned, or preſent, at any 
meeting of the c:mmiſſioners, touching all matters relating to the 
perſon and effects of ſuch bankrupt, and any act of bankruptcy 
committed by him; and alſs to reduce into writing the anſwers 
of ſuch bantrupt, or other perſon, which examination the party exa- 
mined is required is ſubſcribe 3; and in caſe ſuch bankrupt, or other 
perſon, ſhall refuſe to anſwer, and ſhall net fully anſwer to the ſatiſ- 
faction of the commiſſuners, all lawful queſtions put by the cammiſ- 


. fimers, or ſhall refuſe ts ſubſcribe his examination (not having a 


reaſonable objection to the wording thereof, or otherwiſe to be allowed 
by the comm:ſſrmers) it ſhall be lawful for the cemmiſſimers by war- 
rant to commit him to ſuch priſon as the commiſſiners ſhall think 


fit, there to remain without bail, until ſuch perſon ſhall ſubmit 


himſelf to the commiſſuners, and full anſwer make to the ſatisfaction 
ef the commiſſianers to all ſuch queflions as ſhall be put to him, and 
ſubſcribe ſuch examination as aforeſaid. 

24. S. 17. In caſe any perſon ſhall be committed by the cm- 
miſſianers for refuſing to anſwer, or not fully anſwering any que/tion, 
the — gh ſhall in their warrant of commitment ſpecify ſuch 
queſtion, 3 

25. S. 18. In caſe any perſon committed by the commiſſioners 
warrant ſhall bring habeas corpus, in order to be — and 
there ſhall appear any inſufficiency in the form of the warrant, it 
ball be lawful for the court, or judge, before whom ſuch party ſhall 
be brought by habeas corpus, by rule, or warrant, to commit ſuch 
perſon to the mo priſon, there ta remain, until be ſhall conform as 
aforeſaid, unleſs it ſpall be made appear, that he has fully anſwered 
ali lawful queſtions put to him by the commiſſiiners; or (in caſe ſuch 
perſon was committed for not ſigning his examination) unleſs it ſhall 
appear that the party had good reaſon for refuſing to ſign the ſame. 
And in caſe any gaoler, to whom ſuch perſon ſhall be committed, 
ſhall wilfully ſuffer ſuch perſon to eſcape, or to go without the walls 
or doors of the priſon, ſuch gavler ſhall for ſuch offence, being con- 
vitted by indiciment, or infermation, forfeit 5ool. for the uſe of 
the creditors, 


L 83 } (Q) Power of Commiſſioners in ſeiſing the Effects 


Reſolved 


of the Bankrupt. 


v. 21 Fac. 1. TT fall te lawful for the commiſſioners or any 


byLd.Pem- cap. 19. S. 8. 1 other perſons, or officers, by them to be appointed 


berton at 

Guildhall, 
that com- 
miſlioners 


by their warrant, under their hands and ſeals, to break open the 


houſes, chambers, ſhops, warchouſes, doors, trunks gr cheſts 5 


Creditor and Bankrupt, 


the bankrupt, where the ſaid bankrupt, or any f 
hall be reputed to be, and to ſeiſe upon, and order 
money, and other eſtate of ſuch bankrupt, as by the ſaid 
laws are appointed, by impriſonment or otherwiſe, as to the 
miſſioners ſhatl be thought meet. 


the body, goods, 
armer 
com- 


his goods or eſtate of bank- 


ruptscannot 
break open 
a houſe to 
ſearch for 
the bank - 
rupt's 
goods, un- 


Jeſs it be the bankrupt's goods in the houſe of the bankrupt. 2 Show. 247. pl. 243. Mich. 34 


Car. 2. B. R. Anon, 


2. A merchant ſeiſed of lands, being indebted to ſeveral perſons, 
committed an act of bankruptcy, and was outlawed in 1645, and in 
1648 old his lands to the leilor of the plaintiff, and in 1649 was 
outlawed again; in 1653 a commiſſun of bankruptcy was taken 
out againſt him, and in 1657 he was declared a bankrupt, and 
the commiſſioners fold the lands to the defendant, who entered 
and got poſſeſſion; the principal queſtion was, whether the com- 
miſſion taken out in 1653, whereupon he was found a bankrupt, 
ſhould relate to me firſt acts of bankruptcy in the year 1643, 
ſo as to avoid the ſale made by the bankrupt in e year 1648? 
It was reſolved per tot. Cur. that the ſale ſhould nt be defeated 
by an act of bankruptcy done before, if it was not done within 
five years before the ſuing out of the commiſſion, Lev. 23, Hill. 
12 & 13 Car. 2. B. R. Radford v. Bludworth. 


2 Sid. 69. 
. * 
1658, B. R. 
S. C. but 
no judg- 
ment or 
opinion of 
the court. 
Ibid. 
114.5, C. 
argued 
again, and 
Glyn Ch. J. 
ſaid, that 
onceabank- 
rupt and al- 
ways 2 
bankrupt, 
and he 
thought that 


a new act of bankruptcy did not make him a new bankrupt, and ordered it to be argued again. 


Ibid. 176. S. C. argued again, and Newdigate Ch. J. faid, that they were divided in 


Ch. J. Glyn's time, and that perhaps they would now adjourn it into the Exchequer Chamber, 
and therefore perſuaded the creditors to agree, and fo they referred it to certain perſons to end 
it that vacation; and if not then ended, _ ordered that it ſhould be argued again the firſt 


Saturday of the next term —Keb. 11. p 


as counlel for the defendant. 


. 25. Paſch, 13 Car, 2. S. C. argued by Newdigate 
But per Cur. the proviſo is expreſs, that the commilhon muſt be 


lued within 5 years after ſome time when he became a bankrupt, and his being ſo after the 
fale will not hinder, that if the commiſſion be not ſued out within 5 years of his becoming a bank» 
1upt, and then they can only deſeat all ſales made within the 5 years, but not afterwards. 


3. By 5 Geo. 2. cap. 30. S. 14. Judges and juſtices of peace 
may grant warrants to commit the bankrupt to gael, and the 
gaoler is to give notice of ſuch perſon being in cuſtody, and the 
commiſſioners are impowered to ſeiſe the effetts of ſuch bankrupt 
(the neceſſary wearing apparel 0 Fn bankrupt, or of his wife or 
children excepted,) and his books or writings, which ſhall be 
then in the cuſtody of ſuch bankrupt, or of any other perſon in 


priſon, 
(R) Aſſignees bound. By what Acts or Agree- 
ments of Bankrupt. 
1. ee that a ſale made of his goods by a bankrupt, 
after a commiſſion of bankruptcy is awarded, is utterly 
void. Mo. 594. pl. 805. Hill. 33 Eliz, Smith v. Mills, 


* 
138 but is good between the paitics, 3 S21k. 29. pl. 2. Hill, 21 W. 3. B. 

V. I e » 
2. 4. 


L 840 


Such con- 
tract, afteg 
an act of 
bankrupt.- 
cv, is not 


R. Huſſey 


Creditor and Bankrupt, 


2. A. was indebted to B. a bankrupt, and A. and B. became 
brund for this money to AI. L. in truſt for the bankrupt, a com- 
miſſion ifſued, and this debt was aſsigned to a creditor; M. L. 
died, and his executors releaſed his debt. "The creditor brought 
debt, and adjudged that it lies ; becaufe the intereſt of this debt 


was transferred to the creditor, by the ſtatute 21 Jac. cap. 19, 


the bond being made to the uſe of the bankrupt, and therefore the 
releaſe afterwards was no bar z and ſo the bankrupt's being bound 
was not material, the bond being in truſt for him. Palm. 305. 
Hill. 3 Car. B. R. Gerrard v. Aylmer. =: 

3. C. peſeſed of a leaſe for years, cartracted with the committee 
of the company for a new leaſe, and paid part of the fine, and by 
C's conſent a new leaſe was made to H. by the company, and to 
him executed, C. was at the time of the treaty, a bankrupt. The 
queſtion was, whether the commiſſioners could aſſign the leaſe to 
the prejudice of M.? and Drake's cafe was cited. The Lord 
Keeper ordered, that the plea and demurrer be ouſted, and the 
benefit thereof faved till the hearing; he doukted of the leaſe ; 
there were other matters for the benefit of M. alſo in the plea. 
2 Chan. Caſes 196. Paſch. 26 Car. 2. Street v. Mercer's Com- 
pany and Moſſe. | 
4+ A, mortgaged lands, and afterwards became a bankrupt, The 
title of the mortgagee ſhall not be impeached by the commiſſioners 
or affignees of the ſtatute of bankruptcy ; decreed, Fin. Rep. 
466, 467. Mich. 32 Car. 2. Tanner v. Chapman, | 

5. Two joint traders, one of them became a bankrupt ; per Holt 
Ch. J. the cemmiſsioners cannot meddle with the intereſt of the 
ether, for it is not affected by the bankruptcy of his companion. 
3 alk. 61. Paſch. 7 W. 3. Anon. | | 

6. A. becomes bankrupt, and then ſells goods to B. B. ſells 
them to C. which is a converſion ; then a commiſtion of bankrupts 
is ſued, and an aſsignment made by the commiſsioners to E. who 
brings trover againſt C. Per Hoſt; the action well lies; but that 
point was alſo reſerved for his conſideration, Ld. Raym. Rep. 741. 
at Lent aſſiſes at Deptford, 16 Mar, 12 W. 3. Kirne v. 
Smith, & al, 

7. D. the receiver of the New River rent afs:gned to the 


plaintiff by @ bond, wherein the defendant S. and G. were bound 


for D. and in ſatisfaction of 30l. he owe 


[85] 


to him in 2 for payment of 350l. and this aſsignment was to 
indemnify him —F two debts, for which P. of bound as ſurety 

the plaintiff; D. 
became a bankrupt, ſo P. could not ſue in the name of D. at law, 
and brought his bill to have the money decreed to him in equity. 
Defendant S. inſiſted, that D. is indebted to him for four New 
River ſhares, and inſiſted to retain it out of the bond; and the 
aſhgnees inſiſted to have the bond, they being juſt creditors as 
well as the plaintiff, and had the law as well as equity, on their 
ſide, Per Ld. Keeper, the aſsignees can have no better right than 
the bankrupt himſelf ; and as the bankrupt is bound by the aſſign- 
ment, the aſſignees under the ſtatute muſt be bound likewiſe, 


and ſtand in his place; but they inſiſting D. was as 


Creditor and Bankrupt. 


fore he aſſigned the bond, he directed that to be tried at law; 
but ſaid, he was in doubt whether S. might not retain for his debt, 
and that ſtoppage ſeemed to be a good equity in ſuch caſe, 
2 Vern. 428, 429. pl. 390. Hill. 1761. Peters & al v. Soame, 
& al”, | 

8. C. about two months before bankruptcy, having truſt money, 
tallies, &c. in her hands, belonging to her children, makes a dee 
declaring the truſt of what belonged to her children reſpectively, 
&c, Ihe creditors would have ſet this aſide, Ld. Chancellor 
ſaid, it is a fair and honeſt proceeding, there can be no bankrupt 
in equity, but at law only. 10 Mod, 489. 498. Paſch. 8 Geo. 
Canc. Cock's caſe. | 


2 Wms'y 


d, Rep. 430. 


Mich. 1727. 
in caſe of 
Small v. 
Oudley, the 
maſter of 
the Rolls 
cited S. * 
and ſaid, 


that Ld. Macclesfield declared, that this was fo far from being an act of fraud, that it ſeemed 


to be juſt and commendable. 


9. Appeal was from a decree of diſmiſſion at the Rolls upon 
this caſe. The defendant Warner made a leaſe of an inn to A. 
for years, with a pFoviſo in the leaſe, that the liſſce, his executors or 
adminiſtrators, ſhould not afsign the term to any perſon or perſons, 
without the conſent of the leſſor, under his hand in writing, firſt 
had and obtained, with a power of re-entry in ſuch caſe to the 
leſſor, and that the leaſe ſhould be void. Leſſee dies, and his executor 
enters and enjoys the premiſes, and afterwards becomes a bankrupt, 
The commiſſioners aſſign this leaſe inter alia to the aſſignees 
choſen by the creditors, and afterwards in conſideration of 5ol. 
they aſſign to the plaintiff Goring, who brought this bill to be 
relieved againſt this proviſo, and to ſtay proceedings in an eject- 
ment 5 by the leſſor againſt him upon this proviſo, &c, 


The defendant Warner by his anſwer inſiſts upon the forfeiture at 


law, and that the proviſo was. reaſonable and ought not to be ſet 
aſide in equity. Per Macclesfield C. I do not think this is a 
breach of the proviſo or condition at law, but whether it be fo 
or not, I think this is a proper caſe for relief in a court of equity. 
I think the —_— by the commiſsioners is clearly no breach 9 
the proviſo, for that is done by authority of a ſtatute, which will 
ſuperſede any private agreement between the parties, incon- 
ſiſtent with it, and I am inclined to think the aſſignment over by 
the aſſignees is not a breach of condition; for the firſt aſſignment 
by the commiſſioners, is not a perfect and compleat aſſignment 
within the meaning of the ſtatute, and paſſes only the legal in- 
tereſt ſubject to a truſt to be ſold and diſpoſed of for the benefit 
of the reſt of the creditors, and the diſpoſition is not compleat, 
till ſold by them for the benefit of the creditors. The firſt aſſigu- 
ment is only formal, and in eaſe of the commiſſioners, in 
order only to make a ſale thereof for the beneſit of the creditors, 
and their aſſignees ſtand in the place of the bankrupt, and is in 
effect his aſſignee; and it is unjuſt and unreaſonable that ſuch a 
proviſo ſhould fruſtrate and overthrow the intent of a ſtatute, 
made in favour of honeſt creditors, and deprive them of the 
—_— they may make of a beneficial leaſe, And though it 
was inſiſted, that the commiſſioners nor their aſſignees can be 

Vox. VII. H in 


3% 


Creditor and Bankrupt. 


in no better a condition than the bankrupt himſelf, and conſe- 
quently cannot aſſign over without licence, I think though that 
rule holds true generally, yet there may be ſome exceptions to 
it, and that the preſent caſe is an exception out of that rule, 
and decreed the plaintiff to hold and enjoy, and an injunction 
to ſtay proceedings at law. MS, Rep. Mich. 11 Geo. in Canc. 
Goring v. Warner, 

10. The law is very clear, that the affignees are exactly in the 
ſame place as the bankrupt, and ſtand in his place to every par- 
ticular, and any agreement entered into ſhall bind them ; and 
though there may not be the ſame remedy againſt them, that is 
not from the nature, but the ——, of the thing ; for he ſhall 
have an adequate and compleat ſatisfaction, as far as his fortune 
in the hands of the aſsignees will admit of. Select Caſes in Chan, 
in Ld. King's time, 77. Trin. 2 Geo. 2. in caſe of v. 
Du Rhone. | | 

11. A bankrupt, whoſe eſtate is in mortgage, conveys the equity 
of redemption to a third perſon after an att of bankruptcy, but before 
4 commiſtion and aſſignment, Zo ſhall — defeat the Bute 
But where a bona fide purchaſer for a valuable conſideration, and 
without notice, has a conteſt with the aſſignees, this court will not 
take any advantage from him, therefore not compel a diſcovery, 
A commiſſian iſſued is notice of the bankruptcy. Caſes in Equ, 
in Ld. Talbot's time, 65. Hill. 1734, Collet v. De Gols 


and Ward, 


order, with all his lands, as well copyhold as freeho 


(S) Commiſſioners Power in ſelling, diſpoſing, 
afluring, and aſſigning Eſtates, &c. 


1. 13 Eliz. cap. 7. S. .. HE Lord Chancellor, upon com- 
ä _ plaint in writing, againſt perſons 

being bankrupt, ſhall have power, by commiſſion under the great 
ſeal, to appoint ſuch perſons as to him ſhall ſeem good; who, or the 
moſt part of them, fhall have power to take by their _—_— ſuch 
d, which he 

ſhall have in his own right before he became bankrupt, and alſo 
with all ſuch lands as ſuch perſon ſhall have purchaſed for money, 
or other recompence, jointly with his wife, or child, to the only 
uſe of ſuch offender, or for ſuch uſe, or title, as ſuch offender then 
ſhall have in the ſame, which he may depart withal, or with any 
perſon of truſt, to any ſecret uſe of ſuch offender, and alſo with 
his money, goods, merchandizes and debts; and cauſe the ſaid 
lands, &c. to be appraiſed to the beſt value, and by deed indented, 
inrolled to make fale of the ſaid lands, &c. and of all deeds 
touching only the ſame, belonging to ſuch offender, and alſo of all 
fees, offices, goods, and chattles ; or Zoo to order the ame for 
ſatisfattion of the creditors ; to every of the creditors a portion, 
rate like, according to their debts; and every direction, and other 
thing done by the perſons ſo authorized, ſhall be good in law wes 
| ihe 


Creditor and Bankrupt. 


the ſaid offender, his wife, heirs, children, and ſuch perſons, as by 
joint — 2 with the aſßenders all have any eſtate or intereſt in 
the premiſſes, and againſt all other perſons claiming by, from, or 
under ſuch offender, by any atts done after ſuch perſon ſhall become 
bankrupt, and alſo againſt the lords of the manors, wheresf the 
ſaid copyhold lands be holden. 

2. S. 3. Provided that every perſon, to whom any ſuch ſale of 
capybold lands fhall be made, fhall before they take any profit of 
the ſame, agree with the» lords of the manors for ſuch fines as 
have been accuſtomed to be paid; and upon ſuch agreement, the 
birds at the next court, Hall nit only grant unto the vendees, upon 
requeſt, the ſame cuſiamary lands, by copy of courterail for ſuch 
eftate as to them ſhall be ſold, reſerving the ancicnt rents, cuſtoms, 
and ſervices, but alſo admit them tenants, and receive their fealty. 

3. S. 11. Fan perſen declared a bankrupt by virtue of this 
act, ſhall at any time after purchaſe lands or chattles, or any /ands 
or chattles ſhall deſcend or come to ſuch bankrupts before their 
debts ſhall be fugy ſatisfied or agreed for ; the ſaid lands and 
chattles ſhall by the commiſsioners be bargained, ſold, extended, de- 
livered and uſed for payment F the ſaid creditors, in like manner 
as other the lands and chattles of the ſaid bankrupts. 

4. S. 12. This act fhall not extend to any lands which all be 
aſſured by any bankrupt before he became bankrupt, ſo that ſuch 
aſſurance be made bona fide, and nat the uſe :f the bankrupt him/elf 
only, or of his heirs, and that the parties to whoſe uſe ſuch aſſurance 
ſhall be made, be nat privy to the fraudulent purpoſe of ſuch bank- 
rupt to decei ve bis creditors, 

5. A debtor became a bankrupt, and after a commiſſion awarded 
he ſold part of his goods 4 one of his creditars in ſatisfaction of 
22 bis debt, and afterwards the commiſſioners by indenture 
fold thoſe goods jointly to the plaintiffs, who were the other cre- 
ditors. It was reſolved that the fale by the ſaid commiſſioners 
was good, for the intent of the ſtatutes 1s to relieve the creditors 
equally in diſtribution of the bankrupt's eſtate, and that he 
himſelf cannot diſpoſe of his goods after the commiſſion awarded 
and if a creditor refuſes to come into the commiſſion, and the 
goods are fold to others, it is likewiſe good. 2 Rep. 23. Trin. 
31 Eliz. B. R. Caſe of bankrupts. | 

6. 21 Fac. I. cap. 19. S. 10. If any lands, goods, or other 
eſtate, of any bankrupt, hall be extended, after ſuch time as he ts 
become bankrupt, under colour of being an accountant, or in- 
debted unto the king; it ſhall be lawful for the commiſſioners to 
examine upon oath, whether the ſaid debt were due to ſuch debtor or 
accountant, upon any bargain or contract originally made, betwixt 
ſuch accountant and the ſaid bankrupt ; and if ſuch bargain or con- 
tract was originally made with any other perſons than the ſaid 
debtor or accountant, or for the uſe and truſt of any other perſon, 
it ſhall be lawful for the commiſſioners to diſpoſe of all ſuch lands, 
goods and debts ſo extended, for the uſe o the creditors. 

7. A. indebted to B. -prevailed on C. to be bound with him, 


and for his indemnification; A. aſſigned ſeveral debts and cove- 
H 2 venanted 
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Mo. 59 

pl. — 
Smith v. 
Mills. S. P. 
and ſcems 
to be S. C. 
adjudged 


a ccord- 


ingly. 


2 Vern. R. 
428. Peters 
v. Soame, 
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Creditor and Bankrupt. 


nanted not to releaſe the ſame or any part thereof; A. became 
bankrupt ; decreed the letter of attorney, by which the debts were 
ſo aſſigned, ſhould be confirmed to C. againſt A. and all claiming 
under him. N. Ch. R. 22. 9 Car. 1. Meechet v. Bradſhaw. 
N. ch. R. 8. It has been ruled in Canc. that they may aſſign an equity or 
102. S. C. redembtion of a mortgage, but quære; for it ſeems to be againſt 
2 —_ the ſtatute, which enables them to the benefit of a condition that 
bas ll 1 is performed and not forfeited. Chan. Caſes 71. Hill. 17 & 18 
S. P. ctzed Car. 2. cited by Newdigate ſerj. in caſe of Drake v. Mayor 


er Cur. 

* ſays, of Exon. 

that it was 

for ſome time doubted. Held per Hutchins commiſſioner, that the commiſſioners ſhould 
bave the equity of redemption. 2 Vern. 101. Trin. 1690. in caſe of Hitchcock v. Sedgwick. 


2 Vern. 286. pl. 274. Hill. 169e. S. P. ſcems admitted. 


4 


Neil. Chan. q. A leſſor and leſſee for years, the for covenants with the 
_— leſſee and his aſsigus to renew, then the leſſee becomes bankrupt, 
tan ver. and commiſſioners of bankrupt aſſign this covenant. The aſ- 
ba. fignee brought this bill to have the defendant, the leſſor, renew 
G. = cited to him. The caſe was referred to Wyndham J. and Baron Tur- 
L ner, and they certified the plaintiff ought not to be relieved; and 
accord- fo he was diſmiſſed. Chan. Caſes 71. Hill. 17 & 18 Car. 2. in 


ey Canc. Drake v. the Mayor of Exon, 
2 \ ern. 97. 


iu pl. 89. — S. C. cited per Cur. 2 Vern. 194. in pl. 176. as adjudged. 


Vent. 260. 10, The commiſſioners of bankrupts have only a power to ſell, 
C. S. P. and no eſtate, and to paſs the eſtate there muſt not only be a 
dtced indented, but the ſame muſt be inrolled alſo, and in this caſe 


there is no relation; for no time is mentioned within which it is 


L 88 ] to de done, ſo that it might extend to ſeven or twenty years, which 


would be dangerous. 2 Jo. 197. Paſch. 34 Car. 2. B. R. in 
caſe of Perry v. Bowers. 

Mod. 11. Sale of goods by a bankrupt, after an act of bankruptcy, 
— is not merely void; the contract is good between the parties, but 
ly, by Han it may be aveided, or not avoided, by the commiſſioners or aſ- 
Co. J. but ſignees at pleaſure; therefore they may either bring trover for the 
a \. £00ds as ſuppoſing the contract to be void, or may bring debt or 
eee aſſumpſit for the value, which affirms the contract. 3 Salk. 59. 
they ſhall pl. 2. Hill, 11 W. 3. B. R. Huſſey v. Fidel. 


not after- 
wards bring the other. 


Cub. Fqu. 12, When the commiſſioners have aſtigned the bankrufpt's 
_. 14% eftate and given the bankrupt his certificate and diſcharge, they 
E . Abr. have executed their power, and the debts, which the bankrupt 
54 „ 7. owed to the creditors before the bankruptcy, are now extin# by 
S. C. act of parliament ; and a legacy given to the — on a contingency 
and which happened after the bankruptcy, but was not aſſigned 
over before the certificate and diſcharge, is as a new acquired 
eſtate by the huſband in right of his wife. Wms's Rep. 385, 


359. per Ld, C. Parker, Mich, 1718. Jacobſon v. Williams. 


(T) Liable 


— 


2 EE od 7” 


(T) Liable. What. 


1. 13 Eliz. cap. 7. BE any perſon, declared a bankrupt by virtue 

11. of this act, ſhall at any time after purchaſe 
lands or chattles ; or any lands or chattles ſhall deſcend or come to 
ſuch bankrupts, before their debts ſhall be fully ſatisfied or agreed 
for, the ſaid lands and chattles ſhall, by the commiſſiuners, be bar- 
gained, fold, extended, delivered and uſed for payment of the ſaid 
creditors, in like manner as other the lands and chattles of the 
ſaid bankrupts. 

2. By the ſtatute 13 Eliz. cap. 7. it is expreſsly provided, that G;1þ Treat. 
the copyhold land, as well as the freehold land, of a bankrupt, of Ten. 16g 
ſhall be ſold for the ſatisfying of the creditor. Co. Comp. Cop. 61, f 24. 
S. 52, hold lands 

are within 
the ſtatutes of bankrupts, becauſe the ſtat. 13 Eliz. expreſsly mentions them, and though the other 
ſtatutes do not, yet they b ing made for fuither remedy in the matter aforeſaid, are vot to be ex- 


pounded by the former, eſpecially fince that has taken care that no prejudice ſhall happen 
to the lord, 


3. 1 Fac. 1 cap. 15. S. 12. All money which ſhall be forfeited 
by this act, ſhall be recovered by the creditors only, or any of them 
that will ſue for the ſame by action of debt, &c. in any of the King's 
courts of record; and the money ſo recovered, the charges of ſuit 
being deducted, ſhall be diſtributed towards payment of tae creditors. 

4. If an obligation be taken in the name of another to the uſe of a 
bankrupt, the commiſſioners may well afſign that, unleſs the other 
party hath of his own money paid and ſatisfied debts due by the 
bankrupt. In conſideration of that alſo, creditors within 13 Eliz. 
are intended, for merchandizes, &c. and not creditors upon counter 
bonds. And the commiſſioners ſhall judge of that; for if they 
make an aſſignment to ſuch creditors, ſuch allegations afterwards 
come tarde ; for the ſtatute veſts the thing afligned in the party to 
whom, &c. Per Cur. Noy 142. Calchman's caſe. 

5. 21 Fac. cap. 19. S. 11. Enacts that, if at any time hereafter [ 89 1 
any perſon or perſons ſhall become bankrupt, and at juch time as — 
they ſhall ſo become bankrupt, hall, by the conſent of the true . ,, fel. 
owner or proprietary, have in their poſſeſſion, order and diſpoſition, and then B. 
any goods or chattels whereof they ſhall be reputed owners, and _— : 
take upon themſelves the ſale, alteration and diſpeſiti in as owners, Upon my 
in every ſuch caſe, ſuch goods ſhall be liable to the bankrupt*s debts, ver brought 
as if they had been the proper goods of the bankrupt. W 


the aſſiggees 
of the come 
miſſioners, it appearing upon the trial before Holt Ch. J. that the real property of them belong d 
to the plaintiff, the clauſe of 21 Fac. 1. cap. 19. S. 10, 11. being inſiſted upon by the detendan:'s 
counſel, and it ſeeming an hardihip to the plaintiff, it was made a caſe in B. R. where it was ad- 
judged upon argument, that the general words ought to be explained by the preamble, and that 
the jewels being originally the plaintiff's, and that the bankrupt having no more than a bare au- 
thority to ſell them for the plaintiff's uſe, were not liable to the bankruptcy. 2 Wms's Rep. 318. 
Cites it, Arg. as determined Mich. 1708, in caſe of 3 1 Plaiſtrier. p 7 
A bill of ſale of leaſes and perſonal eſtate was made by A. to B. and C. in truſt for payment 0 
A's 4b, . 4 fk uied fn the truſt, but afterwards C, took the tohole into bis poſſeſſion, and 
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89 Creditor and Bankrupt, 


tied alone, and became a bankrupt. Upon a bill by A. againſt C. and the aſſignees of the banke 
Tunicy (©: an account, Ld. C. Cowper doubted, by reaſon ot the 21 Fac. 1. cp. 19. S. 10,11, 
1 #terwards held this caſe not within thoſe clauſes, in regard this game to B. and C. was 
ut ar £onee iutent, v. tot the payment of the debts of the allignor, and heretore decreed the 
ailiznces under the commuiliton againit C. to account for all the eſtate of A. and that the ſame 
ſhould not be liable to C's bankruptcy, Wms's Rep. 314. 321. Irin. 1716. Copeman v. 
Gallant, 
| 4 I: was argued, that if a faF-r Secomes a bankrupt, the goods bought by him as factor ſhall not 
I be ect to his debts, Ld. Chanccllor aſxed it there is any caſe of that? and ſaid, that if a 
| Factor continucs a long 2+ {fion, by which they are taken as his own, and credit given to him on 
N that count, it would alter the cale; for if polleſſian and diſpoſition be given to a perſon that 
becomes a bankrupt, though no intent of fraud appear, yet if it gives a falſe credit, there is the 
ſame inconvenience as if fraud was intended; for it the bankrupt appear the vilible owner ſo as 
x ; to gain a ſalſe credit, there is the {ame inconvenience, and it matters not whether it was by fraud, 
N or only by neglect, or out of a humour, MS. Rep. Irin. 2716. in Canc. Copeman v. Gallant. 


_— at... a Ed 


| 6. S. 12. The commiſiioners ſhall have power by deed indented 
1 and inrolled within fix months after the making, in ſome of his 
| Majeſty's courts of record at Neſiminſter, to bargain, ſell and con- 
4 vey any manors, or hereditaments, whereof any bankrupt ſhall be 
' ſeiſed of any eſtate in tail, in poſe/ſron, rever ſtan or remainder, and 
1 whereof no reverſton or remainder ſhall be in the King of the gift 
1 or proviſion of his Majeſty, his progenitors, or ſucceſſors, for the 
benefit of the creditors, and all ſuch bargains, ſales and conveyances 
ſhall be god againjt all perſons whom the bankrupt by common re- 
covery, or other means, might debar from any remainder, reverſian, 
rent, title, or poſſibility, of the ſaid manors or hereditaments. 
Jo. 202.p!l. 7. Two merchants became bound in a ſtatute 21 Jac. 1. for a 
1 true debt, which being forfeited, the cogniſee ſued forth an extent 
_ 2:ainlt 30 October, 3 Car. and extended the goods 31 October following, 
iheplaintiff. and the 3 Noventber the cogniſors became bankrupts, and upon the 
6 November the defendant brought a liberate upon the extent, and 
the goods were delivered to him according to the appraiſement; 
| 8 November a commiſſion of bankruptcy was awarded againſt the 
| cogniſors, and the 23 November the commiſſioners ſeld the goods 
to the plaintiff, who brought trover againſt the cogniſee, and the 
| queſtion was, if this fale was good? It was per tot. Cur. re- 
ſolved, that as the goods were extended before the cogniſors be- 
came bankrupt, though delivered by the liberate afterwards, they 
could not be fold by the commiſſioners, becauſe after the extent 
they were in cuſtodia legis, fo as the cogniſors had no power to 
give, fell, or diſpoſe of them; beſides, the extent was returned 
before they became bankrupts, and the goods were delivered to 
= | the 9 are the liberate, before the commiſſion ſued out, and 
when the liberate is brought, it Hall have relation to the extent, 
and they be quaſi but one extent. Cro. C. 148. Hill. 4 Car. 1. 
| B. R. Audley v. Halſey. 

i} [90] s8. Upon a fieri facias money was levied by the ſheriff on an 
| ry execution for damages and colts in an action on the caſe for words, 
according- and before the return of the writ, the plaintiff, at whole ſuit the 
«Ys C. execution was taken out, became a bankrupt, and his creditors 
{ Ventris having ſued out a commiſſion of bankruptcy, the commiſſioners 
4 » Vent. gg. aſſigned this money in the ſheriff's hand to them; adjudged, that 
| "9 — the aſſignment was void, becauſe it was made after the execution 

the goods CXCCUted, and that was before the party became a bankrupt, = 
of a banks | | 1 
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it cannot be ſaid to be the bankrupt's money, till it is paid to 
him, ſo that the money was in cuſtodia legis, and no body could 

ive a legal diſcharge for it, but he who was a party to the re- 
cord. Cro. C. 166, 176. pl. 24. Mich. 5 Car. B. R. Benton 


v. Flower. 


commiſſioners may ſell them, if it be executed after the party became a bankrupt, Freem, 


Rep. 397- pl. 516. b. Trin. 1673. Anon. 


9. If a gentleman buys and ſells lands, he is not within the 
ſtatute ; for it ought to be taken of thoſe who buy and ſell per- 
ſonal things ; per Crooke J. Mar. 35, 36. pl. 67. Trin. 15 Car. 

10. A bailiff took goods in execution by virtue of a f. fa. 
which bore teſte 4 Funii, but not taken out before 11 Funii fol- 
lowing, and between thoſe two days (viz.) 6 Junii, the owner of 
the goods became a bankrupt, and in an action of trover brought by 
the aſſignee of the commiſſioners of bankruptcy againſt the bailiff, 
in whole poſſeſſion the goods were, it was the opinion of the 
court, that they were liable to the judgment from the time of the 
te/te of the fiert facias, for that is properly the emanatio brevis, 
though in tact it be at another time. Sid. 271. Trin. 17 Car. 2. 
B. R. Baily v. Bunning. 


the diſpoſal of the commiſſioners. 


aſlzznmcnt. 


11. On motion for money out of court brovght in by the ſheriff 
er a vend. exponas te/ie before, but after commiſſron of bantrupts 
taken out, the court ſaid, that unleſs the goods were ſeiſed before 
the party became a bankrupt, though they were ſeiſed before the 
teſte of the commiſiion, yet the goods are bound by the bank- 
ruptcy. 3 Keb. 480. Trin. 27. Car. 2. B. R. Bingley v. 
Warcop. 

12. In a ſpecial verdict in aſſumpſit brought by an aſſignee of 
the commiſſioners of baukrupts, the caſe was, T'. obtained a 
judgment againſt Ni,. for 4091. and on the 19 June brought a fi. P . 
which was delivered te the ſperi 30 June in the morning, and at 


night IV. left his houſe, and became a bankrupt. On the 1/1 of 


October following, the ſheriff levi:d of the goods of TV. to the value 
of 4001. and paid the ſame to J. and afterwards the commiſſtzners 
ere this money to the plaintiiſ, who brought this action againſt 
. It was held by all the juttices, that the aſſignment by the 
commiſſioners was good; for the new ſtatute makes no difference 
in this caſe ; becauſe before that ſtatute was made, the goods were 
bound from the teſte of the writ, but now they are bound from the 
delivery of them to the ſheriff; that is, they are bound that the 
bankrupt himſelf cannot diſpoſe them, but the commiſſioners may, 
by the expreſs words of the ſtatute 21 Fac. I. c. 19. no execution 
thereof having been ſerved and executed. But then all the judges 
(except Levinz, who at lalt aſſented) held clearly, that the com- 
H 4 miſſioners 


Keb. go. pl. 36. S. C. it was agreed by the court and 
counſcl, that ſuch execution of the writ was not iuthcient to hinder a divihon amongſt the cre- 
ditors. 2 Keb. 34. pl. 66. S. C. the court agreed a right in the creditors by the act of 
bankruptcy, and that thereby the goods are bound, though the creditors have no action all 
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mĩſſioners could not aſſign the money, for their power is only over 

the bankrupt's goods, but the money for which they were ſold was 

never the * bankrupt's money, and fo no action would lie for it. 

| 3 Lev. 69, 191. Mich. 36 Car. 2. C. B. Phillips v. Thompſon. 

comb. 121. 13. When a judgment is once executed, the goods are in cuſ- 
Trin. 1 W. todia legis, and ſhall not be taken away by an exchequer proceſs, 
B.R the or aſſignment of commillioners of bankrupts. 3 Mod. 236. 
S. C. and Trin. 4 Jac. 2. in B. R. Letchmere v. Thorowgood, & al. 


judgment 
accordingly for the deſendant.— — Show. 146. Letchmore v. Toplady, S. C. adjudged for 


the defendant. 2 Vent. 169, 170. S. C. the court was of the ſame opinion, but upon 
importunity leave was given to ipeak further to the caſe the next term. | 


14. A. puts out 1000l. at intereſt to the Eaſt India Company, 
and takes bend for it in the name of J. S. his wife's relation, and 
afterwards A. is bankrupt; J. S. is ſummoned before the com- 

miſſioners, but before his examination, tells the Company that the 
money was not his, but that they ſhould pay it to the perſon as 
ſhould bring the bond. Accordingly A's wite brought the bond, 
and received the money. The court will nde enforce J. S. to 
pay the money. Ch. Prec. 18. pl. 17. Hill. 1690. Hill. v. 
Moor. | 

15. Two foreigners beyond ſea con/ign gocdt to B. then in 
good circumſtances in London, but before the goods arrive B. 
becomes a bankrupt ; if they can by any means prevent the coming 
of the goods to B. or the aſſignees, they my and B. or the 
aſſignees ſhall have no relief in equity. 2 Vern. 203. pl. 187. 

Hill. 1690. Wiſeman v. Vandeputt. 

16. Till an afſignment, the property of the goods is not tranſ- 
ferred out of the bankrupt. 1 Salk. 108. Paſch. 1 W. & M. 
in B. R. Cary v. Criſp. 

17. The father on his ſon's marriage ſettles lands on himſelf far 
life, remainder to his ſon for life, &c. and covenants during his own 
life, to pay the ſon 151. a year. The 2 becemes a bantrupt; 
the plaintiff as aſſignee, brings a bill againſt the father, to 
have the benefit of this agreement, and to compel the pay- 
ment of the annuity. But per Cur. an affignee under a ſtatute 
is not intitled to have the performance of an agreement made with 
. n 2 Vern. 194, pl. 176. Mich. 1690. Moyſes v. 

ittle. 

18. If a bankrupt be outlawed after he has committed an act of 
bankruptcy, and upon the outlawry the X. leaſes the profits of his 
lands, and grants his chattles, and after a commiſſion of bankrupts 
is taken out, this will not defeat the intereſt which the creditors 
have by the bankruptcy in his eſtate. 1 Salk. 108. pl. 2. Hill. 
2 W. & M. in C. B. Pain&al v. Teap, & al. n 

Thid. 20 t 19. An award is made in an adverſary ſuit between A. and B. 
1 partners in iron mills; on a reference by conſent, and after excep- 
the acorn tions taken thereto, it was confirmed by the court. A. was then a 

ona te- bankrupt but nat known to be ſo, a commiſſion is afterwards taken 
bern ug was out; alſignee brought a bill againſt B. for an account of A's 


not re- 


verſes, eſtate; but per Cur. there appearing no fraud in obtaing the 
award, 
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award, but it being in an adverſary ſuit, and the award after ex- 
cepted to, &c. though A. might be then a bankrupt, yet not be- 
ing known to be fo at the time of the award, ſuch award ought 
to ſtand. 2 Vern. R. 229. Paſch. 1691. Whitacre v. Pawlin. 
20. A man had deviſed lands, which were in mortgage, to be 
fold, and the ſurplus of the money to be paid to his daughter ; 
the daughter married a man, who ſoon after became a bankrupt, 
and the commiſſioners aſſigned this intereſt of the wife's ; the 
huſband died, and the aſſignees brought this bill againſt the wife 
and truſtees, to have the land fold, and the ſurplus of the money 
paid to them; but the court would not aſſiſt in tripping the 


wife (who was wholly unprovided for) of this intereſt, but diſ- [ 92 I 


miſſed the bill at the Rolls. Abr. Equ. Caſes. 54. Mich: 1698. 
Parker v. Dykes. 
21. It was ruled by Holt Ch. J. upon Tueſday January 31. 
Hill. 10 W. 3. at Niſi Prius at Guildhall, upon evidence in a 
trial, 1ſt. That if the goods of A. be ſeiſed upon a fiert Fcias on 
a judgment againſt A. and after the ſeiſure A. becomes a ba thrupt; 
this act of bankrfiptcy cannot affect the goods levied in ex. cution 
as aforeſaid. But if A. was a bankrupt before the ſeiſure, and after 
the bankruptcy, the ſheriff upon a writ of fieri facias to him di- 
rected upon a judgment obtained againſt A. ſeiſes the goods and 
ſells them, and a commiſſion of bankruptcy is granted, and the 
ſaid goods aſſigned by the commiſſioners, the aſſignee of the com- 
miſſioners may maintain trover againſt the vendee of the goods; 
but no action will lie againſt the ſheriff, becauſe he obeyed the 
writ. Ld. Raym. Rep. 725. Cole v. Davis. | 
22. It was reſolved in this caſe, that if goods of A. are ſeiſed 
upon a firri facias, and ſold to B. bona fide upon valuable conſi- 
deration; though B. permits A. to have the grods in his poſſeſſion, 
upon condition that A. (hall pay to B. the money, as he ſhall raiſe it 
by the ſale of the goods, this will not make the execution fraudu- 
lent. Ard in ſuch cafe a ſubſequent act of bankruptcy by A. will 
not defeat the ſale. But though the original debt was juſt, yet, 
if the execution was fraudulent, viz. upon any trat, a ſubſequent 
act of bankruptcy will defeat it. Ruled by Holt Ch. J. Ld. Raym. 
Rep. 725. Cole v. Davies, & al' aſſignees of Maul a bankrupt. A legsey 
23. A legacy was given to A. before he became a bankrupt, for was left te 
which he had a decree. Aſſignee ſhall have the benefit of the 
decree. 2 Vern, R. 432. Hill. 1701. Toulſon v. Grout, te; werds 
became bankrupt; the commiſſioners aſſigned over the legacy, and then the „ 


Decreed that the wife ſurviving ſhould have the legacy; Arg. Ch. Prec. 121. Trin. 170g. in 
caſe of Burnet v. Kinaſton, 


24. In a ſpecial verdict in ejectment the caſe was, the cuſtom 6 Mod. 68. 
of a manor was, that a copyholder might ſurrender for three lives by Hol Ch 


ſucceſſive, and that an heriot was due on the death of every tenant. I. that if 
A copyholder ſurrendered to W. R. for his own life, and for the lives the »ſlignee 
of A. B. and C. D. and the queſtion was, whether this was war- ie ide 88 
ranted by the cuſtom? and —_— that it was, for there could of copy- 


be no occupancy ; but Powe Juſtice doubted, becauſe of the holder. 


ſtatute ukrupt, 
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there will ſtatute of bankrupts; fed per Holt Ch. J. that ſtatute makes no 
MIL 4 difference, for if the copyh3/4er becomes bankrupt, and his eſtate is 
cuſtom by aſſigned by the commiittoners, the aſſignee would have it determi- 
the tranſ® nable upon the life of the copyholder bankrupt, and that the heriot 
8 of ould be then due, but upon the death of the aſſignee, becauſe 
by the act it was fo originally, and cannot be altered by the act of the copy- 


oi parha- holder himſelf. 3 Salk. 181. pl. 1. Hill. 1701, in caſe of Smartle 


Yet the lord Ve Penhallow. 


ſhall have his hetiot, for it never w2s the intent of the ſtatute, to put the aſſignee in a better con- 
dition than his principal, Whoſe citate he has, would have been in, nor to work 2n alteration of 
tenement to the prejudice of the lord ; this is ſuppoſing the copyholder ſurviving ſhould not have 
it back again, and it he ſhall have it again upon the death of the athgnee, during his life, then the 
lord by original cuſtom ought to have a hefiat, and a fubſequent act of bankruptcy ſhall not 
defeat him of it; and if the copyholder kad dicd, living the aſlignee, and thereby his intereſt de- 
termined, as ſome thought it would, quere, who ſhall pay the herivt ? But upon this point they 
ſeemed cautious of delivering any opinion, but reſerved themlelves till that matter would come 


to be a queſtion; for they ſaid it was worth conttderation. 


D 93 ] 25. If there be ſeveral j:int-travers, payment to one of them is 

See (Y) payment to all, So if they all, except him to whom the payment 
was made, are bankrufts, the payment is only dnavoidable as to 
his proportion, At Niſi Prius coram Holt. 12 Mod. 447. 
Paſch. 13 W. 3. Anon. | 

Sce (Y) 26. And if there be four partners, whereof three are bankrupts, 
and their ſhares aſſigned, and a payment was made to him that 
was no bankrupt, it is a payment to all the aflignees, for now they 


are all partners. Ibid. 
2Vern. 564. 27. Though a ſurrender of a copyhs1d be void in law for want 


PI- 513.5. of a preſentment, and that might be the laches of the mortgagee in 


C. dect eed "FLIP . 
according- Not procuring it, yet the ſurrender was a lien and bound the land 


ly, though in equity; and the ſurrenderor, or if he become bankrupt, the 


— «oy aſſignee, who ought not to be in better caſe than the bankrupt, is 
years, and Plainly bound in equity by this defective conveyance. (Et come 


thouzh the moy ſemble, ſays the reporter; he became a truſtee for the pur- 


* chaſor.) 2 Salk. 449. pl. 2. Mich. 5 Ann. in Canc. Taylor 
the friſt v. Wheeler. 

hearing to 

diſmiſs the bill.— S. C. cited by Mr. Vernon. Wmt's Rep. 280.8. C. cited by 
Mr. Vernon. Chan. Prec. 524.——S. C. cited 10 Mod. 492. 494. 495. 


28. Commiſſioners of bankrupt of one S. aſſign a bond of Bol. 
which was made to one W. who was former huſband to the wife 
of S. and to whim ſhe was executrix, and held per Cur. that they 
could not aſſign any thing but what the bankrupt had in his own 
right. The power the huſband had of — of it, does not 
make it his till he has diſpoſed of it. Per Holt Ch. J. and Powell 
J. ſed adjornatur, 11 Mod. 138. pl. 5. Hill. 6 Ann. Reg. B. R. 
Ludloe v. Browning. 

Eilb. Fqu. 29. A. was aſſignee of a commiſſion of bankruptcy iſſued out 
_ 35, Againſt one Boſvil, who had contra&ed with the defendant for 
—— goods to the value of 2441. but not having ready money to pay for 
5. C. ia to- them, offered to mortgage to him an eftate he had in poſſeſſion, as 
udem ver-. A ſecurity for the money; and for that purpoſe left with defendant 


=» pri the title deeds to get the aſſignment drawn; defendant _— = 
ceds 
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deeds to an attorney to draw the aſſignment, who died without ſed hoc du- 

doing it; after that, he carried them to a ſcrivener; but before 3 

the aſſignment was perfected, Boſvil became a bankrupt. A. now q 

brought his bill 2% have the deeds delivered up for the ſelling of 

the eſtate to ſatisfy the creditors. Defendant's council urged, 

that this was more than a pledge of the deeds, for that an 

aſſignment was intended to be made; that if it had been made, 

the court would not have taken it from him without payment of 

the money; that it's not being made, was owing to the death of 

the attorney, which was an accident, and this court often relieves 

accidents ; and therefore the deeds ought not to be delivered up 

without payment of the money. The court decreed the deeds to 

be brought before the maſter, and to be delivered by ſchedule to 

the plaintiff, But, note, no reaſon was given for this decree. 

Ch. Prec. 375. Mich. 1713. Brander v. Boles, | 

o. Feme before marriage veſts her eſtate in truſtees for her S. P. by 
* —_— her 2 will - be cbaged hy the — J- 

bankruptcy, nor her eſtate out of the reach of the creditors z but Trin. 1714. 

ſuch ſettlement r conveyance quoad the creditors ſhall be deemed Wms's 

void and fraudulent; per Parker Ch, J. in delivering the opinion aq" 

of the court. 10 Mod. 247. Trin. 13 Ann. B. R. Miles v. Miles v. 

Williams. Williams. 

31. M. a feme ſole entred into a bond, and married A. who 10 Mod. 
after became bankrupt. It was reſolved by the court of B. R. that 8 
by the bankruptcy of the huſband, the bond-debt of the wife is accordingly. 
diſcharged, and alſo that debts due to the wife, though unrecovered, (94 
are within the act of 4 Annæ, cap. 17. to be aſſigned by the com- 
miſſioners of the bankruptcy, Wins's Rep. 249. Trin. 1714. 
B. R. Miles v. Williams. 

32. A feme ſole legatee of oool. payable after the death of the Gilb. Eqa. 
te/tater's wife, and at her age of twenty years, if ſhe ſhould live ſo 12 8 
long, at about eighteen years of age married J. S. who after became 
a bankrupt. Then the widow died, and the legatee became of 

twenty years of age. The aſſignees of the bankrupt's eſtate 
brought a bill, claiming the 10001, which was decreed by Baron 
Price in the abſence of Ld. C. Cowper. But upon an appeal to 
Ld. Chancellor, his lordſhip declared, that the aſſignees were in 
no better condition than the bankrupt himſelf, and that, had he 
ſued for the legacy, the court would oblige him fo make a pro- 
viſion for the wife and children, and that ſo muſt the aſſignees, 
if they come here for equity. Wms's Rep. 382. Mich. 1717. 
Jacobſon v, Williams, | | 

37 But as to the intereſt of the loool. that having been com- 
monly allowed to be received by the bankrupt, fo ought the aſ- 
ſignees to receive the ſame during his life. Ibid. 383. 

34. And if the bankrupt's wife ſhould die without iſſue, then 
the bankrupt would have been allowed to receive the whole 
money, and therefore in ſuch caſe the afſignees ſhould be allowed 
to receive it allo. Ibid. 384. 

35. Feme = takes a mortgage for Sool. and marries B. a 
tradeſman, wha becomes bankrupt, The commiſſioners aſſign all 


his 
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his eſtate real and perſonal. B. dies. The wife claimed the be- 
nefit of the mortgage, and brought her bill for that purpoſe, and 
to have the writings from the aſſignees. The Maſter of the Rolls 
delivered his opinion ſolemnly, firſt for the wife, and afterwards 
for the aſſignees; but ſaid, that if there had been any articles be- 
fore the marriage, purporting that this money ſhould continue in the 
wife as her provifien, or ſhould be aſſigned in truſt for her, this 
would have been a — lien upon the mortgage, and have pre- 
ſerved it from the bankruptcy. Wms's Rep. 458. Trin. 1718. 
Boſvil v. Brander. 

36. And his honour held, that if the aſſignees had in this caſe 
brought their bill againſt the widow, equity would hardly have lent 
any aſſiſtance againſt her; becauſe they claiming under the. huſ- 
band, could be in no better plight than the huſband would have 
been, and had he ſued for the money, or prayed a forecloſure, 
equity would (probably) not have compelled the payment to him, 
without his making ſome proviſion for his wife, or at leaſt upon 
her application the court might have prevented payment to him, 
unleſs he make ſome proviſion for her. Wms's Kep. 459. Trin. 
1718. Boſvil v. Brander. 

455 A. living in à remote part of England from B. and having 
dealings with him, ſends him a quantity of goods; B. apprehenſive 
he ſhould ſoon be a bankrupt, and not thinking it reaſonable, that 
theſe goods ſhould go to the payment of other creditors, delivers a 
e of goods, which were moſtly the very ſame that were ſent 

im, to C. for the uſe of A. After that, but before A's acceptance 
of them, B. breaks. The queſtion was, whether the delivery of 
theſe goods to C. for the uſe of A. did not veſt the property of 
them in A. ſo abſolutely, as to put them out of the diſpoſal of the 
commiſſioners of bankruptcy; and upon this appearing by evi- 
dence, at the trial, to be the caſe, it was ſtated by the direction of 
Parker Ch. J. who tried the cauſe, for the opinion of the court, 
who all delivered their opinion ſeriatim this term, that the pro- 
perty of the goods was ſo veſted in A. by the delivery of the goods 
to C. for his uſe, that they were not ſubject to the diſpoſal of the 
commiſſioners, 10 Mod. 432. Paſch. 5 Geo. 1. B. R. Atkins 
v. Berwick. 

38. A trader in London having money of J. S. (who reſided in 
Holland) in his hands bought S. S. flock as factor for J. S. and 
took the yur in his own name, but entred it in his account book 
as bought for J. S. after which the trader became bankrupt, 
Determined by the Lord Parker, that the truſt ſtock was not 
liable to the bankruptcy, and faid, it would leſſen the credit of 
the nation to make ſuch a conſtruction, 3 Wms's Rep. 187 
in a note of the reporter cites Trin. 1721. Ex parte Chion. 

30. Aſſignee is in the ſame condition (as to the right) with the 
bankrupt himſelf, and conſequently if he was barred by the ſtatute 


Plunket. —- of limitations, ſo ſhall the aſſignee. 8 Mod. 171. Trin. 9. Geo. 


one joint 


trader be- 


rey v. Bendiſh. 


comes a bankrupt, and the other receives 100l. of a joint debt. Aſſignee brought trover ' Ay 
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whole money received; but reſolved he could only maintain action for a moiety, for he can only 
have ſuch action as the bankrupt could, 2 Show. 103. Paſch. 32. Car. 2. B. R. Ruſhward v. 
Hodſon. 


40. In an action for trover for certain S. S. bonds, this queſ- 
tion fell out upon the trial, whether if a bankrupt's wife employs 
another to buy bonds with the bankrupt's money, and he accordingly 
_ and delivers them to the wife, the aſſignees under the com- 
miſhon may come upon the buyer? Upon which queſtion, the 
Ld. Ch. J. whom the cauſe was tried before, ordered the poſtea to 
be ſtayed. And now the court ſeemed to be of opinion, that the 
commiſſioners could not come uon the buyer; for they ſaid, if they 

could, it would be of dangerous conſequence ; becauſe he only 
acts as an agent or ſervant to the other. However it /tood over. 
Barnard. Rep. 77. Trin. 2 Geo. 2. Wilſon v. Polton. 

41. Aneſtate was deviſed to be ſold, and the monzes ariſing by 8. c. cited 
ſuch ſale to be divided among ſuch of the children of A. as ſhould be 3 Wmv's 
living at A's death. B. one of A's children became bankrupt, and 3 
the commiſſioners aſſigned over his eſtate; after which B. got u, — + 
his certificate allowed, and then A. died. Decreed that this ſhare Reporter 
of the money which on A's death belonged to B. ſhould be paid gt — 
to the commiſſioners ; becauſe not only the later Ratutes, relating — od. pany 
to bankrupts, mention the word (poſſibility) but alſo becauſe 1 the 

Eliz. cap. 7. S. 2. impowers the commiſſioners to aſſign all which u__ — 
the bankrupt might depart with; and here B. in the life-time of an hk 
A. might have releaſed this contingent intereſt. Beſides the 21 eſſecbs of 
gs I. cap. 19. enacts that the ſtatutes relating to bankrupts ſhall — 
conſtrued in the moſt beneficial manner for creditors. Wms's poſſeſſed or 
Rep. 385. in a note there. cites it as decreed at the Rolls. Mich. iutereſted 
1731. and affirmed by Ld. Ch. King, Mich. 1732. Higden v. 9 where 


Williamſon. in he has, 


. or may ex- 
peQt any profit, poſſibility of profit, benefit, or advantage whatſoever. 


42. 5 Ces. 2. cap. 30. S. . In caſe any commiſſion of bankruptcy 
ſhall iſſue againſt any perſon, who after the 24th of une, 1732, 
ſhall have been diſcharged by virtue of the act, or thall have com- 
pounded with his creditors, or delivered to them his effects, and 
been releaſed by them, or been diſcharged by any act for relief of 
inſolvent debtors, then the body only of ſuch perſon conforming 
ſhall be free from arreſt and impriſonment ; but the future eſtate 
of ſuch perſon ſhall remain liable to his creditors (the tools of trade, 
neceſſary houſhold goods, and neceſſary wearing-apparel of ſuch 
bankrupt and his wife and children excepted) unleſs the ejlate of 
ſuch perſon ſhall produce clear 155. in the pound. 

43. J. S. by will gives to his daughter A. then wife of one 
Beavis, his gold watch, jewels, china, and houſhold goods to be at her 
diſpoſal, and to do therewith as ſhe ſhall think fit. Teſtator dies. [ 96 ] 
Beavis becomes a bankrupt. 

This is a deviſe to the ſeparate uſe of the wife and not aſſignable 
by the commiſſioners of the bankrupt, &c. | 

A caſe was cited as before Ld. Chancellor Cowper, viz. deviſe 
o feme covert far her uſe and benefit, and held that becauſe it was 
not 
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not for her ſeparate uſe, but only for her uſe and benefit, it was 
the huſband's ; but the Maſter of the Rolls ſaid he was very much 
difatished with that determination, and here the intent appears to 
give it to the ſeparate uſe of the wite ; and a married woman could 
not have, &c. to her own diſpoſe, if in the power of the huſband, 
and the things were proper for her ſeparate uſe, and decreed for the 
wife. MS. Rep. 1733. at the Rolls. Kirk v. Paulin. 

44. If J. ſends goods to B. from beyond 2 to the uſe of B. and 
before theſe goods are paid for, B. dies inſolvent, I cannot have my 
goods again; but if I ſend goods to a fatter to diſpoſe of to my 
uſe, and he becomes a bankrupt, theſe goods are not liable to the 

ebt of ſuch bankrupt. 3 Wms's Rep. 185. Trin. 1733. God- 


frey v. Furzo. 


45. Stat. 19. Ges. 2. No perſon who is or ſhall be bona fide a 
creditor of any bankrupt, for or in reſpect of goods really and 
bona fide fold to ſuch bankrupt, or far, or in reſpedt of any bill, or 
bills of exchange really and bona fide drawn, negociated, or ac- 
cepted by ſuch bankrupt, in the uſual and ordinary _ of trade 
and dealing, ſhall be liable to refund or repay td the aſſignee or aſ- 


ſignees of ſuch bankrupt's eſtate, any money which before the ſuing 
forth of ſuch commiſſion was really and bona fide, and in the uſual 


and ordinary courſe of trade and dealing, received by ſuch perſon 
of any ſuch bankrupt, before ſuch time as the perſon receiving the 


fame hall know, under/tand, or have notice, that he is become a 


bankrupt, or that he is in inſolvent circumſtances. 


(U) Liable. What. Settlements or Securities on, 
or Claims by Wife or Children. 


1. IN treſpaſs, upon not guilty pleaded, it was found, that the 

land was copyheld of inheritance, held of the manor of C. 
and that there was a ciſtom in that manor, that if a copyholder in 
fee died ſeiſed, living his wife, ſbe ſhould have the copyhold during 
her life, and twelve years after; then they found the ſtatute 13 
Eliz. and x Jac. 1. of bankrupts, and that upon a commiſſion of 
bankruptcy, the huſband was adjudged a bankrupt, and that he 
being ſeiſed in fee of the ſaid copyhold, the commiſſioners made 
a bargain and ſale thereof to the plaintiff for the uſe of the cre- 


253. ditors, &c. They find, that the widow, at the court held, &c. 
1 admitted tenant ſecundum conſuetudinem manerii before the 
cites 8. &“ plaintiff was admitted; it was held by Berkley and Croke juſtices, 
& S. P. for that the bargain and ſale binds the copyholder, and bars his eſtate, 
= ale of and that he is no longer a copyholder after the bargain and fale 
by deed in- inrolled; and that when the bargainee is admitted by the lord, 
dented and the eſtate ſhail veſt in the bargainee, and the admittance ſhall have 
3 it relation to the bargain and fale and diveſt the eſtate, which the 

be does feme claimed by the cuſtom; and judgment accordingly. Cro. 


dics, he does G 
C. 568. Hill. 15 Car. B. R. Parker v. Bleek. 


not die 
ſciſed, 
97 ] 2. A. purchaſed a copyhold to him and his fon for their lives, re- 
o. O. 548. mainder to his wife in fee, and about two years after turned inn- 
pl. 3 8. C. keeper, 
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leeper, and about twelve years afterwards became a bankrupt, and 
his copyhold was ſold by the commiſſioners to the defendant ; A. the 
bankrupt died. [The wife died. ] B. his ſon entered and made 
a leaſe, &c. to the plaintiff, who brought ejectment; it was re- 
ſolved, that though a copghold eftate is liable to the ſtatutes, yet 
this copyhold is not, becauſe it was bought two years before the 
p_—_— was an innkeeper ; ſo that he was not an offender when 


97 


but Kates it, 
that the lei- 
ſor of the 
plaintiff 
was the pet - 
ſon to 
whom the 
commiſu- 
oners ſold 
the lagd tor 
the benefit 


e bought the eſtate, and judgment was given for the plaintiff. 
March 34. pl. 67. Trin. 15 Car. B. R. Criſp v. Prat. of . 
tors, and a 


judged for the defendant ſthe ſon.] by all the juſtices, but Berkley contra; for they held, that the 
purchaſe being before A. the father became a trader, and ſo long before he became a debtor, is not 
within the ſtatute; for the ſtatute intends ſuch perſons only as get their living by buying and 
ſelling, and by fraud had paſſed away their lands to friends in truſt, and became indebted, and 
committed ſuch acts of a bankrupt; that for ſuch acts done by them after, it ſhould be within the 
commiſſioners power to fell ſuch their lands, But here, many years before, when he was a clear 
man, he procured this land to be ſettled upon his ſon, (No fraud or purpoſe of being a bankrupt 
being found.) It would therefore be a miſchievous cafe, and full of inconveniences, if it ſhould 
be within the ſtatute; for none might know with whom to deal by way of marriage or otherwiſe, 
when he is not a tradeſman, and ſettles land upon his wife and children bona fide, and without 
cauſe of being ſuſpected go be a bankrupt, and afterwards becomes a tradeſman, and then a bank- 
rupt, if this act ſhould overthrow a conveyance duly ſettled. Jo. 437. pl. g. S. C. ſtates it, 
that the cjectment was brought by the ſon, and that judgment was given by all for the plaintiff, 
præter Barkely, who held for the defendant in omnibus. 

But it was reſolved, that copyhold lands otherwiſe were within the ſtatutes, and might be ſold. 
Cro. C. &c. ibid. —Supp. to Co. Comp, Cop. 88. cites S. C.—-——S, C. cited Hardr. 435, 
436, and ſays, that the reaſon why copyhold lands were adjudged in that caſe to be included in 
the general words of all lands, tenements, and heredicaments in the ſtatute 21 Jac. touching bank« 
rupts was, becauſe copyholds are expreſsly mentioned in the ſtatute 2g Eliz. concerning banks 
rupts, and the ſtatute 21 Jac. being ſubſequent and explanatory, and a very beneficial law, there» 
fore copyholds have been adjudged to be within thoſe ſubſequent laws; beſides, the lord of the 
manor, in the caſe of a bankrupt copyholder, can be at no prejudice, becauſe the aſſiguee of the 
evmmilliguers is to be admiticd, and to pay his fine to him. 


3. A tradeſman in conſideration of marriage made a conveyance 
of his lands to himſelf and his wife, and afterwards became a 
bankrupt; it was held per Cur. that the wife was within the ſta- 
tute 1 Jac. 1. and the providing for his wife and children to be a 
2 for himſelf, Sty. 288, Trin. 1651. B. R. Tucker v. 

4. It is a common caſe, that if a man voluntarily pays money to 4 
bankrupt after he becomes ſo, it is in his own wrong and he may 
be forced to pay it again. But otherwiſe it is, if the bankrupt 
recover it againſt him by courſe of law; per Ld. Chancellor. 
Vern. 94. Mich. 1682. in the caſe of Noel v. Robinſon. | 

5. Deviſe of Sool. 1 be inveſied in land for the benefit of the 
wife of J. S. for her life, and afterwards to her children, and the 
Intereſt of the money to go in the mean time to ſuch perſon as 
would be intitled to receive the profits. J. S. the huſbard becomes 
bankrupt; per Cur. this not being a truſt created by the huſband, 
nor any thing carved out of his eſtate, but given by a relation of 
the wife's, and intended for her maintenance, it is not liable to the 
creditors of the huſband, and decreed the intereſt to be paid to the 
truſtee to be laid out in land and ſettled according to the will. 
2 Vern. 96. Paſch. 1689. Vandenanker v. Deſbrough. 

6. A. a trader on marriage gives bond to a truſtee to leave his It was (aid, 


Wife worth 500l. or a third part of his perſonal eſtate, at her wat _ C. 
election. 
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beld doubt- election. A. becomes bankrupt; decreed that the wife come in 
ed of this. as a Creditor on the 5o0l. bond, and what ſhould be paid in reſpect 


» Wrms's : . L : 
Rep. 298. thereof to be put out at intereſt and received by the creditors 
cues it as during the life of the * hufband, and if the wife ſurvived, then the 


— — money to be paid to her. & Vern, 662. Trin. 17 10. Holland v. 


petition ex Calliford. 
parte Baily. 

But where a bond was given by the buſband for 3 of a ſum of money to bis wife, in 
caſe fbe ſurvived bim, and the huſband after became a bankrupt, Ld. Ch. King held, that no part 
of the eſtate ſhould be deferred from being diſtributed, the act ordering a diſtribution within 

months; eſpecially here being neither debitum in præſenti, and perhaps might never be 
debitum in futuro; for ſhe might die in her huſband's life; beſides, after certificate allowed, he 
might trade again and become ſolvent, and able to pay the bond. But though the debt was con- 
fingent when the cbligor became bankrupt, yet if the contingency happened before the diſtribution 
ade, then ſuch contingent creditor ſhould come in for his debt, 2 Wms's Rep. 497. Mich. 
23728. Ex parte Caſwell, Ex parte Cazalet, Ex parte Bateman. 

So if ſuch contingency happened before the ſecond dividend made, the creditor ſhould come in 
for his proportion thereof, though atter the hiſt dividend, By Ld. C. King. Ibid, 499. 


7. Lands deviſed to his daughter being a feme covert for her 
eparate uſe, without appointing any - apd it being expreſsly 
declared to be excluſive of the huſband, ſhall not be ſubject to the 
bankruptcy of the huſband, and decreed at the Rolls accordingly, 

2 Wms's Rep. 316 to 319. Mich. 1725. Bennet v. Davis. 

8. One not in debt, nor then a trader, makes a voluntary ſettle- 
anent on a child, and afterwards becomes a trader and a bankrupt ; 
this ſettlement is not liable to the bankruptcy. 3 Wms's Rep, 
298. pl. 75. Trin. 1734. Lilly v. Oſborn, | | 


(W) How far any Mortgagees or Purchaſors of 
Lands or Goods from a Bankrupt ſhall be af- 
fected by the Bankruptcy. 


1. 21 Fac. 1. cap. 19. IF any bankrupt ſhall convey, or aſſure an 

Tr 13. 62855 1 — goods, or e/late, unto any pat on 
upon condition, or power of redemption at a day to come, by pay- 
ment of money, or otherwiſe, it ſhall be lawful for the commiſ- 
ſioners, before the time of the performance of ſuch condition to ap- 
point, under their hands and ſeals, perſons to make tender 7 the 
money, or other performance, according to the nature of ſuch con- 
dition, as full as the bankrupt might have done; and the com- 
miſſioners ſhall, after ſuch tender or performance, have power to 
ſell ſuch lands, goods, and ęſtates for the benefit of the creditors, 
as fully as they may ſell any the eflate 5 the bankrupt, 

2- 8. 14- No purchaſor, for a valuable conſideration, ſhall be 
impeached by any of the acts againſt bankrupts, unleſs the commiſ- 
fion be ſued out within five years after the perſon became a banks 
rapt. 

3. If the copyhold lands of a bankrupt be ſold according to the 
ſtatute of the 13 Eliz. cap. 7. the vendee ſhall be admitted and pay 
a fine. Co. Comp. Cop. 62. S. 56. 

| 4. The 
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4. The plaintiffs and the defendant were all creditors of ane &. 
who was a lead merchant, and who on 19 Jan. 18. Car. 2. was 
declared a bankrupt ; and the commiſſioners aſſigned his ej/2ts to 
the plaintiff and others in the month of October, Anno 19 Car. 2. 
The defendant was then in paſſeſſian of his e/late, and refuling to 
deliver it to the affigneees, & they brought their ejectment. Now, 
though the deed under which the defendant held the iands was 
dated in February after S. was declared a bankrupt, yet the plain- 
tilts were nonſuited. Then they brought a bill to diſcover whe- 
ther the defendant did not know at the time of executing his 
deed, that S. had committed an act of bankruptcy, and ſo to ſet 
forth the fraud of obtaining the deed, and to have a new trial. 
The defendant pleaded his deed, and that S. was really indebted 
to him at the time it was executed, and demanded judgment, 
whether he ſhould diſcover any thing to weaken his title? and 
upon long debate, the plea was allowed. Nelſ. Chan. Rep. 141, 
142. 22 Car. 2. Gladwin & al' v. Savill. 
» 


99® 


4 Chan, 
Rep. 41. 
8. C. lays, 
the defen- 
danis de- 
* ed 


Jo yments 


whether 
they ſhall 
diſcover 
any thing 
to weaken 
their eſtates, 
or whether 
theplaintiffs 
{hall exa- 
mine againſk 
themas pure 
chaſots, and 
that upon 
long debate 
it was al- 
lowed, that 
the plain- 


tiffs may at any time bring any new action, 


5. The aſſignee of a bankrupt exhibits bis bill againſt the defen- 
dant, te diſcover goods of the bankrupt, that came to his hands after 
the bankruptcy. The defendant, by way of plea, ſets forth, that 
he had no goods of the bankrupt's, or that ever were his, but 
what he bought for full and valuable conſideration, and bona fide z 
and that at the time of the ſale and payment of his money, he 
had no notice either of the —_— or of ary att of bankruptcy 
committed by the bankrupt. On long debate, the plea was allowed 
by the Ld. North, and to take what remedy they could before the 
commiſſioners, or at law. Hutchins, counſel for the defendant, 
Cited a former precedent, but was not produced. 2 Chan. Caſes 
135. Hill. 34 and 35 Car. 2. Brown v. Williams. 

6. Aſſignce of the commiſſioners of bankruptcy againſt P. ex- 
hibited his bi] againſt the defendant, fe diſcover goods, &c. which 
were the bankrupt's at the time of his breaking; the defendant 
pleaded, that he was purchaſor for full and valuable conſideration, 
and at the time of his purchaſe, until the now bill, had no notice 
that P. was a bankrupt, nor of any commiſſion, and pleads this 
matter againſt any diſcovery, After long debate, Ld. K. North 
ſeemed to incline that the defendant, being a purchaſor without 
notice, ſhould not be prejudiced by this court; but that if the ſale 
were at an extreme under-value, as for 38. or the like, then ſuch 
a general plea ſhall not ſtand. And after long debate, whether 
the defendant ſhould ſet forth what the goods were, or what the 
defendant paid for them, it was concluded that he ſhould, fo as the 
plaintiff ſhould conſent to take no advantage of the diſcovery, but 
here in this court only, and not at law, which the plaintiff con- 
ſented to by his counſel, and to ſubſcribe his conſent with the 
Tegiſter, and then the defendant was to anſwer. - 2 Chan. Caſe 
156, 157. Mich, 35 Car. 2. Wagſtaff v. Read. 
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7. A. purchaſes of a man, who had committed an act of bank- 

« ruptcy, but without notice thercof; afterwards a commiſſion is 

taken out, and there being a term ſtanding out in truſtees, the 

a/ſi;nee brings a bill againſt them and the purchaſor, to have the 

term aſſigned to him. Bill diſmiſſed. 2 Vern. 599. pl. 537. 
Mich. 1707. Wilker v. Bodington. 


[100] (TY) Diſtribution. To Whom ; and How; and 
8 c When. | 


Hut. 37.38. 1, PON view of the ſtatute of 17 Eliz. and 1 Jac. it was 
22 A reſolved by the court, that if certain cr-ditors ſue a com- 


Razzie's miſſion, and others within four months after or more, being credi- 
Caſe, S. C. tors, come before diſiributian, and will join in the charge of the 


a © Sag commiſſian, and all that belongs to it, and tender their parts, that 


corcingly, they ſhall not be refuſed, but have their qual perts as creditors. 
and allo, But if any diſtribution be mace of any part of the eſtate, no cre- 
_ ditors are to be admitted after, that came not in before. Hob. 287. 
fGioners may pl. 375+ Rugle's Cale. 

ſell and pre- 

pete for diſtribution preſently upon the xxecution of the commiſſion, but until the 4 months are 
paſt, they may not proceed to dittiibution; for the creditors which inhabit in the remote parts 
of the rcaim perhaps cannot have notice; and it may be carried fo fecretiy, that if they might diſ- 
tribute preſently, that they. witich fued out the commiſſion, ſhould be only ſatisficd, when, in- 
derd, there was no default in the others. Alſo it was reiolved, that the offer of creditors to be 
Joined, an betore they be partakers, is not an effectual offer, without offering to be contributary 
to the charges; but to oficr any particuizr ſum is not neceſſuy, becaule they know not what ſum 
is di{ſburſcd, and at is to be afleiſed by the commiſſioners. And the words (for the charge of 
the commiſſion} is io be extended to all charges ariüng in ſuing forth the commiſſion, and in 
excc...un end detence thereot, 


_ _ 2. 21 Fac. cap. 19. S. 9, The commiſſiners are impowered to 
7 „ examine upon oath any * fer the diſcovery of the certainty of 


fee owe: a x , . 
debt by f- the ſeveral debts due to the creditors; and creditors having their 


rate, me at- debts ſecured by judgments, ſtatutes, or other ſpecialties, with or 
dee wi:10ut penalty, or having made attachments in London, Sc. 


becomer a . : 
bankrupt, Where there is no execution or extent ſerved or executed before the 


_ _ Te- perſon became bankrupt, ſhail not be relieved for more than a rata- 
1 by fla- 3 part of therr juſt debis, without reſpect ts any penalty contained 


rute extend : 
the lands, in ſuch judgment, ſtatute, or other penalty, 
then com- : 
miſſion of bankruptcy is ſued out; upon a reference by the Lord Chancellor to the Judges of 
C. B. they held that the clauſe of the ſtatute was full ud plain, that a/l the credirors of the 
bankrupt, unleſs were there was @ mortgage. fluid be equal'y paid, Wins“ Rep. gz, gy. Foich. 
1706. 8 Geo. Newland an! Beckley, . | 

And Trevor Ch. J. ſaid, a judgment or recogrizance did no more bind the lands, than the tefte if a 
F. fa. ound the goods at the time of the making of this Hlatute; and u was plain, if the fi. tas 
was not ſen ed and executed, ſuch creditor, not withſtanding his ſuing ont his fi. a, mould come 
in onl; in proportion with the creditors even by fimple contract. Wms's Rep. 93. Patch. 


2796, Sir Geo. Newland and Becklcy v. 


3. ill againſt the commiſſioners and aſſignees of a ſtatute ot 
bankruptcy to be let into the flatuts, paying contribution-money, 
and decreed according:y, the plaintiff ikewiſc accounting for what 

eſtate 
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eſtate of the bankrupt came to the hands of the plaintiff's father, 
and repaying money, which himſelf had recovered at law. Fin. 
Rep. 60. Hill. 25 Car. 2. Vanaker v. Nath, & al. 

4. Creditors excluded were let in for their thares according to 


a prior agreement, though an aſſignment and dividend had been 


made of the eſtate. Fin. R. 326. Mich. 29 Car. 2. Ebſworth and 
Manſell v. Kent & al. 

F. A. mortgaged lands, and afterwards becomes a bankrupt. 
The title of the mortgagee is not to be impeached by the ſtatute, 
and the mortgagee being a creditor likewiſe by bond, was decreed 
to come in, he paying his contribution- money. Fin. R. 466, 
Mich. 32 Car. 2. Tanner v. Chapman & al, 

6. Where there are /ands unſold, and the commiſſioners make a 
diſtribution on a ſuppoſed value thereof, without having any money 
to diſtribute, this was held by the court to be a good and regular 
diſtribution, and the words of the act are, that the commiſſioners 
ſhall have the ordering F the bankrupt's e/tate, ſo that there is no 
neceſſity to ſel and diſtribute the money, but if they allat 2 
portion of the land to each creditor, it is well enough. 2 Vern. 
158. Trin. 1690. Hitchcox v. Sedgwick. 

7. Ld. Hutchins faid, that fraudulent diſtribution may be ſet 
aſide by the Ld. Chancellor, even upon a petition, and that it had 
been ſo done in the Ld. Clarendon's time. And in the principal 
caſe a new diſtribution was ordered, and land, fold before fraudu- 
lently, was ordered to be fold again, and other creditors not taken 
in before to have their e N 2 Vern. 156. to 162. Trin. 
1690. Hitchcock v. Sedgwick. | 

3. If one guits his trade, and a commiſſion of bankruptcy is 
afterwards ſued out againſt him by his old creditors, yet an after 
creditor ſhall be admitted to have his ſhare in the bankrupt's eſtate, 
Ld. Raym. Rep. 287. Hill. 9 W. 3. in caſe of Meggot v. Mills. 

9. A. being indebted to a feme covert becomes a bankrupt, the 
huſband pays the contribution meney, and dies before diſtribution, 
and then the wife died. The executors of the wife are intitled 
to the dividend ; for the huſband paying the contribution money 
does not alter the property of the bond. 2 Vern. 707. Mich. 
1715. Anon. 

10. A. drew a bill of exchange for 1001. on B. in Holland, 
payable to C. which B. accepted, and afterwards A. and B. become 
bankrupts, and C. received gol. of the lool. out of B's effects. 
Ld. C. Macclesfield directed, that the creditors of A. come in for 
the Gol. reſidue of the 1001. and that if the 4ol. paid to C. 
ſhall appear to have been paid out of B's own effefts, then the 


creditors of A. ſhould come in for the whole 1001. out of which 


they muſt anſwer the other 40l. to the creditors of B. that being 
to be taken by A's creditors in ſuch caſe only as truſtees for B's 
creditors. 2 Wms's Rep. 89. Hill. 1722. Ex parte Rylwicke. 
11. A. gives a promiſſory nate for 200l. payable to B or ander, 
B. indorſes it to C. who indorſes it to D. A. B. and C become 
bankrupts, and D. rec, ives 55. in the pound on a dividend made by 
the afſignces again! A.— D. 1 * come in as a creditor for 9 
| 2, only 
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enly out of B's effects, and if D. paid contribution money for mote 
than 1501. it ſhall be returned. 2 Wms's Rep. 407. pl. 129. 
Paſch. 1727. Ex parte Lefebure. 

12. Upon petition to Ld. Chancellor, the caſe was, Hugh 
Payne and Deborah Bullock May 1716 gave bond to Mary Tirrel 


for payment of 120l. In 1727 Mary Tirrel aſſigned a bond to 


Rachel her daughter the petitioner ; Hugh Payne and Deborah 
Bullock both died. Hugh Payne died infolvent. Deborah Bul- 
lock left a con ſiderable rea! gate, which devalued to Hugh Payne 
her grandſin. Hugh Payne the grandſon entered and ſold part of 
the lands, and after became a bankrupt ; his aſſignees were in 
P*[[effion of the lands that were Deborah Bullock's, unſold by Hugh 
Payne the grandſon. Petitioner therefore prayed that thoſe lands 
in the hands of the aſſignees might be liable ta the bond debt of 
Deborah, 1 to the general creditors of Hugh Payne the 
grandſon. It was inſiſted for the petitioner, that ſince the Stat. 
lands in hands 
ef deviſees are made liable to bond debts, as in the hands of the 
heir, and here the aſſignees and in the place of the bankrupt, and 
ſubject to the ſame equity, and the bankruptcy and aſſignment is 
no alienation bona fide within the exception and intention of the 
ſtatute, and the caſe of the executors becoming bankrupts, having 
aſſets remaining in ſpecie is common, and always held the creditors 
of teſtator to have a preference. But it was inſiſted e contra, 
that there is no ſpecifick lien. The aſſignment is an alienation, 


and the caſe of executors differs; executor is looked upon as a 


truſtee. Ld. Chancellor ſaid, this is a point of too much diffi- 
culty to determine in this ſummary way. Let the petitioner 
bring bill by Eaſter term, and ſtay ſufficient of the eſtate in the 
mean time in the aſſignees hands. MS. Rep. Trin. Vac. 1733. 
Ex parte Warren, & ux'. | | 

3. Upcot a merchant mortgaged lands to W. for 11571. and 
efrerwards mortgaged the ſame together with other lands to Hel- 
well, as a collateral ſecurity for 5ool. due by the ſaid U. to H. 
by bond, and about 10 days afterward U. was declared a bankrupt. 
Part of the premiſſes were ſold for 10 50l. and the money paid to 
VV. but the commiſſioners refuſing to ſell the reſidue, and the 
a{lignees refuſing to ſatisfy the demand of H. or to admit him to 
have any ſhare of the bankrupt's eſtate, he petitioned for a ſale to be 
made of the ret of the mortgaged premiſſes, and the money to be 
afplied tnwards the diſcharge of the demands of W. and himſelf, 
and in caſe if any Aefictency, then to be admitted a creditor on the 
ſaid bankrupt's eſtate, for what ſhauld remain due after ſuch ſale 
and applicdiion as afereſuid, and ta flay any dividend in the m-an 
time. Whereupon the Ld, Chancellor, upon hearing counſc}, 
referred it to the commiſſionęers to take an account of what vas 
due to W. and H. refpeRivelr, for principal and intereſt on their 
reſpective mortgages, and ordered, that ſo uch of the ſaid mort- 
paged premiſies as remain unſold, tobe {oid to the beſt bidder, 
and the monies ariſing to be applied to the diſcharge of all principal 
and intereit due to thy ſaid W. in the firſt place, and then of = 

al 
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faid H. together with his coſts of application, by petition to this 
court, to be ſettled by the faid commiſſioners; and in caſe the 
petitioner and aſſignees ſhould differ about the ſame, and if the 
ſame ſhould not prove ſufficient to pay the petitioner his principal 
and intereſt and coſts as aforeſaid, then the petitioner to be ad- 
mitted a creditor for ſuch deficiency, and be admitted to a divi- 
dend, &c. for the fame; and that the ſaid W. and H. be examined 
touching the account, and to produce upon oath all deeds, books 
of account, and vouchers, &c. MS. Rep. 31 May 1737, upon 
the petition of Wm, Howel, of Exeter, Eſq. . 


(Y) Diſtribution to whom; and how. In Caſe se (* pt, 
of Partnerſhip. * 


1. JOINT dots are to be paid out of the joint flock firſt, and if On a joint 
there be an overplus, then that ought to be applied te pay — 
particular debts each partner; but if there be not enough to pay a 
all the joint debts, and if either of the partners ſhail pay more than 11% traders, 
a moiety of the joint debts, then 2 partner is to come in before — 
the commiſſioners of the bankrupts, and be admitted as a creditor re u 
for what he ſhall ſo 7 over and above his moiety. 2 Chan. to come in, 


Rep. 226. 34 Car. 2. E. of Craven & al' v. Knight & al'. = 2 wm 


| to be 2 
plied, firſt to pay the partnerſhip debts, and then the ſeparate debts; and the ſeparate Accs 
to pay firſt the ſeparate creditors, and afterwards the partnerſhip creditors; per Cowper Ch ncel- 
lor, e Vern. 706. Mich. 1715. Crowder's ce. — Wus's Rep 326. S. P. per Ld. Cowper. 
— . F. 2 Wms's Rep, 500. by Ld. C. King, Mich. 1728, Ex parte Cook. 


2. Two partners in trade put in each an equal ſtock, and agreed | 103 ] 
by covenant, that the flock ſhould pay the debts of the flock, and Aquzie is 
neither of their ſeparate debts ſhould charge the ſtack, but only his = — 
own eſtate, or to that effect. They both became bankrupts, and a creditors 
commiſſion againſt them both; one of them owed ſeparately more could have 
than the ather. The queſtion was between the ſeparate creditors inne 
of each bankrupt, and the creditors on account of the joint ſtock ; under 
for theſe would exclude the 17 creditors from charging the whom | . 
joint ſtock, but that it ſhould ſatisfy the ſtock debts. But the |, 
Lord North was of a contrary opinion ; for the covenant of the 
partners cannot bind any of their creditors, but only themſelves. 

2 Chan. Caſes 139. Paſch. 35 Car. 2. 27. Ld. Craven v. 
Widdows, 

3. R. S. and G. were partners together in the trade of a dry- 
ſalter; G. embezzles and waſtes the joint-ftack, contracts private 
Adchts, and becomes a bankrupt. The commiſſioners aſſign the 
goods in partnerſhip. Bill by R. the plaintiff for an account, 
and to have the goods ſold ta the beſt advantage; and inſiſted 
that out of the produce of the goods, the debts owing by the joint- 
trade ought to be paid in the firſt piace, and that out of G's Hare 
fſatisfattton muſt be made for what G. had waſted or embexzled; 
that the aſſignees could be in no better a caſe than the bankrupt 

| I 3 himſelf, 
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himſelf, and were intitled only to what his third part would 
amount unto clear after debts paid and deductions for his embez- 
zlement; and the court ſeemed to be of that opinion; but ſent 
it to a maſter to take the account and ſtate the caſe. 2 Vern. 293. 
pl. 283. Trin. 1693. Richardſon v. Goodwin & al. 

4. If one or more of the joint traders becames bankrupt, his or 
their proportions only are aſſignable by the commiſſioners to be 
held in common with the reſt, who were not bankrupts ; at 
Nin Prius before Holt. 12 Mod. 446. Paſch. 13 W. 3. B. R. 
Anon. 

5. Trover for three bank notes, which were payable to A. and 
Cz. and upon the trial it was objected that the ſole intereſt of 
theſe notes was not in A. alone, &c. and that A. had once a partner, 
one J. who died before the drawing of the/e notes, and ſo his exe- 
cutors having not renounced the partnerſhip were ſtill intereſted 
in all things relating to their trade. And J. Powell held that 
this was true enough, for prima facie the executions of J. all be 
taken to continue in the partnerſhip till they renounce it, and no 
renunciation being made out in this caſe, but ſome of the executors 
having proved the will, they were intereſted in theſe notes too, 
though they never acted in the trade. Per Powell J. Somerſet 
aſſizes, 5 Ann. in Arthur's caſe. 

On a joint 6. Separate creditors allowed to come in under a joint com- 
1 miſſion againſ! two partners; but the joint effetts are to be ap- 
joint credi- plied, firſt to pay the partnerſhip debts, and then the ſeparate debts ; 
tors are firſt and as to the ſeparate effects, firſt, the ſeparate creditors, and after 
de coca the partnerſhip creditors, are to be paid out of the ſame. 2 Vern. 


cerſhip 706. Mich. 1716. Ex parte Crowder. 


effects and | | 
it there remains a ſurplus, then the ſeparate creditors are to be admitted. 3 Wms's Rep. 
25 Hill, 1729. Horſey's caſe. | 


7. If a joint commiſſion of bankruptcy iſſues out againſt two 

Joint traders, it was quettioned, if ſeparate creditors may come in 

under it? And that they may, it was argued, that if there are 

two joint traders, and one becomes a bantrupt one day, and the 

other the next day, and a joint commiſfion is taken out, different 

relations muſt be had under the joint commiffion with regard 

to the different times of the bankruptcy, and the diſtribution under 

it muſt be the ſame, as if ſeparate commiſſions had been taken 

L 104 ] out. For in both caſes the joint fund is primarily applied to 
the joint debts, and the ſeparate fund to the ſeparate debts, and 
then in an average t the joint debts & vice verſa. So are the 
orders in the court of Chancery in the following inſtances, viz. 
A. and B. were partners, but the partnerthip being 

diſſolved, and A. ſetting up for himſelf became bankrupt, and a 
coramiffion iſſued out againſt him, and then B. failed, and a 
commiſſion iflued againſt him, the joint creditors were admitted 
to prove their joint debts under the ſeparate commiſſions, and cites 
22 Jan. 1738, the caſe of STepr11ns v. BROWN AND ADLAMB- 
And that 22d „pr 1729, it was ordered, that the joint eſtate 
ſhould go to the joint creditors, and the remaining part of the 
| Joint 
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joint eſtate, which reſpectively belonged to each, ſhould go to 
their ſeparate cred. tors upon a joint commiſſion ſued out againſt the 
then defendants, and cited HoRSEY V. HEYHAM AND HEYHAM. 
aud that 2 Geo. 2. in C. B. two being joint 1-/:gors, 
and after bankrupts, ſeparate commiltions were taken out againſt 
them, and the ſeparate commiſſioners refuſing to Jet in the 
oblizee, he brought an action againſt one of the obligors, but the 
def:ndant having got a certificate under the ſ-parate commiſſion 
was diſcharg-d, ViaTTREWS v. ALAND. Whicu proves that joint 
creditors may come in under ſeparate corumifſions, and by the 
ſame reaſon, ſeparate creditors may come in under a joint com- 
miſſion, and the law being fo, every aſſignee may recover by ſetti 
forth the ſpecial matter; and beſides, if the af/ignee of the other 
part will not jein, he may be ſummoned and ſevered. And the 
court thought the laſt caſe cited came fully to the point of the 
principal caſe, and therefore inclined to give judgment accordingly; 
ſed adjornatur. Gibb. 282. Paſch. 4 Geo. 2. B. R. Grace v. 
Heyham. 0 | 


(Z) Diſtribution, where Debts are due to the 
Crown. 


I. N a ſcire facias on an extent, the caſe was this. Dixon a 

receiver general, as principal, and George Newell and 
Toſ:ph Newell (as his ſecurities) became bound to the Queen in 
23000l. Upon this bond an extent i//ues againſt the body, lands 
and goods of G. Newell and J. Newell, dated 3 December, and 
upon the 8 December an inqui/ition was taken upon the ſaid ex- 
tent, whereby it was found that the defendant Arnold was indebted 
to George Newell in 109]. 125. Upon the return of this inqui- 
ſition, a ſcire facias is ſued out againſt Arnold, and he comes in 
and pleads, that upon the 2d of the ſame December G. N-well 
became a bankrupt, and that thereupon a comm1ſſion of bankruptcy 
i//ucd, and that proceedings were had thereupon according to the 
ſeveral ſtatutes made concerning bankrupts, and that 6 December 
G. N. was found a buntrupt, and that thereupon the commiſſioners 


e over his eſtate and eſfects to one Taylor, ſo that he the 
| defendant was not indebted to the ſaid G. N. but te the aſſignees of 
the cammiſſion of bankruptcy. Upon this plea, the attorney general 
demurrs, and thews for cauſe two things, Iſt, That it was not 
ſet forth what act of bankruptcy the ſaid G. Newell had committed; 
and, 2dly, That he had net ſet forth the commiſſiun, and that the 
2 had adjudged and declared G. N. to be a bankrupt, 
and that the plea amounted to the general iſſue. The barons de- 
livered their opinions ſeriatim. 
And Baron Lovell ſaid, that the plea in this caſe was naught, 


1ſt, Becauſe the defendant had not ſet out what act of bankruptcy 


George Newell had committed; for this being in the cafe of the 


crewn, it is not ſufficient to ſay only, taat ſuch a day G. N. 
| I 4 manifeſtly 


MS. Rep, 
H:il. 8 Ann. 
in the Ex- 
chequer, the 
Qucen v. 


Arnold. 
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manifeſtly became a bankrupt, though this ſort of pleading to bar 
a ſubject may be good enough, a plea to a common intent being 

ood, but in caſe of the crown it muſt be certain; and 2dly, Be- 
cauſe he had not ſet forth that the commiſſioners had found him a 
bankrupt, for the commiſſioners are to proceed upon the ſtatutes, 
and they ought to bring the party within the extent of the acts; 


and of this opinion was Ward Ch. Baron. 

But Baron Lovell obſerved, that there was another fault in the 
plea, becauſe in ſetting out the aſſignment it was not pleaded with 
a profert in Gur”, | 

Baron Price held, that the pleading was ſufficient, As to the 
firſt cauſe aſſizned, he ſaid, that the old precedents in the caſe 
of barikrupts, did ſet forth all the proceedings, as the petition, 
the granting of the commiſſion, &c. and what was done thereupon, 
but the precedents of late were otherwiſe, and they do not ſet forth 
any particulars, but only in general, that ſuch a day he became a 
bankrupt. Lut. 104. In an aſſumpſit by aſſignees of com- 
mfffioners of bankrupts, the ſhort way is now only uſed, when a 
perſon is declared a bankrupt by commiſſioners, it is not any 
way material; for on an iſſue whether a man be a bankrupt or 
not, Though a particular act of bankruptcy is aſſigned ix the plea, 
yet any ether att of bankruptcy may be given in evidence. 

"The judgment or declarations of the commiſſioners is no evi- 
dence in a trial, and conſequently it cannot be material. But 
now eas to the matter, whether this matter ought to be more 
particularly ſet out in the caſe of the crown, he did not think it 
neceſſary, for by the fame reaſon that one act of bankruptcy ought 
to be ſet forth, all the acts of bankruptcy ought to be ſet forth; 
arid the act of bankruptcy, or the declaration of the commit. 
fioners, is not anywiſe material, neither is it any evidence, As 
to -the 2d exception, that this ſort of pleading amounted to the 
gemral iſſue, and that, though this fort of pleading might be 
good in the declaration, yet it is not good in a plea; he ſaid, 
that a declaration required more certainty than a plea. Co. 
Litt. 303. In a declaration every thing muſt be affirmed par- 
ticularly. Now as to the ſaying that he was indebted to Taylor, 
and not to the crown, whether or no this amounted to the general 
iſſue; he ſaid, that to make a general iſſue, they ſhould have gone 
into a particularity, but here this is done not full enough. 0 
21 Jac. eap. 4. it is enacted, that whenſoever the King, and ſuc 
from under hom the King claims, &c. hath been, or ſhall be, 

ut of 2 for twenty years, and ſhall not, &c have taken 
the profits of any lands, & g. within twenty years before the in- 
formation or intrufion to be brought to recover the ſame; the 
defendant, &c. may plead the general iſſue, if he, &, think fit, 
and ſhall not be preſſed to plead ſpecially; and where any in- 
formation of intruſion may fitiy and aptly be brought on the 
King's behalf, no ſcire facias ſhall be brought whereunto the 
ſubject ; all be forced to a ſpecial pleading, but the party was 
— obliged to ſet forth his title. Where a man would take 
advantage of a matter pleaded that amounts to the general iſſue, 

| / = | upon 
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upon a demurrer, he muſt aſſign it for cauſe. 1 Cro. 146. Ward 
v. Blunt. Baron Bury was of the ſame opinion, that the pleading 


he queſtion of law in this caſe was, what operation this 
extent had, and whether or no the goods and chattles of G. Ne- 
well were not bound from the teſte of the writ of extent? As 
to this point it was reſolved per tot. Cur. that judgment ſhould 
be given for the Queen. | 
aron Price argued, that it is agreed of all hands, that in caſe 
of an execution for a ſubject, whether it be an elegit, or fieri 
facias, or an extent, the goods and chattles of the party were 
bound from the teſte of the writ, before the ſtatute of frauds and 
perjuries, by virtue of which ſtatute, the property of the goods 
of the party againſt whom a writ of execution is ſued out, is not 
bound, but from the time that ſuch writ is delivered to the ſheriff, 
Kc. to be executed. But this ſtatute does not extend to the caſe 
of the crown. On an extent on a ſtatute acknowledged accord- 
ing to 23 H. 8. when a liberate is ſued out, and the goods are de- 
livered by the ſheriff, according to the appraiſement in the extent, 
the goods of the party are ſo bound hereby, that he cannot either 
give, ſell, or diſpoſe of them, neither can he forfeit them, nor can 


they be diſtrained for rent. The liberate here has relation to the 


teſte of the extent, though the extendee had no right in the goods 
until the liberate, 1 Cro. 148. Jones 202. Audley v. Halſey, 
The writ to ſeiſe does not give a property, but it is only a protec- 
tion from the crown to have the goods delivered over to the party, 
the liberate is but a finiſhing of the execution. There is ſuch a 
lien upon the goods 'from the teſte of the execution, that if the 
party die, or aſſign away his goods, the ſheriff may execute the 
writ againft the executor, or againſt the aſſignee, Rolls Ab. 896. 


The intereſt of the goods is bound though the * be not 


transferred, See Keb. 930. 932. Bailey againſt 
Sid. 271, 1 Lev. 173- 
Now it will be hard to vary this in the caſe of the crown, or 
to make a conſtruction to leſſen the prerogative of the crown, _ 
Of extents there be ſeveral ſorts, for ſome are general to ſeiſe 
body, land and goods, ſome have a commiſſion in them to find debts 
by inquiſition, or otherwiſe, ſome are to ſeiſe into the Queen's 
hands until the debts are ſatisfied, and ſome of theſe extents are 
to ſel] the goods of the party, and others are that the goods ſhould 
not be. fold: but by order from the court. But this is only as a 
check upon the officer, not but that the erown hath the property. 
In caſe of a ſtatute ſtaple, according to 27 E. 3. cap. 8. the 
goods of the party are to be ſeiſed and delivered to the party; 
now this gives an immediate property. But in caſe of a ſtatute 
merchant this is not ſo, for there goes firſt, proceſs againſt the 
body, and then upon a return of a non eſt inventus, or a mor- 
tuus, there goes an extent againſt the lands and goods. This 
muſt be much ſtronger in the caſe of the crown. | 
Executions for the crown have relation to the time of the 


execution awarded, and the gopds and chattles of the party are 


unning. 
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bound from that time into whoſe hands ſoever they come; 2 R. 
Ab. 157. 171. Sir George Fleetwood's caſe. | 

In Dyer 67. STRINGFFLLOW'S CASE. Stringfellow fu-d a 
writ of extendi facias, out of the Chancery, to have execution of a 
ſtatute ſtaple againit one Browneſope, aud takes the goods ac- 
cordingly, and ſeiſes them into the King's hands, but there is no 
liberate. Then there comes a prerogative writ out of the Ex- 
chequer, rehearſing the King's prerogative, that he o ght to be 
ſatistied his debt, and commanding the ſheriff to Icvy upon 
Browneſope a debt of Sol. which he owed the King, and if 
he had not ſuficient to extend his land, and this writ was deu ẽ,L,. 
to the ſheriff after the day of the return of the firſt writ, bu, he 
firſt writ was not returned at the day. And the itherit h-reapon 
returned the ſpecial matter, and it was held in the Lxchequer, 
that the iheriff ſhould be amerced if he would or amend his 
return (i. e.) return that he had faved the King's debt; for the 
property of the goods was not in Stringfellow, before that the 
goods were delivered to him by virtue of the Ifocrate, 

There is a very ancient ſtatute, 25 E. 3. 19. reciting that 
foraſmuch as the King had made protections to diverſe perſons 
which were bounden to him in ſome manner of debt, that they 
ſhould not be impleaded of the d:bts which they owed to others, 
till they had made gree to the King of that which was due to him 
by reaſon of his prerogative, and fo during fuch time no man hath 
uled, or durſt implead ſuch debtors, whereby it is aſſented and 
accorded, that notwithſtanding ſuch protections, the parties which 
have actions againſt their debtors {hall be anſwered in the King's 
court by their debtors, and if judgment be thereupon given for 
the plaintiff, the execution of the ſame judgment ſhall be put in 
ſuſpence, till gree ſhall be made to the King of his debt. And 
if the creditors will undertake for the King's debt they ſhall be 
thereto received, and ſhall have executian of the debtors of the 
debt due to them, and alſo ſhall recover againſt them, as much as 
they ſhall pay to the King for them. 

As to the objection that this caſe differs from the common caſe 
of extents for the crown, for that here is a debt found which is 


in a third perſon's hands, the extent has bound the money, goods, 


and chattles of the party himſelf, but not the debt in the hands of 
Arnold. 
Now, this debt in Arnold's hands is a chattle, though it be 
but a choſe in action, which in the caſe of a ſubject is not 
aſſignable nor liable to any execution; but in the cafe of the 
crown it is aſſignable and liable to execution. But it is ſaid, 
that this is not the chattle of George Newell. Vid. Stamf. 
Prerog. 45. 17 E. 2. cap. 16. under the word catalla are ny 
comprehended leaſes for years, the iſſues and profits of the 
of thoſe that fly for felony, until ſuch time as they ſhall be 
attained, and acquitted, and of clerks convict, until he has made 
his purgation, emblements growing upon the ground at the time 
the foriciture of the goods firſt began to take place, a right of 
action to goods, as where goods are taken away wrongfully from 


d felon, 
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a felon, or where one is indebted to a felon by obligation, or is | 


accountable to the felon for any receipts or otherwiſe. This 
ſtatute of E. 2. does not give any thing, but only ſhews what 
ſhall be forfeited. © Under the word catalla are ſometimes taken, 
goods which the felon had no property in; as if a man delivers 
money out of a bag or corn out of a ſack to one to keep, who 
is aſterwards attainted of felony, the money or corn in ſuch caſe 
is forfeited. Stamf. Pr. 45. 6. 6 H. 7. 9. a. 19 fl. 7. 47. 

It was objected, that it was not the extent, but the inquilition 
that bound the goods. But it was anſwered, that the inquiũ- 
tion was only an act in purſuance of the extent, and implied 
within the extent itſelf, It is an iaquiiition of information and 
inſtruction only, and not of intitling. It has ſuch a relation to 
the extent, that the whole together makes but one execution. 
Suppoſe that there ſhould be an extent and no inquiſition at all ſhould 
be taken upon it, but the ſheriff ſhould return that he had ſeiſed 
the debt; this would have been good, though the debt were in 
the hands of a third perſon ; now, if this be ſufficient grounds 
for you to bring an action for the crown, the inquiſition is not 
material. It is but an inquiry to find the debt, but when there 
is an inquiſition it is fuller and more entire. And there is a 
miſtake in the concluſion of the plea abſque hoc, that the de- 
fendant was indebted to the Queen tempore inquiſitionis; for it 
ſhould be that he was not indebted to the Queen at the time of 
the teſte of the extent. 

If there be a difficulty in making this relation, the inquiſition 
finds every thing that was before the extent, but not any thing 
fince the extent, but in purſuance of the power of the extent. 
It is but a bare information, and it doth relate to the extent. An 
inquiſition upon an elegit relates to the elegit ; fo a bargain and 
fale inrolled, relates to the date of the bargain and fale. So if a 
feoffment be made with a letter of attorney to deliver ſeiſin, and 
after an aſſignment is made by commiſſioners of bankruptcy, and 
then livery is made, this ſhall relate to the feoffment; for all is 
but one conveyance. © If goods are bailed-or fold upon condition, 
and the bailee or vendee becomes bankrupt, and the commithoners 
aſſign his eſtate and effects, and then the condition is performed, 
this over-reaches the bankruptcy. | 

It was further objected, that it would be of dangerous conſe- 
quence that extents ſhould over- reach the debts which are to be 
diſtributed among the creditors. But it was anſwered, that an 
extent was a matter of record, whereof every perſon ought to take 
notice. When an inquiſition is taken, though it be 100 miles off, 
it is no more than the extent itſelf, But it was ſaid, that 
without this proceeding it might be of great damage to the crown; 
for tradeſmen may commit an act of banxraptcy in a covenous 
manner, and ſo as it cannot be known, as it was done in this caſe z 
for here the creditors were very quick, and a commiſſion of bank- 
Tuptcy was taken out before the inquilition was taken, and it was 
their intereſt to defeat the extent, o that te anger attends the 
crown more than the ſubject, The perſon indebted is not any 
| way 
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way prejudiced; for it is the ſame thing to him, whether he pays 
the money to the one or to the other. 

'The a of bankruptcy itſelf does not bind the property, but 
that continues in the bankrupt until the alignment is made. 
3 Keble 616. In debt on an obligation the def nlant pleaded, 
that before the action brought, the plaintiff became n bankrupt ; 
to which the plaintiff demurred; and per Cur. the plea is ill, and 
until an aſſignment, the debtor is d-fenceleſs. Payment of a debt 


and fo it is before his debt be a igned. Andrews v. Spicer, B 
1 Jac, cap. 15. S. 14. No debtor of the bankrupt ſhall be endan- 
gered for the payment of his or their debts my and bona fide 
to any ſuch bankrupt, before ſuch time as he ſhail vaderſtand, 
and know that he is become a bankrupt. | 
Now in this caſe Arnold could not be damaged tor he did 
not know that Newell had committed an act of beniruptcy, but 
after he had notice of the bankruptcy, it was gqual to !.im waether 
he pid it to the Queen, or to the aſſignees of tne con niſſioners. 
Beiides the crown is taken notice of in 21 Fac. c. 19. S. 10. 
It is thereby enacted, that if it ſhall happen, any of the lands, 
tenements, goods, Chatt!.:5, debts, or other eſtate ot any bankrupt, 
to be extended, after ſuch time, as he, or ſhe, is beg bankrupt, 
by any perſon or perſons, under colour or pretenc: of his or their 
becoming an accomptant, or any way indebted to iu Ring, his 
heirs or ſucceſſors, it {hall be lawful to and for the commiſſioners 
to examine upon oath, whether tne ſaid debt was due to each 
debtor, or accomptant, upon any bargain or contract originally 
made between ſuch accomptant and the ſaid bankrupt, the ſaid 
debtor and accomptant, and his or their ſervants, and if ſuch bar- 
gain or contract was originally made to and with any other perſon 
or perſons, then the ſaid debtor or accomptant, and for the uſe and 
truſt of any other perſon or perſons. The commiſſioners, or the 
greater part of them, may order and diſpoſe of all ſuch lands, &c. 
goods, chattles and debts, ſo extended as aforeſaid, to and far the 
uſe of the creditors, &c. And this is no, as if it had ſaid, that 
where a man ſhall be a bankrupt before ſuch time, as that there 
is an extent ſued out for a juſt and true debt, the commiſſioners 
ſhall not intermeddle with, nor fell the goods, there being ſuch a 
lien upon the extent, ſo that upon the whole, the miſchief and 


inconvenience will be on the part of the crown, Judgment for 
the Queen, Per Cur, 


[ 109 ] (A. a) Partners. Where one is Bankrupt, How 
- the other ſhall be charged, &c. 


Lev. 4. 1. And S. were two joint obligees ; &. became a bankrupt, 
S. C. it was and the commiſſioners aſſigned the debt to B. the plain- 


— M tiff, the co-obligee, (being himſelf a creditor) for the benefit of 
B. may Himſelf and the other creditors ; the queſtion was, whether this 
"2 — 
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was a good alignment ? per Windham g. if there be two obligees, tion alone, 


the ont cannot relcaſe the other, becauſe a thing in action; and 


and that 


| ö | this was 
per Twiſder . the ſtatute ſaith, that the aſſignee ſhall have the the only 
ſame action; but here the bankrupt cannot have an action without method — 
4. MW. . * recover e 
the other; 2 jornatur. Raym. 6.. Hil, a2 4 
it it nad 


Boylſtone y. xadclifte, 
Sou 1 been aſſigu- 
ed to adother e alofie could not bring action for the moicty, and the action muſt be brought by 
the aſſignee, by the fiatuie, in his own name, es before the Eankruptcy it ought to be brought 
an the name of the obligee, and now all the intercit is in B. the obligee, one moiety in his 
own right, and the other moiety for the advantage of the creditors, and therefore he alone 
ſhall maintain the action in his own name, he being obligee as to one moiety, and aſſignee as to 
the other, and all ond and the ſeme per fon, and therefore io be furd by him alone; for after the 
aſligoment it cannot be lu-d by him and S. and to this Windtam J. inclined; but no one being 


ready on the part of the dutcndant, adjornatur, 


2. Jones moved, that one who was partner with his brother a 
bankrupt, being arreſted, might be ordered to put in bail for the 
bankrupt as well as for himfelf. Twiſden ſaid, that if there are 
two partners, and eabreats, you ſhall not charge the other with the 
whol-, becauſe it is ex maleficio; but if there are two partners, 
and one of them dies, the ſurvivor ſhall be charged for the whole. 
In this caſe you have admitted him ns partner, by ſwearing him be- 
fore the commiſſi:ners of bankrupts; ſo not granted. Mod. 99. 
Hill. 21 and 22 Car. 2. B. R. Anon. —_— 

3. Action of trover well lies by the aſſignee of one partner a 
bankrupt againſt the other; and ſo ruled on a trial, and agreed 
now. 2 Keb. 750. pl. 3. Paſch. 23 Car. 2. B. R. Tho- 
mas v. Day. 

4. If there are accounts between two merchants, and one of them 
becomes bankrupt, the courſe is not to make the other, who per- 
haps upon ftating the accounts, is found indebted to the bankrupt, 
to pay the whole that originally was intruſted to him, and to put 
him for the recovery of what the bankrupt owes him, into the 
fame condition with the reſt of tne creditors; but to make him 
pay that only tohich appears due to the hankrupt on the foot of the 
account, otherwiſe it will be for accourts betwixt them after the 
time of the ather's becoming bankrupt, if any ſuch were, Per 
North Ch. J. Mod. 215. pl. 1. Trin. 28 Car. 2. C. B. Anon. 

5. Joint debts are to be paid out of the joint ſtock firſt, and 
if there be an overplus, then that ought to be applicd to pay 
particular debts of each partner; but if there be not enough to 
Pay all the joi..t debts, and if either of the partners ſhall pay more 
than a moiety cf the joint debts, then ſuch partner is to come in 
before the commiſſioners of benkrupts, and be admitted as a cre 
ditor for what hc ſhall pay ever and above his moiety, 2 Chan. 
Rep. 226. 34 Car, 2. E. of Craven & al' v. Knight, & al. 
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effects are 
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plicd, firſt to pay the parttorhfp.debrs, an! then the ſeparate debts; and the ſeparate effects 
to pay, firſt the ſeparate creditors, and afterwards tne partnerſhip cee; per Cowper C. 


2 Vern. 706. Mich. 1515. Crowder's caſe.— 


. P. 2 Wnls-Rep. 00. by Ld, C. King. Mich. 17128. Ex pattie Cook. 
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\''ms$'s Rep. 3-6. S. P. per Ld, Cowpes. 
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6. If one or more of the joint traders become bankrupt, his 
or their proportions only are aſſignable by the commiſſioners, to be 
held in common with the reſt who were not bankrupts. At 
Niſi Prius coram Holt Ch. J. 12 Mod. 446. Paſch. 13 W. 3. 


B. R. Anon, 
7. If there be ſeveral joint traders, payment to one of them 


is payment to all; ſo if they all, except him to whom the pay- 


ment was made, were bankrupts, the payment is only unavoidable 
as to his proportion. At Niſi Prius coram Holt Ch. J. 12 Mod. 


447. Paſch. 13 W. 3. B. R. Anon, | 


(B. a) Creditors. Inter ſe. 


I. JF a trader, being indebted on ſimple contract, pledges goods for 
the payment, and promiſes intereſt, ſuch creditor ſhall have in- 
tereſt even between the act of bankruptcy and the commiſſion ; 
and for devts on ſpecialty, the creditor ſhall have intereſt as well 
between the act of bankruptcy as before. Trin. 1716. Croſly's 
caſe. | 
2. Clerk of a commiſſion in the preſence of the perſon at whoſe 
inſtance he ſued cut the commiſſun, no other perſon being by, opened 
a ſcrutore, and took out ſrveral papers, and made a pretended ſale ; 
ordered to be examined on interrogatories, and pay the real value 
of the goods, and to be removed from the clerkſhip. Select 
Caſes in Chancery in Lord King's time. 45. Irin. 11 Geo, 
Mozene, &c. creditors of Abraham. 
3. A mortgagee fhall have his intereſt run on upon a bankrupt's 
eſtate, becauſe he hath*a right in rem, but as to other intereſt, it 


ceaſeth on the bankruptcy. Per Ld. Chan, King, 18 July 1729. 


(C. a) Suits and Actions by Aſſignees; and 
Pleadings, &c. 


I. 1 Fac. I. cap. 15. S. 13. — commiſſioners of bankrupts 
I Fall have power to aſſign, or 

diſpoſe all the debts due to, and for the benefit of the bankrupt, to the 
uſe of the creditors, and the ſame diſpoſition of the debts hall veſt 
the property in the perſons to whom it fall be affigned by the 
commiſſuners, as fully, as 1 the bond, judgine t, or contract, where- 
upon the debt ſball ariſe, had been made to the perſons t whom the 
fame ſhall be aſſigned; and after ſuch aſſignment, neither the bank- 
rupt, nor any other, to whom ſuch debt ſball be due, fall have power 
to recover the ſame, nor to make a diſcharge thereof; neither ſhall 
the ſame be attached ase debt of the bankrupt, or ſuch other per- 
n; but the party to whim the ſame frall be off. :ned fhail have 
remedy to recode ihe ſume in the name of the per an, to whom the 
2 ſhall be alſa ed, or ordered, as the party gtusſef might have 

at, | 

2. Aſignees 
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2. Aſſignees may ſue actions in their own names for the debts 
due to the bankrupt; for they are transferred by act of parlia- 
ment, but yet it is a debt upon record; but as in debt upon a 
contract, defendant might have waged his law againſt the bank- 
rupt, ſo he may ageinſt the affignees. Cro. J. 105. Mich. 3. 
Jac. B. B. Bravthaw v. 

3. A bankrupt 1:debted to A in 20l. and to 
a debt due ta him an a bond of 20l. The court was of opinion 
that this bond-debt may be af/igned by the commiſſioners reſpec- 
tively to the credicors in proportion to their debts, and per War- 
burton J. when it is ſo afügned, they may ſeverally ſue for the 
fame, becauſe the act of parliament operates upon the aſſignment, 
Trin. 10 Jac. C. B. Godb. 195. pl. 282. Anon. 

4. Debt againſt adminiſtrator and declared that the inteſtate 


* 1 12 \ 
was indebted to J. S. 120l. for wares fold, and that J. S. became ja 


bankrupt, and was ſo adjudged by the commiſſioners, and this 
debt was alligned to the plaintiff being a creditor ; it was inſiſted 
that by the alſſignment this is now quaſi a debt on record, and 
the plaintiff enabled to this ſuit by act of parliament, and that 
ley-gager lies not; but reſolved the action did not lie; for that 
debt upon a ſingle contract lies not againſt an executor or admi- 
niſtrator ; and that the aſſignment by the commiſſioners of bank- 
rupts did not alter the law, but that againſt an aſſignee, wager of 
law did lie; adjudged for the defendant. Cro. C. 187. pl. 6. 
Paſch. 5 Car. B. R. Morgan v. Green. 
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Jo. 223. pl. 
2. S. C. ad- 


that the aſ- 
ſignee ſhall 
not have 
other re- 
medy than 
the debtce 
himſelf 
had, which 
was by ac- 
tion of debt, 
or add ion on 
the caſe, 

in the liſe 
of the 


debtor, and after his death by action on the caſe againſt his executor; for the ſtatute which 
gives power of afſignment, does not alter the courſe of the law lor recovery thereof in other 
nature then the law before allowed, and gives no greater advantage to the aſſiguee than the 


principal creditor himſelf had. 


5. Though in caſe of bankruptcy it was once held that no 
trover lay but on ſpecially {hewing the bailment before and 
converſion meſne, yet it has been ſince held to lie generally 
per Cur. 3 Keb. 294. in pl. 22. Paſch. 26 Car. 2. B. R. 

6. Aſſignees brought a bill to have an account againſt the 
defendant of the bankrupt's eſtate ; the defendant pleaded that he 
was but a om to the bankrupt, and likewiſe he had been exa- 
mined by the commiſſioners ubon the whole matter. But the plea 
was over-ruled and ordered to anſwer. 2 Vent. 358. Mich, 
33 Car. 2. in Canc, Anon. 

7. Caſe by the aſſignee of the commiſſioners of bankrupt ; the 


defendant pleaded non aſſumpſit infra ſex annos. Holt moved, 


Statute of 
{imitations . 


that the afſignment and promiſe, which give a new cauſe of action, **" n_ 
are within the fix years, and the aſſignee ſhall have a new fix f commi/- 


years, Cur, contra. The fix years ſhall be accounted from the fine of 
original action, and the new promiſe is but a fiction in law. „ 
The Court inclined to give judgment for the defendant but a feed by 
diſcontinuance was granted, &c. Comb. 70. Mich. 3 and 4 tbe court, 
Jac. 2. in B. R. Aſhbrooke v. Manby: 2 
bankruptcy 


fransfers the right to the aſſignee, but it is no more thaw the old bt which the “ 
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plight and condition as the bankrupt bimſelf had it, and fo it hath been adjudged in the caſe of 
Maſon and Plunkett, that the aſſignee was in the ſame (as to the right) with the bankrupt him- 
ſcit, and con ſequenily, if he was barred by the ſtatute of limitations, ſo ſhall the aſſignee, 8 Mod, 
171, 172. Trin. 9 Geo. Grey v. Bendiſh. | 

Though the aſſignee of the effet of a bankrupt claims under the act of parliament, yet as the 
ſtatute of limitations might be pleaded againſt the bankrupt, by the ſame reaſon it is pleadable 
againſt ſuch aſſignee; per Ld, Chancellor, 3 Wms's Rep. 144. Mich. 1732. South Sea Com- 
pany v. Wymondlell. | 


8. Nitice of the aſſignment of the debt is not neceſſary to be 
given te the debtor before action brought by the aſſignee for the 
debt. Lutw. 456. Trin. 4 Jac. 2. Slaughter v. Pierpoint. 

Show. 7. 9. In a ſpecial action on the caſe brought by the plaintiff as 
— aſſignee of the commiſſioners of bankrupts, he need not ſhew how 
ment or the perſon became bankrupt. Carth. 29. Paſch. 1 W. & M. in 
opinion. B. R. Pepys v. Low. 
Show. 200. 10. In ejecment brought by the aſſignees of commiſſioners of 
_— bankrupt, upon the bankruptcy of Alderman Backwell, in which 
Ti. ic. theſe affignees were leſſors of the plaintiff in ejectment, and a 
po ter adds, ſpecial verdict being found, which was now} to be argued, the 
that we Attorney-General 1 revor interrupted the arguing it, for that the 
font verdict had abated the declaration, for it appeared by the verdict, 
times, but that the demiſe to the plaintiff, upon which this ejectment was 
could never brought, was made by the aſſignees of the bankrupt before the en- 
— © rollment of the bargain and ſale, by which the commiſſioners had 
aſſigned the lands to the lefſors of the plaintiff, and though the 
enrollment of a deed ſhall relate to the delivery of the ſame deed 
to avoid meſne incumbrances ; yet every bargain and ſale before 
enrollment is void, and cannot be made good by any relation, 
becauſe the bargainee hath no eſtate before enrollment, and if ſo, 
he could not grant any eſtate; and here it appears, that the 
leflors of the plaintiff had not any title at the time of the demiſe, 
upon which the plaintiff declared; and the Court held this to be 
a fatal exception. Carth. 178. Hill. 2 & 3 W. & M. in B. R. 
Bennet v. Gandy. 
s Mod. 444. 11. Action upon the caſe by aſſignee of commiſſioners of bank- 
S. C. and rupt, ſetting forth, that the bankrupt had recovered ſuch a ſum 
—— againſt defendant's teſtator, and that execution remained to be 
tion, the done, and the debt was aſſigned to plaintiff; and that goods 
Court held to ſuch a value of teſtator came to defendant's hands, which he 
as _ converted to his own uſe. After verdict it was moved in arreſt 
oider of judgment, becauſe not ſaid that his commiſſion was obtained upon 
words, and petition in writing as ſtatute directs; ſed non allocatur ; for though 
1 Chancery may refuſe to 5 a commiſſion without a petition in 
plaintiff, writing; yet if they will do it, it ſhall not vitiate; and this may 
Ibid. be a ſupplemental commiſſion, which requires no petition in writing ; 
* ne that it was not ſaid in the declaration, that the money was not paid 
action of 79 the bankrupt _ the aft committed ; but per Cur. ſaying that 
debt execution remained to be made, ſupplies that, and plaintiff had judg- 


e hi ment. 12 Mod, 306. Mich. 11 W. 3. Turner v. Main. 


ſignees, and 
exception was taken, becauſc it was not faid that the defendant bad notice of this aſſignment; 


Þut per Helt Ch. J. no notice is neceſſary, | 
12. Indebitatus 


Creditor and Bankrupt, 112 


12. IJudebitatus amp, by the aſſignee of commiſſioners of 3 Selk. 39. 
bankruptcy for goods ſold after bankruptcy committed, lies, or may 1 C. 
bring trover, but not both. 12 Mod, 324. Mich. 11 W. 3. 
Huſſey v. Fiddall. | | ; 

13. 5 Geo. 2. cap. 30. S. 38. Enacts, that no ſuit in equity ſhall A doubt 


be commenced, by the aſſignees, without the conſent of the major "8 


j heth 
part in value of the creditors preſent, at a meeting, purſuant to 2 
notice in the Gazette, over of a 

term by 


the bankrupt was abſolute, or by way of mortgage only; the queſtion, at a meeting of the credi- 
tors for that purpoſe was, whether the aſſignees ſhould bring a bill to redeem this leaſehold eſtate, 
or not; but the majority of the creditors were of opinion not to do it, and the aſſignees bein 
thereby diſabled ſrom doing it by this clauſe in this ſtatute, the reft of the creditors, who were of 
opinion for bringing ſuch bill, browght a bill in their own names againſt the ſuppoſed mortgagee 
and aſſignees of the commiſſioners praying to be let in to redeem. The aſlignees an! wered, that they 
were de(irous it ſhould be mt but the ſuppoled mortgagee oppoſed it. The queſtion now 
was, whether this bill was well brought? And Parker J. who fat for the Lord Chancellor, 
thought that it was, and that if the afſignees refuſed to bring a bill, that is for the benefit of the 
bankrupt's eftate, any creditor has a right to bring ſuch bill, under peril ces; and decreed, That 
the aſſignees, in the firſt Race, have liberty to 1cdeem, and in efault thereof that the plaintiffs 
(the minor part of the creditors) ſhall have this redemption, Barn. Chan. Rep. 30. Paſch. 1740. 
Franklyn v. Fern,———But he ſaid, that in general where there are proper pertons to get in the 
eſtate of another, a court of equity will not ſutfer either the creditors of the teſtator, or the credi- 
tors of a þankrupt, to bring a bill in equity, in order to get in that eſtate ; but if an executor or 
aMignees, under a commiſſion, will collude with a debtor, there is no doubt a creduor may bring 
his bill in order to take care of that eſtate, and charge the aſſignees or executors with ſuch collu- 
ſion. Barnard, Ch. Rep. 32 N 5 


14. When an action is brought by an aſſignee under a com- [113 
miſhon of bankruptcy, it need not be ſet forth in the declaration 
how he became aſſignee, 2 Barnard. Rep. in B. R. 309. Trin. 6 
Geo. 2. Hutchins v. Smith. 

15. Where a perſon makes payment of a debt to a creditor, ſoon 
after he becomes à bankrupt, and the creditor had no notice of the 
bankruptcy, at the time he received the money; the aſſignees under 
the commiſſion ſhall not be allowed to recover the money back 
again in an indebitatus aſſumpſit, but only in an action of trover. 
And the reaſon is, that they cannot inſiſt upon having the money 
by way of contract, but as a tort. Barnard. Chan. Rep. 207. 
Mich. 1740. Bourne v. Dodſon. MST | 


(D. a) Power of Aſſignees. As to making 
' Dividends. | 


r. 5 Geo. 2. cap. 30. JYERSONS choſen aſſignees ſhall, after 

| S. 33. tbe expiration of 4 months, and within 
12 months from the time of iſſuing ſuch commiſſion, cauſe 21 _ 
notice to be given in the Gazette, of the time and place the 
commiſſioners and aſſignees intend to meet and make a dividend, at 
which time the creditors, who have not before proved their debts, 
ſhall be at liberty to prove the ſame; which meeting for the city 4 
London, and all places within the bills of mortality, ſhall be at Guild- 
ball; and upon every ſuch meeting the aſſignees ſhall produce ac- 
count of their receipts and payments, and of what ſhall remain 

Vor, VII, K out- ſtanding, 
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_ Creditor and Bankrupt; 


out- ſtanding, and al (if the creditors preſent require the ſame} 
be examined pen oath or ſolemn affirmation, touching the truth of 
ſuch account ; and the er. /hall be allowed all juft allowances, 
and the commiſſioners ſhall order ſuch part of the neat produce of 
the faid bankrupt's eflate, in the hands of the aſſignees, as they ſhall 
think fit, to be divided amongst the creditors, and ſhall make ſuch 
order for a dividend in writing, and fhall cauſe one part of ſuch 
order to be filed amongst the proceedings under the cammuſſun, and 
ſhall deliver unto each of the aſſignees a duplicate of fuch order, 
which order ſhall contain an account of the time and place of making 
ſuch order, and the ſum tital of the debts proved, and the ſum total 
of the moncy remaining in the hands of the aſſignees, and how much 
in the paund is then ordered to be paid; and the aſjignees in pur- 
ſuance of ſuch order, and without any deed of diſtribution, ſhall 
forthwith make ſuch dividend, and take receipts in a book from each 
cred:tor. 

2. S. 37. Within 18 months after the iſluing forth of any ſuch 
commithon, the afſignees ſhall make a ſecond dividend, in caſe the 
eſtate was nit wholly divided upon the firſt, and ſhall cauſe notice 
to be inſerted in the Gazette, of the time and place the ſaid commiſ- 
ſioners intend ta meet to make a ſecond dividend, and for the creditors, 
who ſhall not before have proved their debts, to come and prove 
the ſame; and at ſuch meeting every aſſignee ſhall produce upon 
oath or affirmation his accounts, and what, Apen the balance ſhall 
appear to be in his hands, ſhall by {ike order 7 the commuſſuners 
be forthwith divided, which ſecond dividend ſhall be final, unleſs any 
ſuit fhall be depending, or any part of the wo landing out, or un- 
leſs ſome future eſtate of the bankrupt ſhall afterwards come to the 


aſſignecs, in which caſe the aſſignees ſhall, oo) wg as may be, convert 
fuck future eſtate into money, and ſhall within two months after, 
by the like arder of the commiſſioners, divide the ſame. 
[ 214 4 Commiſſioners of bankruptcy appoint a dividend to be made 
of the bankrupt's eſtate; a creditor under the commiſſion neglects to 
receive of the aſſignees his proportion of that dividend ; the aſſignees 
afterward; break, and run away with the dividend that was in 
their hands ; the creditor ſhall not be allowed to come upon the 
bankrupt's eſtate for that money, but muſt take his remedy 
againſt the aſſignees as well as he can. Cited by Ld. Chancellor 
as a caſe that had been put; but his lordſhip ſaid, That caſe 
wholly depends upon the deed of diſtribution mate by the commiſſioners 
aſcertaining the dividend; for if no ſuch deed of diſtribution had 
been made, the creditor would have been allowed to have come 
upon the bankrupt's eftate, and would not have been confined to | 
have t-ken his remedy againſt the aſſignees. Barnard, Chan. 


Rep. 4:5, 429, Hill. 1740, in caſe of Smith v. Duke of Chan- 
Oi, ; 

h 

t 

0 

— | 1 
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(E. a) 


eee 


Creditor and Bankrupt: 


(E. a) Aſſignees. Relation. To what Time 
their Intereſt relates. 


J. OMMISSIONERS of bankrupt have only a power, Vent. 360. 
and no eſtate, and to pais the eſtate, there muſt not only = 


be a deed i::dented, but the zndenture muſt be inrolled allo, and in ſaid, that he 
ſuch caſe there is u relation; for in this caſe no time is men- is in en le 


tioned within which it is to be done, ſo that it might extend to pot 


ſeven or twenty years, which would be dangerous, and judgment it would 

. be very in- 
accordingly. 2 ſo. 196, 197. Perry v. Bowers. ve 
to admit of relation, becauſe no time prefixed for the inrolment. Sed adjornatur, Skinns 
go. pl. 6. S. C. argued. 2 Show. 155. pl. 142. Berris v. Bowyer. S. C. adjudged, per 
tot. Cur, that inrolment is neceſſary before any thing can pals by ſuch deed of aſſignment, or bar- 
gain and ſale from the comMuſſioners, 


2. J. H. by ſpecial verdict appeared to be a bankrupt, and was 
committed two months in 1651, and recommitted for another att in 
1657, and then the term for years, whereof he was poſſeſſed, was 
fold to the defendant by the bankrupt, and in 1660, the commiſſioners 
fold to the plaintiff, The words of the act are not after he ſhall 
firſt be a bankrupt, for then the earlier being a bankrupt, would 
after five years be a perpetual ſuperſedeas to all tradeſmen ; but f 
one has ſold, and then five years paſs, without any act of ban#ruptcy, 
the purchaſor is ſafe, and no after act can hurt him; but where the 
bankrupt continues in poſſeſſion, any after ac is ſufficient to bind the 
term; judgment clearly for the plaintiff. Keb. 722. pl. 54. 

Paſch. 16 Car. 2. B. R. Spencer v. Venacre. 

3. The plaintiff obtained a judgment in debt, and afterwards Mod. gg. 
became bankrupt ; the defendant brought errer in the Exchequer RY C, 
Cnamber, and there the judgment was affirmed, and the record ſent * 
back into B. R. Then a commiſſion of bankruptcy was taken agreed to 
out, and the commiſſioners aſſigned this judgment; but the plain- — 
tiff ſued out execution, and the money was levied by the ſheriff, and —— * 
brought into court, and then the aſſignee moved, that it might not try the ſpe- 
be delivered to the plaintiff, ſurmiſing that the judgment was 2 
aſſigned to him as before; the court thought it would be hard to be bank- 
ſtay the money on a bare ſurmiſe, and for aught appeared it was ruptor not; 
the plaintiff's due. But, however, becauſe it might be hazardous — 

. . f ES" urt grants 
to deliver it to him, they conſented to detain it, fo as the ailignee ed it. 
would forthwith take out a ſcire facias in order to try the bank- [11 5 ] 
Tuptcy, or otherwiſe that it ſhould be delivered to the plaintiff, 

Vent. 193. Paſch. 24 Car. 2. B. R. Monk v. Morris. 

4. Payment by debtor of a bankrupt either to the bankrupt Per Cur, 
himſelf, or to his creditor before notice of the bankruptcy, and before E 
the commiſſion ſued forth, is a diſcharge againſt the commiſſioners, af nice 
or the aſſignee; per Hale Ch. J. and Cur. 3 Keb. 190. pl. 38. is void, but 
Trin, 25 Car. 2. B. R. Grove v. Smith, if no notice, 


or if the 


| Patty be compelled to pay by ſuit, as here, 2 any commilliog ſued out, it is a go — 
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175 Ereditor and Bankrupt: 


And judgment for the plaintiff, and anciently, till the commiſſion ſued out, the debtor ought not 
to tc-pay, though he had notice of bankrupcy. 3 Keb. 230. Mich. 25 Car. 2. B. R. Prin v. 
Beal. 


5. If a man pays money due to a bankrnpt before notice, he ſhall 
not be charged for it again; but F he have notice, and it be re- 
covered oo him by law he ſhall not be charged neither ; for per- 
haps nobody will take any commiſſion out againſt him, Freem, 
Rep. 349. pl. 435. Mich. 1673. Pym v. Benſon. 

Skin. 21. 6. In a ſpecial verdict in trover for 1201. the cafe was, P. a 
| 21-5. O. trader committed an act of bankruptcy in 1673, and kept on his trade 
ates it, that , ! 
P. waa Zt11 1677, and then bound his ſon apprentice to F. the defendant, 
trader, and and paid him 1201. being the uſual ſum given in ſuch caſes ; and 
— a in 1679 a commuſſion of bankruptcy iſſued again P. and he was 
of parlia- found a bankrupt, and this 1201. was aſſigned by the commiſhoners 
meat, as be- as the money of the bankrupt in the hands of F. to the plaintiff, 
too All the court held, that the aſſignment was ill, it being fo long 
vant, ans before the commiſſion, that the money was paid, and when there 
* was no ſuſpicion of being a bankrupt, and no manner of fraud or 
was Gil fraudulent intention found, or to be imagined, 3 Lev, 58, 59. 
ge x — : 
from an ar- Trin. 34 Car. 2. C. B. Rider v. Fowle. 
reſt, and 
that he ſuffered himfclf to be outlawed, having notice of the exigent. Then he bound his fon 
apprentice to F. the defendant, giving „gol. with him, which the commiſhoners aſſigned to the 
plaintiff. North and Windham J. held the payment of the 201. not to be a proviſion, but 
Charlkon and Levins doubted ; & adjor natur- But afterwards adjudged for defendant. 


7. Aſigument of a term by commiſſioners of bankruptcy was 
made to a creditor, wha before inrollment of the deed of aſſignment 
made a leaſe to the defendant, and then the deed was inrolled. Per 
Cur. ſuch a leſſee cannot maintain an ejectment, becauſe the 
leaſe could not have been before the inrollment ; the words of the 
ſtatute are, that commiſſioners may fell by deed inrolled ; fo with- 
=_ inrollment no ſale. 12 Mod. 3. Mich, 2 W. & M. Elliot v. 

anby. 

2 Birnard. 8. By bankruptcy the property is in the creditors, and aſſignee 
B K. , has the ſame * Ar bankrupt would have had. 12 Mod. 324. 
Mich. 7. Mich. II W. 3. Huſſey v. Fiddall. 

CO. 2. in 
Calc of Bracey v. Dawſon. the Ch. J. ſaid, He could not agree, that the bankrupt ceaſed to have 
the property of his goods at the time of the att of baukruptcy committed; the property does 


continue iu him even till the aflignment, The property is never in the commilizoners, they have 
oaly the power given them of athgning the effects. 


9. If there be an 44 of bankruptcy committed, and a creditor ob- 
tains a judgment ſubſequent to it, and then a commiſſion is taken 
= out; now the judgment is hereby avoided, At Niſi Prius coram 

Holt Ch. J. 12 Mod. 446. Anon. 0 
10. Trover the plaintiff's title was under a bill of ſale from the 
Heri; the defendant's under an aſſignment from commiſſioners 
of bankrupt, the cafe was, A. was —_— at the ſuit of J. 5. 
| and put in bail; then ſurrendered himſelf in diſcharge of the bail, 
[ 116 ) and continued in priſon two months; ſo that by 21 Jac. cap. 19. 
by relation he became a bankrupt from the time of the arreſt, 


which being prior to the bill of ſale, the plaintiff had no property, 


Creditor and Bankrupt. 


and of that opinion was Holt Ch. J. but in this cafe the cammiſſion 
of bankruptcy being taken out before the two months were expired, he 
LreQted the jury to find for the plaintiff, Trin. 2 Ann. apud 
Guilchall. 8 

11. One Mills the 14th of Oct. became a bankrupt ; afterwards 
a judgment, &c. and a fi. fa. was had againſt his goods, Ic. which. 
were ſciſed and fold. In December following a commiſſion is taken 
cut, and in March an aſſignment is made of the goods ; and the af- 
ſignees bring trover generally. Held, that if a man becomes a 
bankrupt, the property of his goods continues in him until aſſign- 
ment, but the property from the act of bankruptcy is ſo bound, 
that it cannot be altered until aſſignment. The aſſignee ſhall 
have all the goods the bankrupt had at the time of the bankruptcy 
being committed. The aſſignee doth come in the place of a 
bankrupt, but doth not repreſent him as an adminiſtrator doth his 
inteſtate. And if there had been a demand proved in this caſe, 
the trover would have lain, but without proving an actual de- 
mand by the afſigne&; it was held, that the action will nat lie, per 
Holt, but Powell J. contra. No judgment. Paſch. 7 Ann. 
Hidgell v. Clare. | | Os 


no meſne interval of time; as where one takes out letters of adminiſtration, he has t 
from the death of the inteſtate, and may declare generally, ut de bonis ſuis proprug, 


116 


1 Salk. 111, 
pl. 8 Rigel 
v. Playcr, 
Paſch. 7. 
Ann B. R. 
the S. P. and 
ſeems to be 
S. C. and 
upon evi- 
dence, this 
being made 
a Cale, it 
was argued, 
that by the 
aſſignment 
the aſſignee 
had a pro- 
perty from 
the time of 
the bank- 
ruptcy, and 


there was 


he property 
even before 


an adminiſtration ſucd out; but Holt denied this, and ſaid, he ought to declare ſpecially, and ſo 


the plaintiff might have done in the principal caſe, and he relied on the cafe of Perry 


V. Bowyer, 


and (aid, the aſſignee was in by relation from the time of the bankruptcy, fo as $0 avoid all mcſne 


atts, but not ſo as to be actually inverted with the very property; adjornatur, 


12. An aſſignment from the commiſſioners has to many re- 
ſpects a relation to the time when the act of bankruptcy was com- 
mitted, And therefore F after ſuch act the bankrupt diſpoſes of 
his effeets, the aſſignment ſhall certainly over-reach it. Agreed 
by the Ch. J. 2 Barnard Rep. in B. R. 343. Mich. 7 Geo. 2. 
in caſe of Bracey v. Dawſon. | 

13. And he agreed the ſame too, where a /herrff takes goods in 
execution of a bankrupt, and does not deliver them over to the party 
before the affignment made, the aſſignment ſhall not have a relation 
to defeat that execution; becauſe there the execution was com- 
pleated, 2 Barnard, Rep, in B. R. 343. Mich, 7 Geo. 2. in caſe 
of Bracey v. Dawſon, 


(F. a) Aſſignees Choſen; When; How; and by 
Whom ; and How the Aſſignment is to be made. 


1. 5 Geo. 2. cap. 30. 1 E commiſſioners ſhall forthwith, after 
$2 they have declared the perſon a bank- 
rupt, cauſe notice thereef to be given in the Gazette, ani ſhall p- 
point time and place for the creditors to meet (which meeting far the 
city of London, and all places within the bills of mortality, ſhall be 

«t Guildhall) in order to chooſe aſſignees. 
2. S. 27. Me creditor, or * perſon on the behalf of any cre- 
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Creditor and Bankrupt. 
ditor, ſhall be permitted ta vote in ſuch chaice of aſſignees, whoſe debt 


ſhall not amount to trol. | 

* 3. S. 30. It Hall be lawful for the commiſſioners immediately 
to appoint afſignees, which = ſhall be removed at the meet- 
ing of the creditors for choice of afſignees, if the major part in value 
f them then preſent, and of ſuch perſons authorized as aforeſaid, 

all think fit; and ſuch aſſignees as /hall be removed, ſhall de- 
liver up the effects unto the afſignees choſen by the creditors, and 
all the eflate ; and if ſuch fir}t aſſignee ſhall neglect by the ſpace of 
ten days (after notice in writing) to make ſuch 8 and de- 
livery, every ſuch firſt aſſignee ſhall 1 200. to be diſtributed 
amomzft the creditors, and to be recovered by ſuch perſon as the com- 
miſſioners ſhall appoint to ſue for the ſame. 

4. S. 31. It fhall be lawful for the Lord Chancellor, upon pe- 
tition of creditors, to mate ſu:h order for the choice of new aflignees 
as he ſball think juſt; and in caſ» a new 1 hall be ordered, 
then ſuch effects of ſuch bankrupt ſhall be thereby effeftually _ in 
ſuch new aſſignees, and it ſhall be lawful for then ta ſue for the ſame 
in their names, and to give acquittance for debts as the aſſignees in 
the former aſſignment might have done; and the nn ſhall 
cauſe publick notice to be given in the two Gazettes that ſhall im- 
mediately follow the removal of ſuch aſſignees, and the appointment 


of ethers. 


5. S. 42. Enatts, that no ſchedule Hall be annexed to any deed 
of aſſignment of the perſonal eſtate of ſuch bankrupt, 


(G. a) Aſſignees. Bound by what Agreement, 
&c. made or done by Bankrupt. 


I. * Stephen Evans had diamonds conſigned to him by Gover- 

nor Pitt z: fell for his uſe ; he charged them fraudulently 
at a leſs value than he ſold them for, and after became a bankrupt ; 
upon which a queſtion aroſe, whether the aſſignees under the com- 
miſſion of bankruptcy ſhould pay cs? and reſolved they ſhould 
out of the eflate; for if he had been here himſelf, he muſt have 
paid coſts, and the affignees ſtand in his place, as to his eſtate. 
But it appearing that the paper, in which he charged them at a 


leſs value than what he fold them for, was not delivered to Mr. Pitt, 


it was looked upon not as actual fraud, but only a preparation to it, 
of which he might have repented, ſo no coſts againſt the aſſignees. 
Select Caſes in Canc. in Lord King's time, 16, 17. Trin. 1725. 
Child v. Pitt. 

2. A perſon that ſues out a commiſſion may be diſcharged by the 
a/lignees, for they are truſtees for the creditors, and may e 
waom they — and therefore the former one to deliver up all 
papers, & c. on being paid his bill. 23 December 1728. Ld. 
Chan, King. . 8 


(H. a) 


Creditor and Bankrupt, 


(H. a) Commiſſioners or Aſſignees, Puniſhable 
or Relieved. In what Caſes, 


7 And other the plaintiffs are creditors of a bankrupt, but 

1. H. the plaintiff was the principal creditor, and they all 
complain againſt the defendants, who were aſſzgnees, of the com- 
miſſioners; for that they have recovered judgment for 331/. of the 
bankrupt”s eſtate in the ſaid Hs hands , whereas the ſaid bankrupt 


was indebted to him in Tool. and that H. and ſome other of the 


creditors, are willing to take their proportion of the ſaid 3311. whoſe 
debts are now in danger of being loft, if the whole ſhould be received 
by the defendant K. and others, aſſignees, &c. who bad obtained the 
ſaid judgment ; and therefore they exhibited a bill for relief. The 
defendants demurred, for that there is no equity in the bill to 


change the law, by which the aſſignees are enabled to recover 


the bankrupt's eſtate, and there is no particular charge in the bill 
that makes the demands of tne aſſignees unreaſonable. The court 
decreed, that H. ſhould prove his debt before the commiſſioners, 
and pay to the defendants their proportion of the ſaid 3311. and 
coſts to be diſtributed to them reſpectively. Fin. Chan. Rep. 
264, 2065. Trin. 28 Car. 2. Hawkins v. King. a 
2. W. a vittualler, was greatly indebted to M. his brewer, and 
quitted that trade, and turned innkeeper, and borrowed money of N. 
his landlord, to buy grads to furniſb his houſe, and for ſecurity thereof 


made a bill of ſale is M. but kept the paſſe{ſion along Afterwards W 
became further indebted to AM. for drink delivered after his becoming 


nnkeeper ; but not being able to go on with his trade, he agrees 
with NM. to give him ſecurity by a new bill of ſale of the ſame and 
other goods, but before the execution M. by contrivance with H. com- 
mits an act of bankruptcy ; and M not knowing of the trick, accepts a 
new bill of fale. Ml. ſues out a commiſſion, and gets an aſſign- 
ment, and then brought trover for tieſe goods. Holt Ch. J. heid, 
Quad nullus dedixit, that if theſe goods of W. had been aſſigned 
to any other creditor, the keeping poſſeſſion of them had made the 
bill of ſale fraudulent as to the other creditors; but ſince the 
original agreement was as here, and fo honeſtly and really made 
for ſecuring the defendant's money lent to W. for the ſaid purpoſe, 
the agreement was good and honeſt, Ld. Raym. Rep. 286. . Hill. 
9 W. 3. B. R. Meggot v. Mills. x 

3. 5 Geo. 2. cap. 30. S. 26. The aſſignees ſhall be obliged to keep 
books of account, wherein they ſhall enter all ſums of maney, or other 
effetts, which they ſhall have received out of the ſaid bankrupt's 
e/tate, to which books every creditar ſhall have free reſort. 

4. 8.42. If any commiſſioner ſhall order expences of eating and 
drinking to be made, or ſhall eat or drink at the charge of the cre- 
ditors, or u: of the .eftate of ſuch bankrupt, or receive above 205. 
each commiſſioner for each meeting, every ſuch commiſſioner thall. 


be diſabled ta act in any commiſſion of bankrupts. | 
wy K 4 (I. a) 
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MS. Rep. 
1739. Read 
V, Ward. 


Creditor and Bankrupt. 


(I. a) Frauds between Bankrupt and Creditor 
after Commiſſion iſſued. 


VERY ſecurity to be given to the uſe of 

11. any creditor, as a conſideration to per- 
ſuade him to ſign ſuch certificate, ſhall be void; and the party ſued 
on ſuch contra? may plead the general iſſue. | | 


2. S. 24. any bankrupt, after a aa he ame againſt him, 


1. 5 _ 2. cap. 30. 


ſhall pay any money to the perſon who ſued out the ſame, or deliver him 
good, or other ſati faction, for his debt, whereby he ſhall privately 
receive more in the pound than the other creditors, ſuch payment or 
ſatisfactian given fhall ſuperſede the commiſſion, and the Lord Chan- 
cellor ſhall award to any creditor petitioning another commiſſion, and 
the perſon taking ſuch goods, or =p ivy ſhall forfeit all he has 
received, or the value theresf, to be divided amongſt the bankrupt's 
other creditors, 1 


(K. a) Purchaſors affected. In what Caſes. 
I. ORD Chancellor ſaid, There are frauds which equity 


can only relieve againſt; and there are other frauds 
where particular acts of parliament make the legal act void, &c. 
but that does not take away the juriſdiction of this court, which 
can give fuller and more particular relief. And a pretended ſale of 
lands by Ward, ſbortly before his bankruptcy, to his brother, on I 
Jac. 1. cap. 15, was ſet aſide, on bill by aſſignees, whereby volun- 
_ conveyances, by perſons who after become bankrupts, are 
void, 

Objection, That ſuch a conveyance would be void at law, and 
need not come into this court to ſet it aſide; fed non allocatur, 
MAT, Rep. Hill. 1733. De Golls v. Ward. 

2. Upon further hearing of this cauſe, iſſue being directed te 
try the bankruptcy of ahn Mard, upon trial at bar in B. R. in 
Eaſter Term laſt, he was found to become bankrupt 26 Auguſt, 


1725. And now upon the equity reſerved, plarntiffs (truſtees for 


the S. S. Company) prayed an account, and to ſet aſide conveyances 
that J. W. had made fince his becoming bankrupt, - 

For defendant Knox Ward and wife it was inſiſted, that previous 
to their marriage by ſettlement, in Fune 1729, in conſideration of 
4000l. portion and the marriage J. W. agreed to purchaſe lands 
of 10col, per ann. out of the ſale of particular lands mentioned in 
that ſettlement, which lands were ſubje& to ſeveral truſts pre- 
cedent 1 the uſe of the marriage; and that they, being purchaſors, 
were protected by the Stat. 21 Fac. 1, whereby it is provided, that 
no purchaſe — from à bankrupt ſhall be impeached, where the 
commiſſion does not i us within five years after the bankruptcy com- 
mitted and in this caſe it did not, for the finding him to becoms 

bankrupt. 


IN 
" a: NS: - 


Creditor and Bankrupt. 


bankrupt is in Auguſt 1725, and the commiſſion did not iſſue till 
November, 1730. 

Mr. Attorney General for Knox Ward and Wife argued, that 
though their ſettlement is not by aCtual conveyance, yet it is a 
covenant * which binds ſpecifick lands, and a purchaſor in equity 
and by a? is within the intent of the ſtatute, for the aſſignees are 
bound by the fame equity as the bankrupt himſelf was, and cited 
the caſe of Taylor and Wheeler per Lord Cowper. Beſides, here 
defendants had no notice of the bankruptcy, which includes notice 
of all the acts which conſtitute the bankrupt, as being indebted 
and trading, &c. and of this opinion was Ld. Talbot in the cafe 
of Mr. Tyſon's bankruptcy, where iſſue was directed as to the 
notice of his being a trader; but the ſtatute Jac. 1. does not men- 
tion or regard the caſe of notice or not. 

Mr. Floyd cited Lev. 13, 14. Radford v. v. . as in point 
on the ſtatute Jac. 1. And in equity the ſettlement covenanted 
to be made, is to be conſidered as made. The conſideration is 
unqueſtionable, vig. marriage and a portion. 

Mr. Brown for the plaintiffs argued, that defendants have ſhewn 
no conveyance to defendant Knox Ward; ſo the queſtion i 
whether plaintiffs are intitled to any relief againſt — Ward 
and wife? He agrees, that if they had been antecedent purchaſors 
by conveyance, and for valuable conſideration, they would be pro- 
tected. As to the objection, That the articles in equity are ta be 
conſidered as a purchaſe; he ſaid, that in the articles fol Ward 
does not covenant to ſettle, &c. but only as far as in himſelf lies 
he would ratify and confirm the articles; and the covenant, &c. 
to ſettle is by Knox Ward, who under former deeds was intitled 
to the ſurplus of the eſtate, which former deeds were all ſubſequent 
to J. W. his father's bankruptcy. As to the ſtat. 21. Jac. it 
extends to actual conveyances, and that are fairly and honeſtly 
made; and by Stat. 13 Eliz. cap. 7, as to conveyances before acts 
of bankruptcy, they are void, if the purchaſors have notice of the 
fraud, &c. And it is ſtrange to ſay, that a purchaſor, after the 
2 ſhould be protected, though with notice of the fraud, 

Co: 

As to the covenant by Knox W. on the marriage articles, it 
only relates to the general ſurplus—So that this is in nature only 
of a ſecurity to raiſe, &c. to purchaſe, &c.—All the declarations of 
the former truſts, for the benefit of Knox Ward are void by the 
— and he was privy and party to all thoſe deeds which 
were fraudulent (and it was ſaid was the ſole foundation of the 
jury finding J. W. a bankrupt.) As to Knox W. not having 
notice of the bankruptcy, it is without doubt he had, and knew 
his father to be a trader ; beſides, the ſtatute, which makes the 
acts done amount to a bankruptcy, is notice to him and every 
body, As to the wife and her father, the ſeveral deeds, '&c. and 
pretended tranſactions between J. W. and K. W. are all recited 
in the marriage articles, &c.— But per Lord Chancellor, the no- 
tice of the deeds is not ſufficient, but that they were made with 
fraudulent purpoſe.  Whereupon Mr. Brown faid further, - 
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the purpoſe of the deeds appears particularly from the very deeds 
themſelves, and the wife and her father ſhould have made inquiry. 
as to he nature and intent of thuſe deeds, &c. And that there is no 
proof of payment of the 4o00l. portion, or of any part. | 
Lord Chancellor ſaid, the great difficulty of this cafe is with 
reſpect to Ars. Ward, the wife, and the iſſue of the marriage 
for as to Knox Ward, he appears to have been party and privy 
to the fraudulent tranſactions of his father.—lt is very rare that 
attempts in equity are made to ſet aſide a marriage agreement. — 
He remembers Shripton v. Wycherly as the only one. As to the 
objection, that this is only a legal conveyance, he agrees it is not, 
but by the articles the ſurplus is ſubjected to make good the in- 


tended purchaſe and ſettlement, &c. and J. W. is party to the 


articles.—There was no notice to the wife, or father, of the acts 
of bankruptcy.—-As to notice of the deeds whence the bank- 
ruptcy aroſe, - that is not ſufficient. And you cannot come to 
impeach a purchaſor in equity without notice, any more than. you 
can a legal conveyance, &c,—It is not ſufficient to ſay that Knox 
W. was intitled to the ſurplus only as a volunteer; for if ſuch 
Tell for a valuable conſideration, the purchaſor ſhall protect him- 
ſelf, &c.— And he thought a purchaſor by articles is a purchaſor 
within the ſaving of the ſtatute of 21 Jac. 1. ſo as to defend him- 
ſelf in equity, &c. Knox W. is not within the ſtatute, and he 
takes leſs by the articles than he had before, &c. Adjornatur. 
Afterwards Ld. Chancellor declared that he had ſpoke with the 
Ch. J. of B. R. who had told him that the jury found J. W. 
bankrupt from executing the deed of 25 Auguſt, 1725, and that 
no act of bankruptcy was proved before or after, but the execu- 
tion of that deed. And no other act of bankruptcy till 1726. 
The parties then by direction of his lordſhip went 
on into the cauſe. The marriage articles of Knox W. were 
read, and Mr. Attorney-General of counſel for Knox W. & Ux. 
ſaid, that the ſtatute ſecures purchaſors generally, whether direcily, 
or inairettly from bankrupts, Sc. And in equity it is not ma- 
terial, whether the purchaſe be by actual conveyance, or by arti- 
cles, &c. and the covenant binds, &c. and deſcends, &c. and cited 
the caſe of Kirk v. Clark, Preced. Ch. 223.—As to the objection, 


that Knox W. and his wite, &c. are to be conſidered as having: 


notice, &c. there was no evidence as to that, except what is 
collected from the articles, but that is not ſufficient ;—Nor any 
thing but notice of the deeds which made the bankrupt in 1725 
but then there ſhould be notice that the creditors, for whom thoſe 


deeds were made, were fictitious, &c. which was what made the 


bankrupt—But ſuppoſe there was notice that there had been an 
act of bankruptcy by Mr. J. W. in 1725, they nevertheleſs were 
protected by the ſtatute, becauſe the ſtatute is general, that no 


purchaſor ſhould be impeached where the commiſſion does not 


iſſue in five years, &c. and aſked, if that is ſaying, a purchafor 
without notice: And the ſtatute which mentions purchaſors, 
as the ſtatute of Eliz. for making void voluntary ſettlements, do 
not regard whether there is notice or not of the preceding ſettle- 

| ment, 


Creditor and Bankrupt, 


ment.— And the reaſon of the ſtatute is, that if a man continues 
to deal for ſo —_ years, &c. without a commiſſion of bankruptcy 
taken out, his acts ſhall be valid where they were for a conſi- 
deration.—An equitable purchaſor is within the ſtatute, as in the 
other caſe on the ſtatute of Eliz. As ſuppoſe A. pays a conſi- 
deration for an equity of redemption, he ſnall be preferred in 
equity to a voluntary conveyance of the equity of redemption 
preceding, upon the equity of the ſtatute. It was alſo objected, 
that this purchaſe by the marriage articles is ſubject to the power 
by J. W. in the deed of September 7, 1725, where the power is 
to charge the premiſſes with any further ſum for payment of his 
debts. And objected that the marriage articles is ſubject to 
this, &c. Then as to theſe two queſtions ; 1ſt. Whether the 
marriage ſettlement is ſubject to this power ?—And 209) Whe- 
ther, if it be, this power is transferred to the plaintiffs or the 
_ afſignees ?—1ſt. The power is not reſerved in the marriage 
articles, all that is there is, that after the truſts performed in this 
former deed, &. Mr. J. W. ratifies and confirms, &c. the 
power and truſt; and J. W. agrees that the ſettlement be made 
of loool. a year out of a ſurplus ariſing after the truſts, &c. as in 
the former deed. —The power therefore is extinguiſhed by the 
marriage agreement inconſiſtent with it as much as if it had 
been releaſed. —Suppoſe J. W. had fold the eſtate, could he after 
execute the power, &c.?—Beſides, here J. W. in 1727 did 
appoint ſeveral debts to be paid, &c.— The next queſtion will 
be, whether the aſſignees (if the power did {till exiſt) could have 
the benefit of it? For the plaintiffs was cited Jordan v. Savage 
heard before Ld. King. But the execution of this power 
would charge the eſtate he had fold, &c. 1. e. contracted for 
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which is a fale in equity.—If the ſtatute had not transferred 


eſtates in tail, the Court would not have compelled the bankrupt 
to have ſuffered a recovery, or levied a fine, &c. and yet this is a 
power in the bankrupt.—If the A in 1725 by the bank- 
rupt was void, then it remained in J. W. to convey for a valuable 
conſideration.— So if conſidered as voluntary only, he would have 
it ſtill in his power to convey to a purchaſor. | 
Lord Chancellor faid, this is an extraordinary caſe, and he be- 
lieved none like it before, and hopes never will again, and therefore 
it is incumbent on the Court to do all they can to prevent the 
like. Here appears a ſcheme of fraud, through many years, to 
defraud juſt creditors. The nature of the caſe is of a gen- 
tleman having a very great eſtate, and not greatly indebted, except 
the demand by the S. S. Company.— The deeds begin with the 
conveyance of 25th and 26th Auguſt, 1725. And by ſubſe- 
quent deeds all the real and perſonal eſtate, even to houſhold 
oods, are veited in truſtees to pay pretended creditors, the ſon 
joining with the father, but not one of the pretended creditors jz— 
And no diſtreſs from any creditors, &c.—Amongſt other truſts is 
the extraordinary power in the deed of 7 Sept. 1725 for J. W. 
to charge any other debts. ——And laſt of all the whole ſurplus 


of all the eſtates is veſted in the fon Knox W.,—— Then _ 
e 


—. PERIEINES n ** 
n | TT” 8 8 — — —_ — * 
* 5 "RES, Wr 


— 
4 
14 jp 


— 


1 2 — * > 
rr oe rs. YE nn, 19s 


[123 


Creditor and Bankrupt. 


the marriage articles in June 1729, and therein every one of the 
former deeds are recited to be in conſideration of the marriage 
of K. W. with Mrs. - and 4oool. portion (but not 
proved paid.) The ſurplus agreed to be ſubject to a term of 
200 years to pay 400l. a year to Mr. J. W. for life, if he ſhall 
particularly demand it, and then for K. W. and his wife; then 
to purchaſe lands of 1000l. per ann. in tail general to K. W. 
remainder to his right heir, with power, as to portions for children, 
and power for truſtees to provide coach and horſes for Mr. 
J. W.—Then there is another deed of ſooner date by K. W. 
the ſon, ſubjecting the manor of W. to ſame uſes. —A bill was 
brought by the afhgnees to ſet aſide theſe deeds, &c. an iſſue was 
directed and the jury find J. W. bankrupt 26th Auguſt 1725, being 
the date of the firſt deed of releaſe, by which that deed is over- 
reached. —And the judges certify, that this deed was the act of 
bankruptcy, as being made to defraud his creditors. — The queſ- 
tion is, what the conſequence of this verdict is ?—ift. in law, 
and next, how in equity—At law this deed 4ad all ſubſequent 
ones are void. But it was objected from the ſtatute 21 Jac. 1, 
that the commiſſion of bankruptcy was not taken out till 20th 
November, 1730, above five years after the act of bankruptcy, 
and by a clauſe in that ſtatute, purchaſors in ſuch caſe are not to 
be impeached, &:c.—But he holds that this clauſe only protects 
purchaſors bona fide, without notice of the fraud and act o& bank- 
ruptey. And here Knox W. muſt have had notice of the act 
of bankruptcy, becauſe party to the very deed that made the bank- 
ruptcy, ſo that K. W. is not 9 by this deed ;—Next here 
in equity, - And here we muſt take notice, that there are circum - 
ſtances of actual fraud, and here appears a long ſeries from 1725.— 
The power in the deed of September 1725 to charge the eſtate 
with any other debts is fraud apparent, becauſe it reſerves in effect 
the whole eſtate in the bankrupt himſelf, &c.—The next con- 
ſideration is, how far the ſeveral defendants are to be affected. 
— This is to be conſidered in two reſpects; 1ſt, Under the 
deeds from 1725, prior to the articles; 2dly, How upon the 
marriage articles?—1ſt. As to the deeds prior to the articles they 
concern the truſtees for the pretended creditors, and thoſe cre- 
ditors; but no proof of any real debts ; and the firſt deed for 
that reaſon found vod, and therefore this is out of the caſe. Then 
the queſtion is under thoſe deeds, how it ſtands with Mr. K. W. 
and he holds that he is affected with the act of bankruptcy and 
fraud, being party to the firſt deed, &c, and at beſt, it is all vo- 
luntary as to him, and the ſurplus in all the ſubſequent deeds is 
reſerved to him.— Next as to the marriage, and here is the only 
appearance of difficulty ;—So as to the perſons provided for; 
and as to J. W. himſelf he cannot partake of the canfideration,— 
All the parties to be conſidered are, Knox Ward and Mrs, Net- 
tleton the intended wife, and the iſſue. iſt. As to Knox 

Ward, his caſe is not immediately the marriage articles, he had 
notice of the bankruptcy of his father before. It was objected 
that K. W. is to be conſidered as a purchaſor by the 3 

an 
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and the ſtatute not mentioning notice, and where the commiſſion 
is not ſued out within five years, &c.—He holds that articles 
in equity are the ſame as actual conveyance at law, and no more 
to be impeached in equity; but holds, that K. W. takes nothing 


under the articles but what he had before.—And it is ſtrange for 


him to take more and better intereſt than before ; but ſuppoſe it ſo, 
be holds the clauſe in the ſtatute 21 Jac. 1. not to be conſidered 
in the large ſenſe contended for ſo as to extend to all purchaſes, 
but holds that this clauſe is to be compared to the clauſe in the 
ſtatute 13 Eliz. cap. 7. which provides againſt purchaſors having 
notice of the fraud, &c. The ſtatute 21 Jac. takes notice of 
the former acts againſt bankrupts, and is for further proviſion for 
creditors, &c.— Therefore holds this like the caſe, and warranted 
by the conſtruction made on the ſeveral ſtatutes about leaſes b 
eccleſiaſtical perſons, 1 Vent. 244. Bayly v. Murin, the lat 
reſolution in that caſe.— And ſo holds that all the ſtatutes againſt 
bankrupts are ta, be conſtrued together and to be conſidered all 
as one ſtatute, * no pretence but Mr. Knox W. had 
notice, &c. and therefore holds that Mr. Knox W. cannot protect 
himſelf under the ſtatute. Next as to the wife and iſſue. Mrs. N. 
for what appears, is an innocent perſon ;—no evidence to ſhew 
her father had any other notice than what appears from the deeds ; 
— But thinks notice of the deeds is not notice of the fraudulent 
intent of theſe deeds, other than as to Mr. K. W. who was party, 
 &c,—And if Mrs. N. had not notice of the bankruptcy, ſhe can- 
not be affected in equity by the bankruptcy.—Next as to the 
iſſue of the marriage. Firſt, as to the heirs of the body of Mr. 
K. W. that is an eſtate tail in him.—Agrees that in marriage 
articles where the limitation is to the heirs of the body by the 
wife, there it ſhall be carried into ſtrict ſettlement, but otherwiſe 
where the limitation is general to all the iſſue, and that this was 
the real intent appears by the proviſion of 6000l. which is ex- 
preſsly for the iſſue of the marriage, and extends to the eldeſt ſon, 
as well as to the reſt of the children.—This 6000l. is ſecured by 
a power and truſt, He holds that the iſſue are to be affected with 
the notice to the father, and mother, and truſtees. —As to the 
objection by plaintiffs, that the proviſion is of the ſurplus only 
after the fictitious debts, &c.—But this would be ſtrange, and 
their proviſion ought to be after what was really due.—As to 
Mr. J. W's power to charge other debts, he holds his joining in 
the marriage was an extinguiſhment of that power, and amounted 
to a revocation, Therefore held and decreed the marriage arti- 
cles to be ſet aſide, as to all the uſes, except as: to the jointure of 
the wife, and the 6000l, for the iſſue. MS, Rep. Mich. 1739- 
Read v. Ward. 


(L. a) 
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124 Creditor and Bankrupt. 


(L. a) Reward to Diſcoverers of Bankrupt's 
Eſtate. 


1. 5 Geo. 2. cap. 30. E perſon who ſhall (after the time 
| S. 20. allowed to ſuch bank» upt ) voluntarily 
make- diſcovery of any part of ſuch bankrupt's eſtate, not before 
came to the knowledge of the offignees, ſhall be allowed five per 
cent. and ſuch further reward as the aſſignees, and the major 
part of the creditors, in value, preſent at any meeting of the cre- 


ditors, ſhall think fit, 


(M. a) Concealments of Bankrupt's Eſtate 
| puniſhed. ? 


1. 13 Eliz. cap. 7. Tf, the creditors. of any bankrupt be ſatiſ- 
S. 8. fied their debts with the proper lands, 
goods, and debts of the bankrupts, or with the ſame and ſome part 
of the forfeitures, and there ſhall remain an overplus of the ſaid 

-feitures of the double values; the one moiety of the overplus 
of the forfeitures, ſhall be y the commiſſioners paid unto the 
Queen, and the other moiety Hall be diſtributed amongſt the 
poor within the hoſpitals in every city, town, or county where 
fuch bankrupt ſhall be. 

2. A commiſſion being ſued out by the bankruft's father-in-law, 
to whom the bankrupt, before ſuing out the commiſſion, had 
made over all his effects except a few ſhillings, and ſome deſperate 
debts, was held by Ld. C. Parker, to have been' plainly ſued out 
fraudulently to diſcharge the bankrupt, Wms's Rep. 1560. 
1563. Trin. 1719. Ex parte Salkeld. | 

® But the 3. A geldjmith being much indebted ut up his ſhop, and 
— having a tack likewije in partnerſhip in the wine trade, aſſigned 
the aſign. 19 * thirds thereif to J. S. à crediter, (who had been particu- 
ment was larly aſſiſting to him) without bis knowledge, being worth about 
- 1 Zool. and never after opened his ſhop again, but the next day 
the wine Went off, and was after found to have become bankrupt ſuch a 
trade. day after the day of the aſſignment. On a bill by J. S. againſt 


the the aſſignee, and the partner in the wine trade, the Maſter of the 


— Rolls held the aſſignment good. And held, that there might be 


ef all bis Juſt reaſon for one becoming bankrupt te prefer ene creditor ta 
hg another, as where he was a faithful friend, or money lent in ex- 
of all þ; tremity without profit, and all that ſuch creditor has to ſubfiſt 
Hase. cr upon, whereas dealers in trade may have been gainers. And 
«ll Li: fi that the time of the aſſignment, if made before the e 
in trade, 


as zold- is not material, but the julineſs of the deb. And its being made 
fmit.., &c. qorthout notice of the creditor is no objection; for this ſhews that 


been there was no fraud or importunity, And if ſuch aſſigment to a 
EAncral, and ſingle 
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ſingle creditor be a choſe en action, he may apply for relief here, wines 

for he can go no where elſe. Otherwiſe if a legal tate had been == have 
. . 6 3 out 

conveyed. His honour cited ſome precedents, and faid, that here u wzs 

though preferring ſome creditors, in hopes of after favours, may not of the 


be of miſchievous conſequence, yet by reaſon of the precedents, — 


he muſt decree in favour of the aſſignment. 2 Wms's Rep. 427. but a ſmai! 


Mich. 1727. Small v. Oudley. 223 


trade, of a ſtock in “ wine, in all not above gool. and but two thirds of that. Ibid. 431. in a note 
added by the reporter, (as it ſeems) at the end of the caſe, ſays it was ſo faid by the Maſter 


ol the Rolls. | 2 125 


4. A. a trader was juſt on the brink of bankruptcy, a deed S8. P. cited 


ready ingroſſed was brought to him, which he executed a little before — wy 2 


his bankruptcy, and in contemplation thereof, to give a preference Rolls. 
to ſome of his creditors. Cited by the maſter of the Rolls, as the 2 Wms's 


caſe of Jacob v. Shepherd, and ſaid, that he doubted thereof; but * 


that on appeal, Ld. Macclesficld ordered a trial, to be informed decreed in 
when the trader be&ame a bankrupt, and the execution of the deed Sir Stephen 


being found to have been before the bankruptcy, it was decreed “ 


in favour of the deed. 2 Wms's Rep. 431. in caſe of Small v. 


Oudley. | 

5. 5 Geo. 2. cap. 30. S. 21. Every perſon who ſhall have 
accepted of any trujt, and fhall wilfully conceal any eſtate of any. 
bankrupt, and ſhall not, within 42 days after ſuch commiſſion ſhall. © 
iſſue, and notice given in the Gazette, diſcover ſuch trufl and e/tate 
in writing to one of the commiſſioners or aſſignees, and ſubmit it 
to be examined (if required; thall forfeit 1ool. and double the 
value of the citate concealed to the creditors. 


(N. a) Of ſetting off where there are mutual 
Debts between Bankrupt and Creditor, and of 
ſubmitting to Arbitration, and compounding 
| Debts due to Bankruptss 


1. HERE there is mutual credit between a bankrupt 
and a creditor, the balance ſhall only be paid, and the 
clauſe in the ſtatute is not to be conſtrued of dealings in trade 
only, or in caſe of mutual running accounts, but alfo where one 
credit is upon mortgage, and the other upon note, per Ld. Cow- 
per, and he faid, that in all caſes of mutual credit it is natural 
juſtice and equity, that only the balance ſhould be paid. Wms's 
Rep. 325, 326. Trin. 1716. Ld. Laneſborough v. Jones. 
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2. Sir Stephen Evans in the year 1711 had Soo. flock in the is. Rep. A 


Hudſon's Bay Company, and was their banker or caſhier, and upon Mich. 12 
that account was indebted to the company in 800l. and foon after % A1. 
became a bankrupt; the aſſignees bring a bill againſt the com- agi,nees 
pany to transfer the 5000l. ſtock to them with all dividends due of Sir Ste- 
thereon ; the company by their anſwer inſiſt, that by virtue of a * 
by-law in theſe words, (viz.) © That the ſtock and dividend of „ 


< each adventurer ſhall be obliged for ſuch debts aud engagements Bay Com. 
[T4 as pany, 
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« as fuch adventurer ſhall become engaged in to the company, 
and that the committee of the company for the time being, 
« ſhall and may diſtrain the fame until ſuch debts and engagements 
cc are fully ſatisfied,” the company is not obliged to transfer the 
ſtock to the complainants, until they pay the 8ool. due to the 
company, and they likewiſe inſiſt upon the clauſe in the Hatute f 
bankrupts, 5 Ges. that, © where it ſhall appear to the commiſ- 
« ſioners, that there has been mutual credit by the bankrupt, and 
cc any other perſon, at any time before the perſon, againſt whom 
« ſuch commiſhon is or ſhall be awarded, became bankrupt, the 
« ſaid commiſſioners ſhall ſtate the account between them, and 
ce what ſhall appear to be due upon the balance of ſuch account, and 
ec no more ſhall be claimed or paid on either fide.” And that 
Sir Stephen Evans having credit in their books for 5000l. ſtock, 
and the company on the other fide having credit in Sir Stephen 
Evans's book for 800]. they ought to dedud? and have an allawance 
of the 8001. out of the 500ol. ſtock. je | 

It was argued for the plaintiffs, that the by-law to diſtrain the 
adventurer's ſtock for a debt due to the company, was contrary 
to law, and a void by-law, that it = the preference to a ſimple 
contract before a debt by ſpecialty or judgment, that it ſub- 
verted the legal courſe of adminiſtration, that if an adventurer 
died indebted by ſimple contract to the company, that debt by 
ſimple contract would be ſatisfied before debts by ſpecialty or 
record to other perſons ; that this by-law was contrary to the 
ſtatute of bankrupts, which makes all debts equal, and to be paid 
part paſſu, which is moſt agreeable to natural juſtice and equity, 
and ſuppoſing it might bind the adventurer himſelf as an agree- 
ment, yet it would not bind the aſſignees, who are truſtees for 
the creditors, and the ſtock and effects of the bankrupt veſted 
in them, by act in law, and not by the party; that this caſe was 


out of the clauſe of the ſtatute 5 Geo. cap. 24. of ſtating accounts - 


where mutual credit had been given, that clauſe extends only 
to mutual debts, here the company is not debtors to the pro- 
prietors of the ſtock, nor can they demand the value of the ſtock 
from the company, the company is only a truſtee for the pro- 
prietor, and not their debtor, &c. 

It was argued for the defendant, that this was a good by-law 
to bind the members of the company, that ſuch an agreement 
among partners in trade would be good, that if any of the part- 
ners borrowed or took any money out of the joint ſtock, that 
his ſhare and intereſt in the joint ſtock ſhould be liable to make 
ſatisfaction for ſuch debt, that the company having the controul 
and power over the proprietors ſtock, might reaſonably detain the 
ſtock, till they were ſatisfied for a debt due to them from fuch 
et that the aſũgnees were in the fame condition with the 

ankrupt himſelf, they ſtand in his place, and muſt take his eſtate 
and effects, ſubject to the engagements and charges they were 
liable to in the hands of the bankrupt. 2dly, That this caſe was 
within the clauſe of the ſtatute 5 Geo. cap. 24. of mutual credit, 
&c. and that Sir Stephen Evans was a creditor of the * 
| g 
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for his 5000l. ſtock, and the company a creditor of Sir Stephen 
Evans for the 8o0ol. due to them, that the ſtock is called credit 
in the books of the company, and he has a demand againſt the 
company for the intereſt and produce of the ſtock, and though 
there was nothing due to Sir Stephen Evans for dividends at tne 
time of his bankruptcy, yet, the ſtock itſelf was a debt from the 
company, and fo within the clauſe of the act of ſetting one debt 
againſt another, and only the balance due to Sir Stephen's 
aſſignees, that it would be very unreaſonable where there are mutual 
dealings and credit, that the debtor to the bankrupt ſhould be 
bound to pay the whole due from him to the bankrupt's eſtate, 
and e contra ſhould only come in as a creditor, under the com- 
miſſion for all due to him, and receive perhaps only two or three 
ſhillings in the pound for his whole debt, cc. 

King C. was of opinion that the by-law was not good, Tt was 
aſſuming a legiſlative power, and altering the law, it was different 
from an agreement between private partners in trade; theſe ſorts 
of companies werè of a publick nature, all people were admitted 
into them, and great part of the perſonal eſtates of the kingdom 
were inveſted in them; that it did not only make debts by {t1mple 
contract, equal to ſpecialty and judzments, but gave them the 
preference. lt gave them a power to attach their creditors effects, 
and to be their own carvers ; it ſubverted the legal courſe of 
adminiſtration, and was inconſiſtent with the ſtatute of bank- 
rupts, which makes all debts equal, &c, 

But Raymond Ch. J. and Mr. Baron Price, who ated his 
lordihip, thought it a good by-law, it extends only to their own 
members, and tends to the benefit and advantage of the corpo- 
ration. All by-laws for the benefit and advantage of trade are 
good, unlets ſuch by-laws be unreaſonable or unjuſt, that this, in 
their opinion, was neither; not unreaſonable, becauſe it extends 
only to their own members, whole conſent is implied in all by- 
laws, and eyery man that buys ſtock mult take it ſubject to the 
engagements laid upon ſuch ſtock by the company; it is not 
unjuſt, becauſe the ſtock is only to be retained as a pledge till 
the debt be ſatisfied, which every debtor in juſtice is bound ta 
do; that the aſſignees ſtand in the place of the bankrupt, and 
can be in no better condition than the bankrupt himſelf, | 

King C. faid, I think this caſe is within the clauſe of the ſtatute 
5 Geo. of ſetting off debt againſt debt, ſo need not give any 
direct opinion as to the by-law, here is mutual credit given, and 
therefore I think the company may retain the 800l, due to them, 
out of the dividends due to the bankrupt's eſtate, ſubſequent to 
the bankruptcy, and ſhall not be obliged to come in as a creditor 
under the commiſſion, and decreed accordingly. MS, Rep. 
Mich. 12. Geo. Gibſon & al' aſſignees of Sir Stephen Evans, 
bankrupt v. Hudſon's Bay Company, 

3. 5 Geo. 2. cap. 30. S. 28. Where it ſhall appear that there 
has been mutual credit given, or mutual debts between the bankrupt 
end any other perſon, the commiſſioners or aſſignees ſhall Rate the 

Vor. VII. account, 


1271 


N. B. The 


judges gave 


no direct 
opinion as 
to this laſt 
point, but 
leemrd to 
agree with 
the Chan- 
cellot. 
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account, and one debt may be ſet againſt another, and the balance of 
ſuch account ſhall be claimed or paid. h 

4. S. 34. It Hall be lawful for the aſſignees, with the conſent 
of the major part, in value of the creditors preſent, at any meeting 
purſuant to notice in the Gazette, to ſubmit any difference between 
ſuch aſſignees, and any perſon whatſoever, or by reaſon of any matter 
relating ta ſuch bankrupt, to the determination of arbitrators, or 
etherwiſe to compound the matters in difference, as the aſſignees 
with ſuch conſent can agree. 

5. S. 35. The alſgnees are impowered with conſent of creditors, 
to make comp:fition with any debtors to ſuch bankrupts, where the 
ſame ſhall appear neceſſary. 


(O. a) Demcanor and Crime in Bankrupt's not 
appearing and diſcovering bis Effects; and How 
the Commiſſioners are to procced for that Pur- 
pole, 


I. 13 Eliz. cap. 7. & any ſuch perſons, which ſhall be indebted, 
S. 9. do of purpoſe withdraw themſelves from 
their uſual manſion houſes, upon complaint, the commiſſioners ſhall 
have power to award five proclamations, to be made in the Queen's 
name, upon five market days, in ſuch places near the place where 
fuch bankrupt has maſt commonly made his abode, commanding him 
to return with all convenient ſpeed, and to yield his body before the 
commiſſioners, or one of them, at ſuch time and place as by the pro- 
clamation ſbail be appointed; and if he do not, according to ſuch 
proclamation, yteld his body, then the body of ſuch offender ſhall be 
adjudged out of the Queen's protection; and every perſon that 
ſhall willingly help to hide or convey, or ſhall willingly receive, or 
keep ſecretly, any perſon ſo demanded by proclamation, ſhall ſuffer 
impriſenment, or pay ſuch fine to the Queen, as to the Lord Chan- 
cellar (being informed w 2 4 by the commiſſioners ) ſhall ſeem meet. 
$. 3 1, I. cap. 15. S. 8. If he refuſe to be examined, or to an- 
fewer fully, the commiſſuners may commit him cloſe priſoner till he 
conform. 

3. S. 9. If, upen his examination, it ſhall appear that he has 
committed any wilful or corrupt perjury, to the damage of his credi- 
tors, to the value of 10l. and be convified thereof in any court of re- 
cord, he all have one of his ears nailed ta the pillory, and cut off. 

4. 21 Fac. 1. cap. 19. S. 7. If any bankrupt fhail, upon his exa- 
mination before the commiſſuners, be found traudulently to have con- 
veyed away his goods, lands, or other e/tate, to the value of 20]. to 
tac end to binder the execution of the ſtatutes, or 10 defraud or 
hinder his creditors of the ſame, and fhall not upon his examination, 
diſcover unto the commiſſtoners, and (ij it lie in his power ) deliver 
unto them all that eſtate ſo fraudulently conveyed away or detained, 
or that caunot make it appear unts the commiſſioners that he has 
ſtained fame caſual ifs, whereby he is d ſabled ts pay what he an 
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weh, may be indicted for ſuch fraud er abuſe at the aſſizes, or 
general ſeſſions of the peace of the county or place where he /hall 
become bankrupt ; and if the bankrupt be thereof convicted, he ſhall 
be ſet upon the pillory /r tww9 Hours, and have one of his ears 
nailed to the pillory, and cut off. 

5. 5 Ges. 2. cap. 30. S. 1. If any perſon who ſhall become bank- 
rupt, and againſt whom a commiſſion 4 bankrupt under the great ſeal 
ſhall be iſſued, whereupon he fhall be declared bankrupt, ſhall not 
within 42 days after notice in writing left at the uſual place of 
abode of ſuch perſon, or perſonal notice, in cafe ſuch perſon be in 
priſon, and notice in the London Gazette, ſurrender himfelf to the 


128 


commiſſioners, and ſubſcribe ſuch ſurrender, and ſubmit to be examined 


upon oath, or ſolemn affirmation, and conform to the ſtatutes concern- 
ing bankrupts, and upon his examination diſcover all his effefts, and 
how he has diſpoſed of his effefts (and all books and writings relating 
thereunts) of which he was poſſeſſed or intereſted, or whereby ſuch 
perſon or his family has, or may expect any palſibility of advantage 
(except ſuch parts as hall have been bona fide diſpaſed of in the way 
of his trade, and except ſuch money as ſhall have been laid out in 
the ordinary expence of his family) and alſo, upon ſuch examination, 
deliver up unto the „ ſuch part of his effects, and all 
books and writings relating thereunto, as ſhall be in his power (his 
neceſſary wearing apparel, and the neceſſary wearing apparel of the 
wife and children of ſuch bankrupt excepted) then the bankrupt, in 
caſe of default in net ſurrendering and ſubmitting as afareſaid, or ix 
caſe he ſhall conceal, or embezzle his eſtate to the value of 201. or any 
books of accounts or writings relating thereto, with intent to defraud 
his creditors (and being convicted by indictment or information) ſhall 
be deemed guilty of felony, without benefit of clergy z and ſuch 


felon's goods and eftate ſhall go among the creditors ſeeking relief 


under ſuch commiſſion. 

6. S. 2. The commiſſioners ſhall appoint, within the faid 42 
days for the bankrupt to ſurrender and * i as aforeſaid, not leſs 
than three meetings, the laſt of which ſhall be on the 42d day limited 
for ſuch bankrupt's appearance; and three weeks notice thall be 
given in the Gazette of the time and place of ſuch meetings. 

7. S. 3. It Hall be lawful for the Lord Chancellor to enlarge 
the time for ſuch perſon S himſelf, and diſcovering his 
effe&ts, not exceeding 50 days from the end of the ſaid 42. days; a 
as ſuch order for enlarging the time be made ſiæ days before the time 
en which ſuch perſon was to 1 himſelf. 

8. S. 36. After ſuch bankrupt ſhall have obtained his certificate, 
and the ſame ſhall be confirmed, ſuch bankrupt ſhall be obliged to 
give his attendance, upon notice in writing to attend the aſſignees, 
in order to ſettle any account of ſuch bankrupt's eſtate, or to at- 
tend any court of record, to be examined touching the fame, ar 
for ſuch other buſineſs, which ſuch aſfignees ſhall judge neceſſary for 
getting in the bankrupt's eſtate, for which attendance the bankrupt 
ſhall be allowed 25. Gd. per diem; and in caſe fuch bankrupt ſhall 
neglect to attend, or refuſe to aſſiſt in ſuch diſcovery, without good 


cauſe to be ſhown to the commiſſioners to be by them alloibed (juch 
L 2 alſignees 
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e/ſignees making prog thererf upon oath, or ſolemn affirmation, before 
the conumiſſianers the commiſſioners are required to iſſue a warrant, 
to ſuch perſons as they ſhall think proper, for apprebending ſuch bank- 
rupt, and him to commit to the county gaol, there to remain in 
cloſe cuſtody, until he ſhall conform to the ſatisfattion of the commiſ- 
froners, and be by the commiſſioners, or the order of the Lord Chan- 
cellar, or by due courſe of law diſcharged; and ſuch gaoler is required 
te keep ſuch perſon in claſe cuſtody, within the walls of the priſon, 
under the penalties before mentioned, far ſuffering ſuch priſoners ts 
eſcape. 


(P. a) The Bankrupt's Perſon protected. In 
what Caſes, 


1. * debt an obligation, the defendant pleaded, that before the 

aim brought, the plaintiff became a bam rupt, to which the 
plaintiff demurred, and per Curiam, it is an ill plea; and until an 
alignment be made, the debtor is defenceleſs; and [cited] therefore 
{the caſe of] HAN SON AND HATE [that] payment, before a com- 
miſſuon ſued out, is well enough, and / it is b:fore hrs debt be aſſigned. 
And judgment for the plaintiff. 3 Keb. 616. pl. 78. Hill. 27 
and 28 Car. 2. B. R. Andrews v. Spicer. 

2. A man rents an houſe for years, by leaſe, at C. and becomes a 
bankrupt, and. ſurrenders all his goods and effefts to the commiſ- 
fioners, according to the 4 and 5 Ann. Reg. and with the reſt, 
this lraſe : and his certificate was allowed; but being taken into 
cuſtody for non-payment of the rent ſince, he moved by counſel 
to be diſcharged; but the court would not grant it, and forced 
him to put in bail; for they ſaid, the act of parliament did nit 
make void the contract between him and his landlord. Paſch. 6. 
Ann. Reg. 

3. Two perſons having authority te ſeiſe the effetts of a bankrupt, 
broke open a cl:fet, where the bankrupt was, to ſearch for them; 
tibo er came ſoon after them, and tos him in an action, and 
threw him into the Campter, where he was ſerved with ſeveral other 
actions in cuſtody, It was ordered that they, at their own coſts, 
ſhould procure him to be diſcharged out of cuſtody, or to ſtand 
committed, being an abuſe of the procefs of the Court. Sel. Caſes 
in Chan. in Ld. King's Time. 64. Mich. 12 Geo. Anon, 


(Q. a) Falſe Claim of Debts. Fun ant 


thereof. 


1. 5 Geo, 2. cap. 30. JF any perſon ſball before the commiſſioners, 
$. 29. or by affidavit or affirmation exhibited to 

them, ſucar or affirm, that any ſum of money is due t1 him from any 
bankrupt which is not really due, knowing the ſame to be not due, 
and being cenvicted by indiftment or information, ſuch perſon Jar 


ſuffer 


« £0 2 : 
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ſuffer the penalties inflifted by the ſtatutes againſt wilful perjury, and 
Hall be liable to pay double the ſum jo ſibern or affirmed ta be due, 


(R. a) Surplus and Allowance, 
g 1. 13 _ cap. 7. 1 of the commiſſioners as ſhall put the 


commiſſion in execution, ſhall, upon re- 
queſt made by the bankrupt, nat only make declaration to the bank- 
rupt of the employing and beſtowing of their lands, goods, and 
debts, but alſo make payment of the overplus, F any be, to the 
bankrupt. 

2. 5 Ges. 2. cap. 30. S. 7. All bankrupts who ſhall ſurrender 
and conform, as by this act is directed, ſhall be allowed 5 per cent. 
out of the neat produce of the eſtate that ſhall be received, in caſe 
the neat produce of the eſtate, after ſuch allowance made, ſhall be 
ſufficient to pay 12s. in the pound, and ſo as the ſaid 5 per cent. 


ſhall not amount to above 200l. and in caſe the neat produce of 


the eflate ſhall be ſufficient to pay 128. 6d. in the pound, then all 
perſons fo conferming, ſhall be allnwed 71. 10s. per cent. /o as ſuch 
allowance ſhall not amount to above 250l. and in caſe the neat pro- 
duce ſhall, ever and ave the allowance, be ſufficient to pay 158. 
in the pound, ther perſons jo conforming, ſhall be allawed 10 per 
cent. ſo as ſuch 10 per cent. ſhall not amount to above 3ool. and 
every ſuch bankrupt ſhall be diſcharged from all debts owing at 
the time that he did become bankrupt. 

3. 8.8. If the neat proceed of ſuch bankrupt”s ęſtate ſhall not 
amount to 108. in the pound, ſuch bankrupt ſhall not be allowed 


the 5 per cent. but ſhall be allowed ſo much as the aſſignees and com- 


miſfioners ſhall think fit, not exceeding 3 per cent. 

4. S. 12. Nothing in this act ſball gine any advantage to any 
bankrupt who all, upon marriage of any of his children, have 
given above the value of 100l. (unleſs he ſhall prove by his books, 
or otherwiſe upon his oath or affirmation before the commiſſioners, 
that he had remaining other eſtate ſufficient to pay every perſon, to 
whom he was indebted, their full debts) or who ſhall have loſt in 
one day the value of 5]. or in the whole the value of Lol. within 
12 months next preceding his becoming bankrupt, at cards, dice, 
tables, tennis, bowls, billiards, ſhavel-board, or cack- fighting, Horſe- 
races, dog-matches, or fiot-races, or other game, or by bearing a 
ſhare in the /lakes, or betting, or that within one year before he 
became a bankrupt, ſhall have I? tool. by contracts for ſtock, or 
ſhares of any publick funds, where ſuch cintract was not to be per- 
formed within one week from the making, or where the ſiack was 
nat actually transferred. | 
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(S. a.) Certificate and Diſcharge. 


I. 13 Flix. cap. 7. JF the creditors, of any bankrupts which de- 
S. 10. part the realm, keep their houſes, or other- 
wiſe withdraw into places unknown, or ſuffer themſelves to be ar- 
re/ted, or outlawed, or yield their bodies into priſon purpoſely to de- 
fraud the creditors, be not fully ſatisfied for their debts by the 
means before ſpecified, they ſhall have their remedy fer levying the 
reſidue againſi the offenders, as they might have had before the 
making of this act. And the ſaid creditors ſhall be only barred 
for ſuch part of the ſaid debts as ſhall be paid unto them, as afore- 

ſaid, | 
g Geo. 2. 2. 4 & 5 Anne 17. All bankrupts ſurrendering and con form- 
60. 30. S. 7. ing themſelves, as in this act, ſhall be diſcharged from * all debts 
> oY * owing at the time of the bankruptcy, and if they be proſecuted for 
enatted. any debt due before, they ſhall be diſcharged on common bail, and 
» This ex- plead that the cauſe of action accrued before they became bank- 
debts due rs rupts, and give the ſpecial matter in evidence, and if judgment be 


a bankrupt given againſt the plaintiff, the defendant ſhall recover his coſts. 

as executor, 

but it is for this particular reaſon; becauſe they are appropriated to pay teſtator's debts, and if 
they were aſſigned it would be a wrong, viz. a devaſtavit; and it being objeted, that it extends 


not to devrs due to the bankrupt jointly wich another, it was anſwered by Ld. Ch. J. Parker, in 


delivering the opinion of the Court, that the caſe cited for that purpoſe from 1 Lev. 17. is not 
determined. Wms's Rep. 254. in caſe of Niles v. Williams. 

A p/ea upon this aft muſt conclude ts the country, and not to the judgment of the court. Ad- 
judged. Tin, 1714. B. K. Wams's Rep. 249. 260. Miles v. Williams, 


3. If a bankrupt has a certificate, and an action be brought 
againſt him afterwards for a debt precedent to the ſtatute, he may 
plead his certificate upon the roll, and fo prevent a judgment from 
being entered up afterwards, but having neglected ſo to do, it was 
his own default, and a court of equity is not to relieve either his 
pleading, or his want of a plea, or no proper plea put in in time, 
nor could he be relieved on an audita querela, becauſe he had an 
opportunity and might have pleaded his certificate before the judg- 
ment was entered, and upon producing ſome precedents where 
bankrupts had been relieved again/t judgments obtained againft 
them, they did not come up to the caſe in queſtion, and the peti- 
_ was diſmiſſed. 2 Vern, 696, 697. Trin. 1715. Goodwin's 
caſe, | 

4. Commiſſioners of bankruptcy having made an aſſignment of 

the bankrupt's eſtate, and afterwards given the bankrupt his cer- 
tificate and diſcharge, cannot make a ſubſequent aſſignment, Wms's 
Rep. 386. Mich. 1717. Jacobſon v. Williams, 

5. Gore brought an ation, for rent, againſt Bagſhall a bank- 
rupt, and obtained judgment = {op bankrupt's certificate was al- 
lowed by Ld. Chancellor, and the certificate not being allowed till 
after the rules of pleading were out, the bankrupt had no opportu- 
nity to plead his certificate, and take the benefit of the act 4 Ann. 
but in the ſcire facias againſt the bail the certificate was — 

an 
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and the plea over-ruled, fo that the bankrupt has no relief but in 
equity, or by audita querela, which is an equitable remedy at law. 
A motion was made by Sir Joſeph Jekyl, for an injunction ; but 
Cowper C. denied the motion, (though Sir Joſeph Jekyl ſaid, 
there were ſeveral precedents of injunctions of this ſort, but had 
none ready to produce) becauſe this was a * merciful law made in 
favour of the bankrupt and in prejudice of the creditors, and there- 
fore not to be extended in equity farther than at law. MS. Rep. 
Mich. 3 Geo. in Canc. Bagſhall v. Gore. 

6. A. a creditor of B. brought an action at law, and having got 
judgment, took him in execution, on a ca. ſa. Afterwards the act 
of 5 Geo. was made, where by cap. 24. a bankrupt, if he ſurren- 
ders, is examined, and 4 fiftas in value and number of his credi- 
tors ſign his certificate and teſtify their conſent, &c. is to be diſ- 
charged. After which ſtatute a commiſſion is taken out againſt B. 
by C. B's father-in-law, and A. is oy gs to come in and be an 
a/jignee to prevent the ſinking the eſtate, and getting him diſ- 
charged. The gte of B. (beſides what he had, before the ſta- 
tute, made over to C.) was only ſome few ſhillings and ſome de- 
ſperate debts. It was inſiſted that fraud appearing, equity would 
not interpoſe in prejudice of an honeſt creditor, and favour of the 
bankrupt, which Ld. C. Parker admitted, And as to A's coming 
in and proving the debt, it was argued, that it might be thought 
neceſſary in order to prevent B's diſcharge, and this his lordſhip 
held reaſonable. And that as to not detaining. the body, where 
all the bankrupt's eſtate was to be ſeiſed, here was no eſtate left 
to ſeiſe, all that being made away to C. And that in this caſe 
A's coming in, cannot be conſtrued an election to be paid out of 
B's eſtate, and fo a waiver of his former execution of the body 
for here beingsno eitate, there could be no election, and A. 
propoſing to waive any benefit under the commithon ; his lordſhip 
ſaid it ougnt to be accepted; and refuſed to diſcharge B. Wms's 
Rep. 560. Trin. 1719. Ex parte Salkeld. 

7. Such creditors of a bankrupt as com? in under the commiſſion, 
by which all the bankrupt's eſtate, both real and perſonal (by 
means whereof he ſhould pay his debts) was ſeiſed, Mall net be 
allowed to impriſon the bankrupt for not paying thoſe debts. Per Ld. 
C. Parker, who ſaid he would order his diſcharge out of cuſtody, 
as to any action brought by thoſe, who had come into the commiſ- 
ſion of bankruptcy, and had fought relief thereby. And though 
it was objected that he ought not to be diſcharged, till he had 
perfected his examination, yet the Court held the contrary; for it 
did not appear that he had been in contempt or refuſed ; but if he 
had, yet when the commiſſion was irregularly ſued out, there ought 
not to be any proceedings upon it by way of examining the 
bankrupt or otherwiſe, Wms's Rep. 612. Hill. 1719. Ex parte 

ames, | 
; 8. A creditor petitioned the Ld, C. Parker again/t the al.mwance 
of the bankrupt's certificate, who in conſideration of the plaintiff's 
withdrawing his petition gave him à bond for the whole debt. The 
certificate was afterwards allowed, and the creditor ſued the bond 
4 againſt 
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againſt the bankrupt, wb pleaded the act of 5 Geo. 2. and that 


the bond was eltained in order to procure his dige; but Ld. 
C. Parker refuſ.d to relieve the bankrupt, and diſmiſſed his bill 
with colts. Wms's Rep. 620. Paſch. 1720. Lewis v. Chaſe. 

9. A queſtion wes, concerning the form of certificates on the 
late act, But per Ld. C. Parker, the commiſſioners are to cer- 
tify one day, that the bankrupt has in all things conformed, &c. 
And then the next day, the creditors certify on the ſame parch- 
ment their conſent, at the foot of which the commiſſioners are to 
certify, that the creditors had conſented according to the terms of 
the act. Trin. 6. Geo. Burdock's Cale, 

10. A bankrupt ſo found, was ſucd for a debt on bond, before his 
certificate alle, but he had ſurrendercd his effects and ſubmitted 
to be examined, and his certificate not being allowed, he pleaded 
Non eſt factum, and judgment was given againſt him. He had 

E332 ] afterwards a certificate allowed and confirmed. The obligee three 
or four years afterwards brought a ſcrre facias upon the judgment, 
and the defendant pleaded the flat. 5 Anne; and that the cauſe of 
action accrued before his bankruptcy, and upon iſſue joined, it was 

| found again)! the bankrupt, he (as was alleged) not being able to 
get the commiſſion, or a coty thereof, to produce at the trial, and the 
plaintiff after had judgment. I he plaintiff got an injunction, but 
the Maſter of the Rolls, upon hearing, diſmiſted it, as a matter 
wholly at law ; but upon appeal, Ld. C. Macclesfield reverſed the 
decree, but ſeemed to admit that were the caſe only matter , mi/- 
pleading equity ſhould not relieve, but upon the ſeveral circum- 
ſtances of the cate a perpetual injunction was granted. 2 Wms's 
Rep. 70. Trin. 1722. Blackhall v. Combs. 

11. A creditzr came in under the commiſſion and proved his 
delt, and afterwards arre/ed the bankrupt, who mow prayed to be 
diſcharged. Ld. C. King ſaid, it has been the conſtruction of 
equity upon ſtatute of 1 Annæ cap. 12. which diſcharges the 
bankrupt of his debts on a certificate by 4 fifths of his creditors, 
and allowed by the Chancellor, that where a trader becomes a 
bankrupt and any one of his creditors comes in before [under] the 
commition to prove his debt, though with deſign only to oppoſe the 
bankruft's certificate, yet this is an eleftimm to take his remedy for 
his debt under the commiſſion, and if pending that, the creditor ſues 
and arreſts the bankrupt, it is taken to be an oppreſſion; and 
ordered the creditor, at his own expence, to diſcharge the bank- 
rupt out of cuſtody. 2 Wms's Rep. 394. Mich. 1726. Anon. 

12. But if ſuch creditor will warve any benefit under the ſta- 
tute, and Ray a reaſonable time, and there is an improbability 9 
the bankrupt's being able to gain his certificate ſigned by 4 fifths in 
number and value of the creditors, or allowed by the court; in 
ſuch caſe if the creditor applies to the Court, declaring his couſent 
to waive any right, or ſhare of the bankrupt's eſtate under the 
commiſhon, and praying that he may ſue the bankrupt; Ld. C. 
King thought it reaſonable for the Court to give leave to ſuch 
crecitor to proceed at law againſt the bankrupt for his debt. 
2 \Wrms's Rep. 395. Mich. 1726. in an Anon. Caſe. 
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13. On a joint commiſſion againſt two pFtners, the ſeparate cre- 
ditors though ti have taken out ſeparate commiſſions, ſhall yet 
be at liberty to come in to oppoſe the allowing of the certificate. 

, 0 . , 
3 Wms's Rep. 23. Hill. 1729. Horſey's caſe. 

14. Where two partners are bankrufts, and a joint commiſſion Ss on the 
is taken out againſt them, if they obtain an allowance of their cer- other hand, 
f i 3 ; if there be 

tificate, this will bar as well their ſeparate as their joint creditors. jus parr- 


3 Was's Rep. 24. Hill. 1729. Horſey's caſe. ners. and one 


of them be- 
comet a bankrupt. and on a ſeparate c,mmiſſion being ſued out againſt him, his a all;wed, 
this does not only diſcharge tue bankrupt, of what he owed ſeparately, but alſo of what he owed 
Jointly, and on the partuciſhip account, becauſe by the att of parhament the bankrupt, upon 
moking a tull dilcovery, and obtaunng his certificate, is to be diſcharged of all debts. Now as 
the debts he owes jointly with another, are equally his Cebts as what he owes on his ſeparate 
account, con:equently he is to be iſcharged of bath his joint and ſeparate debts; and ſo it has been 
determined by the judges of B. K. By the Lord Chancellor Parker, 3 Wms's Rep. 24. ina 
note Cites 3 July, 1721, Ex parte Yale, 


15. 5 Geo. 2. cap. 30. S. 10. No diſcovery Hall intitle ſuch 
bankrupt to the bei fits allowed by this af, unl:;ſs the commiſſioners, 
or the major part of them, ſhall under their hands and ſeals certify 
to the Lord {'hancellor, that ſuch bankrupt has made a full diſ- 
covery of his ejiate, and in all things coutormed himſelf according 
to the directions of ihis adt, and that there dies nat appear to them 
any reaſon to doutt of the truth of ſuch diſcovery, and unleſs four [ 1 34] 
parts in five in nuniber and value of the creditors, who thall be 
creditors for not leſs than 201. reſpedtiveiy, or ſome ather perſon by 
them duly authorized, ſhall ſign ſuch certificate; but the commiſ= 
ſioners ſhall not certify tiil they ſhall have prof by affidavit, or af 
firmation in writing, of ſuch creditors, or of the perſons by them autbo- 
rized, ſigning the certificate, and of the power by which any perſen 
ſhall be authorized to ſign for any creditor, (which affidavit or af= 
firmatton, together with ſuch auth ity to fign, ſhall be laid before 
the Lord Chancellor, with the ſaid certificate) and unleſs ſuch 
bankrupt make oath, or folemniy affirm in writing, that ſuca certi- 
ficate was obtained without fraud; and unicfs ſuch certificate ſhall, 
after ſuch afidavit or afjirmation, be allowed by the Lord Chan- 
ccilor, or by ſuch two of the juſlices of B. R. C. B. or Barons of the 
Exchequer, to whom the conſideration of ſuch certificate ſhall be re- 
ferred by the Lord Chancellor ; and any of the creditors of ſuch 
bankrupt are to be heard, if they think fit, agaivft the making ſuch 
certificate, and againſt the confirmation thereof. 

16. S. 1% any bankrupt who ſhall have obtained his certifi- 
cate, ſhall be taken in execution, or detained in prifon, on account 
of any debts owing before he became bankrupt, by reaſon that 
Judgment was obtuined before ſuch certificate was ailowed ; it all 
be lawful for any one of the judges of the court, wherein judgment 
has been ſo obtained. on ſuch banktrupt's producing his certificate al- 
lowed, to order any ſheriff or gavier, who fhall have ſuch bankrupt 
in his cuſtoay, to diſcharge ſuch bankrupt without fee. 

17. Where a bankrupt is in execution before the commiſſion, and 
the creditor comes in and receives a dividend out of the eſtate, the 


court will put him to his eled7ion ether $9 diſcharge the bankrupt 
or 
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or renounce the dividend, and this in conformity to the law, where 
if the creditor will take the debtor in execution, he cannot after- 
wards take execution by fi. fa. becauſe the body is deemed a ſa- 
tisfaction; but otherwiſe, if creditor takes a fi. fa. firſt and levies 
ſhort, &c. there he may take a ca. fa. afterwards and ſue both. 
And here A. ſued out a commiſſion of bankruptcy againſt B. 1726, 
and after in 1727, received a dividend of 28. 6d. in the pound, and 
now lately took B. in execution for the reſt of his debt, and now 
B. petitioned to be diſcharged, but was denied ; per Ld. Chancel- 
lor. MS. Rep. Mich. Vacat. 1733. Ex parte Blewin. 

18. Per Ld. Chancellor. Though a creditor of bankrupt under 
201. is by the laſt act excluded from afſent or difſent to the certifi- 
cate, yet as he is affected by the conſequence of allowing the cer- 
tificate, he hath right to petition, and ſhew any fraud againſt allows 
ing the certificate. MS. Rep. Mich. 1734. Ex parte Allen. 

19. Bankrupt in priſon on a meſne proceſs at ſuit of A. prayed 
that A. might make electian, whether he would come in under com- 
mi/ian, or take his remedy at law. Per Ld. Chancellor, A. may 
make a ſpecial election, to take his remedy at law, and to come in 
under the commiſſion, ſo far as to prove his debt and allent or diſ- 
ſent to certificate, becauſe that will affect his remedy at law, but 
he is to waive any dividend or further benefit under the commiſſion, 
and accordingly A. made his election in this caſe. MS. Rep. 


Mich. 1734. Ex parte Hoſey. 


[ 135] 


20. F. having proved a debt of 20001. under commiſſion of 
bankruptcy again/t one L.—and paid contribution, and yet had L. 
in executicn for his debt. An order was made by the late Lord 
Chancellor, that F. ſhould either diſcharge L. or loſe his dividend. 
And commiſſioners having certifyed that 4 fifths in number and 
value of creditor; had conſented to L's diſcharge excluſive of F. he 
now petitioned againſt allowing of certificate, and that he might 
be admitted to come in, fo far under commiſſion as to have liberty 
to aſſent or diſaſſent. Lord Chancellor ſaid, that it was ſettled on 
great debate, that a creditor might be at liberty to elect to proceed at 
law, and notwith/tanding have liberty to aſſent or dijaſſent to certi- 
ficate. The caſe of putting creditor to election is but modern in 
favour of bankrupt. But if that election is made in general terms, 
and in conſequence the creditor is to be excluded from a liberty 
of diſſenting to the certificate, the reſt of the creditors are not 
only to take all the reſt of the effects, but have it in their power, 
by allowing the certificate, to bar the other's debt, &c. So that 
permitting ſuch creditor to aſſent or diſſent to the certificate, 15 not 
to give him a benefit but fo prevent his being hurt, and the laſt 


ſtatute about bankrupts mentions 4 fifths of creditors who ſhall 


have proved their debts, and not who proved, &c. and ſought re- 
lief, and it would be hard to put it in the power of a few ſmall 
creditors, by conſenting to the certificate, to preclude the other of 
his debt, and therefore as the Court by equitable conſtruction puts 
a Creditor to his election of abiding by his remedy at law on 
coming in to have his dividend under the commiſſion, ſo by the 


ſame rule of equity, ſuch creditor renouncing any benefit * 
e 
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the commiſſion ſhould not be hurt, therefore let F. be at liberty 
to make a ſpecial election. MS, Rep. Trin. Vac. 1734. Ex 
parte Fenwick, 


(T. a) Diſcharge. How it affects a Joint Debtor 


who is not a Bankrupt. 


1. 10 Anne, cap. 15. 1 diſcharge of a bankrupt by virtue 

S. 3. of the act 4 Anne, or by any other ad 
relating to bankrupts, from the debts by him owing at the time he 
became a bankrupt, ſhall not be intended to diſcharge or releaſe any 
other perſon, who was partner in trade with the bankrupt at the 
time he became a bankrupt, or who ſtood jointly bound, or had 
made any joint contract with him for the ſame deht from which he 
was diſcharged; but notwithſtanding ſuch diſcharge, ſuch partner 
ſhall ſtand chargeabte. 


(U. a) Gaoler, &c. Puniſhment. 


I. HE commiſſioners upon the ſtatute of bankrupts come Roll. Rep. 
mitted the bankrupt to the cuſtody of the ſheriff of B. 35. $58 
for refuſing to be examined on interrogatories. The ſheriffs let Cary, S. c. 


the bankrupt to go at large. An action of eſcape lies againſt adjudged 


them. Mo. 834, 835. pl. 1123. Trin. 12 Jac, The caſe of — 
the Sheriffs of Briſtol. | 2 
Bulſt. 236. 
S. C. adjudged e 


2. 5 Geo. 2. cap. 30. S. 19. The gaoler ſhall upon regugſt of any 
ereditor, having proved his debt, and producing a certificate thereof un- 
der the hands of the commiſſioners, ({ which the commiſſuners are to give 
gratis) produce ſuch perſon ſo committed; and in caſe ſuch gaoler 
Hall refuſe to ſhew ſuch perſon ſo committed, and being in bis actual [| 136 ] 
cuſtody at the time of ſuch regueſt, to ſuch creditor requeſting to 
ſee ſuch perſon, ſuch gaoler ball forfeit 100). for the uſe FA the cre- 
ditors, to be recovered by action of debt, in the name of the creditor 


requeſting ſuch ſight. 


recorded. 


(W. a) Proceedings, &c. of Commiſſioners to be 


1. 5 Geo. 2. cap. 30. PO N petition of any perſon, the Lord 

n 8. 22 . U Chancellor _ — — commiſ- 
ſions, depoſitions, proceedings, and certificates, to be entred of 
record; and in caſe of the death of the witneſſes proving ſuch bank- 
ruptcy, or in caſe the ſaid commiſfions, or other things ſhall be loft, 


4 Copy of the record of ſxch commiſſions or other things ſigned and 
atteſted 


| 
| 
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atte/led as herein is mentioned, may be given in evidence to prove 
fuch commiſſuans, and bankruptcy or ether things; and all certifi- 
cates which have been allowed, or to be all;wed and entred of record, 
or a true copy of every certificate, ſigned and atteſted as herein is 
mentioned, ſhall and may be given in evidence in any courts of 
record, and, without further proof, taken to be a bar and diſcharge 
againſt any action for any debt contracted before the iſſuing of ſuch 
commiſſion ; unleſs any creditor f the perſon that has ſuch certifi- 
cate, thall prove that ſuch certificate was fraudulently obtained. 

2. And the Lord Chancellor ſhall appoint a place near the inns 
of court, where the matters aforeſaid ſhall be entred of record, 
where all perſons ſhall be at liberty to ſearch, and the Lord Chan- 
cellor ſhall by writing appoint a proper perſon, who ſhall (by him- 
ſelf or deputy to be approved by the Lord Chancellor by writing ) 
enter of record ſuch commiſſion and other things, and have the 

cuſtady 1 the entries thereof; and alſo appoint juch fee for his 
labour therein as the Lard Chancellor ſhall thin“ reaſonable, not 
exceeding what is uſually paid in like caſes ; and the per en a to be 
appointed, and his deputy, ſhall continue to enter of record all the 
matters aforeſaid, and te have the cufledy of the ſame, fs lng as they 
Hall behave themſelves well; and ſhall nat be removed but by order 
in writing under the hand of the Lerd Chancellor, en goed cauſe 
therein ſpecified. 
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(X. a) Compolitions between Creditors and Bank- 


rupt; and Pleadings thereof. 


I. F BEING a goldſmith in London, and being diſabled, 
agreed with moſt of his creditors ta aſſign ever all his 
eftate upon cath to ſeveral perſons in truſt for the payment of his 
debts, as far as his e/late wiuid pay, be having uch allowance for 
himſelf and family as was agreed upon; and molt of the creditors 
ſigned the ſaid agreement; but /me 4 the perſons that ſigned, 
finding that F. had done ſome att of violation of the agreement, took 
cut a commiſſion of bankruptcy againſt the ſaid F. and ſeiſed all the 
[ 137 ] eſtate they could come by, and pretended that ſome of the creditors 
aforeſaid, that figned the agreement, and that were not privy to 
the ſuing out the commiſſion, had notice in due time, though they 
had neglected the ſame, and that it was ſeven months from the date 
of. the commiſſion before the commiſſioners aſſigned. And F. and 
ether the perſons concerned in the firſt agreement, and excluded by 
the commiſſion of bankruptcy, being not comprized, as aforeſaid, 
preferred their bill againſt the allignees of the commiſſion of 
bankruptcy, to have the agreement performed, or at leaſt to be 
admitted to an equal divid:nd with them. But this Court would 
ive no relief therein; and the rather, for that it was made appear 
that F. had made a ſale of ſome of the goods he aſſigned to the cre- 
diters ; but diſmiſſed the bill. Chan. Caſes 18, 19, Hill, 14 and 
15. Car. 2. Fuller & al. v. Lance & al, : 
2 SCits 
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2. Scire facias on a judgment, the defendant pleaded a come 7 Mod. 120. 
poſition for 28. in the pound; ita quod it be paid within five years 7 wo 
after the major part of his creaitors in number and value ſhall — hg 
ſubſcribe the ſame compoſition, and after the defendant ſhould be all compo- 
—_ rom impriſenment; and upon a demurrer to this plea, —_ 3 

olt Ch. J. was of opinion, that a compoſition by virtue of the this act, 
ſtatute muſt be final, and ſuch as will bind the defendant, and work by 
from which he cannot vary, that thoſe words ita quod, in things 3 8 
executory (as in this caſe) make a condition precedent; but in which, if 
eſtates executed, they make a condition ſubſequent, and ſo is Lit- not per 
tleton to be underſtood. "That the payment of 2s. per pound, _— _ 
being a condition precedent to this agreement, and wholly in the bt ariſes; 
power and will of the defendant till it is paid, it is ther-fore ng aud judg- 
compleat agreement, and conſcquently not within the ſtatute ; and ceriuindi 
this caſe is the ſtronger againſt the defendant, becauſe it does not : 
appear by his plea that he was in priſon, ſo that this condition 
precedent may be impoſſible to be performed, and conſequently 
the agreement car? never ariſe; it is true, it might have been 
otherwiſe, if 25. in the pound had been agreed to be paid within the 
five years, in the nature of a defeaſunce to the agreement; for this 
flatute operates as a defeaſance. 3 Salk. 59. pl. 1. Paſch. 

12 W. 3. in B. R. Feltham v. Cudworth. 

3. An objection was made to a compoſition, for that the agree- 
ment appeared ts be only to, for, and with b ſe creditars who were 
parties, and had ſigned the campeſition; but this objection was 
diſallowed, becauſe the Hatute makes this an agreement for the reſt. 

3. Salk. 60. pl. 6. Trin. 11 W. 3. B. R. Ellis v. Ollave. 

4. The ſtatute of fe thirds in number and value was pleaded 
in bar, and the defendant, to bring himſelf within the benefit of 
the ſtatute, ſhews, that he alſconded at the time mentioned by the 
flatute, but did not ſhew for what he —_— and for this the 
- plaintiff had judgment on demurrer. 7 Mod. 83. Mich. 1 Anne 
B. R. Greenway v. Freeman. 

5. When one pleads the ſtatute of two thirds, if he would take 
advantage of the clauſe of being in cuſtody, he muſt ſhew it to 
have been on the 17th November ; if of the claufe of abſconding, 
he muſt ſhew he abſconded for debt at the time of the ſtatute 


made. And Holt ſaid, he took the ſtatute to be a private law; | 
for though it concerned a great many, yet it concerned a parti- b 


the defendant did net ſhew in his plea, that he had abſconded at the 
time of the act made, but oniy ſaid it was on the 17th of Novem- 
ter. 7 Mod. 96. Mich. 1 Annæ B. R. Nicholls caſe, 


cular ſort of people; and here the plaintiff had judgment, becauſe | 
| 
| 


(Y. a) Pleadings 2nd Evidence. [ 138 } | 


I. 1 Jac. I. cap. 15. F. any action ſhall be breught againſt any f 
S. 16. commiſſioner, or other perſen, having | 
authority under the commiſſion fer any matter, by force of the ſaid | 
5 | , /tatute 


ö 
I; 
| 
. 
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flatute [13 Elix. ] or this ſlatute, the defendants may plead not 
guilty, or juſtify, that the act hereof the plaintiff complained, 
was done by authority of the ſaid act 13 Eliz. cap. 7. or this act, 
without expreſſing any other matter of circumſtance contained in 
either of the ſaid at, whereunts the plaintiff ſhall be admitted to 
reply, that the defendant did the act ſuppoſed of his own wrong, 
without any ſuch cauſe alledged by the ſaid defendant, whereupon 
iſſue ſhall be joined. | 

2. In debt on the flatute of bankrupts, plaintiff counts of the 
debt due unto him, et guad wvigore /latuti prædicti actio accrevit z 
it was urged, that there being two flatutes of bankrupts, the ſtatute 
of 13 Eliz. cap. 7. and 1 Jac. cap. 15. and other ſtatutes before; 
and the ſtatute 1 Jac. cap. 15. gives the action, and ſo the decla- 
ration is uncertain ; and for this cauſe is bad and inſufficient. 
Flemming Ch. J. held the declaration is clearly good, notwith- 

ſtanding the exception taken; for it is plain that theſe words in 
the declaration, ( vigore ſlatuti prædicti attio accrevit) Pall be 
referred unto the flatute, which gives the action unto the creditor 
upon the aſſigment by the commiſſioners, and this is only the 
ſtatute of 1 Jac. cap. 15. Theſe are general ſtatutes, and fo 
notice is to be taken of them; and in this the whole Court agreed; 
and judgment for the plaintiff, 2 Bulſt. 26. Mich. 10 Jac, 
Powell v. Stuff and Timewell. 4 

3. Debt upon an obligation aſſigned by the commiſſioners of 
bankrupts, and does not ſhew the obligation; wherefore it was 
demurred. And becauſe he comes in by act in law, and has na 
means to obtain the obligation, it was adjudged to be good enough, 
without ſhewing it in court; as tenant by the ftatute merchant, 
or tenant in dower, ſhall have advantage of a rent charge, without 
ſhewing the deed. Cro. C. 209. pl. 5. Hill, 6 C B. R. 
Gray v. Fielder. 

4. In audita guerela, the plaintiff counted that Sir H. B. t. 
whom he was indebted, became a bankrupt, and that certain credi- 
tors had his debt aſſigned to them, and that one of them accepted part 
of his debt in atis faction of the whele ; but becauſe he did not 
ſhew what were the debts of the creditors, . his payment 
might _ proportionable to the debts, the defendant demurred ; 
ſed per Cur. it is well enough, eſpecially being an action by one 
that is a debtor, and the very aſſignment is a ſufficient bar againſt 
the parties ; and if there were ſurpluſage, the defendant hath re- 
medy in Chancery. Judgment for the plaintiff. Keb. 491. pl. 40. 
Paſch. 15 Car. 2. B. R. Fitzwilliam v. Lewis. 

5. Scire facias againſt the executors of B. upon 4 judgment 
againſt their teſtator, they plead, that he was a trader, and in- 
debted to ſeveral perſons, and that upon their petition to the 
Ld. Chancellor, a commiſſion of bankruptcy iſſued againſt him, 
and that by reaſon of the death of King Charles II. a new com- 
miſſion iſſued in time of King James II. and averred the faid laſt 
commiſſion to be ſtill depending; and upon demurrer it was held 
that this plea is ill; becauſe the defendants did not allege, that 


their teſtator was a bankrupt as the time of ths petition exhibited, 
| or 
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or at the time when the commiſſion iſſued againſt him. The Court 
held this exception incurable, becauſe by the ſtatute 13 Eliz. 
cap. 7. the bankrupt is deſcribed in the firſt place, and then the 
next paragraph gives the Lord Chancellor power to grant com- 
miſſions againſt perſons therein deſeribed, being bankrupts; and 
that all the precedents are with averments of the bankruptcy. 
2 Lutw. 1273. Hill. 3 & 4 Jac. 2. Gubbs v. Backwell. 

6. It was ruled in this caſe, that, in pleading a man to be a 
bankrupt, it is /ufficient to jay, that he became a bankrupi, ad 
emnes intentiones ſeparal' ſlatut', without ſetting forth any parti- 
cular ad of bankruptcy, as departure out of the kingdom, taking 
ſanctuary, or keeping his houſe, and abſconding there. Comb. 108, 
Paſch. 1 W. & M. in B. R. Betts v. Lowe. 

7. In an indebitatus aſſumpſit the defendant pleaded, that the 
plaintiff became a bankrupt, and commiſſion was taken out, and ſo 
all his goods, &c. belonged to the commiſſioners, &, The plaintiff 
demurred and had judgment; for till an aſſignment the property 
of the goods is not Transferred out of the bankrupt, 1 Salk. 108. 
Paſch. 1 W. & M. in B. R. Cary v. Criſp. 
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8. In a ſpecial aſſumę ſit brought by aſſignee of commiſſioners of show. 3. 


bankrupt, he need not fhew how the perſon became bantrupt; 
adjudged, Carth. 29. Paſch. 1 W. & M. in B. R. Pepys v. 


Low. 


9. Though commiſſioners upon the ſtatute of bankrupts have 
an authority under the great ſeal eſtabliſhed by act of parliament, 
yet, if they declare a man bankrupt that is not ſo, he may traverſe 
the bankruptcy, and try it in B. R. Arg. 4. Mod. 116. Trin. 
4 W. & M. in B. R. in caſe of Philips v. Bury. 

10. In trover by aſſignee of commiſſioners of bankrupt againſt 
defendant who pretends to have ſerſed the goods for rent, note, 
the commiſſion mult be proved, and the aſſignee muj? prove an act 
of bankruptcy, as well as the aſſignment by the commiſſioners, 
and prima facte it ſhall be intended, that the aſſignment was ex- 
ecuted at the time it bears date, (which is but two days before the 
action brought) the witneſſes not remembering the preciſe day, 
but it appearing tha: the date was erazed, Holt ſaid, he expected 
better proof, and then another witneſs ſwore the preciſe day. 
Cumb. 453. Trin. 9 W. 3. B. R. Meggot v. Watſon. 

IT, If the petition to the Ld. Chancellor, mentioned in the de- 
claration, recites, that the bankrupt was indebted in zool. and the 
petition produced at the trial recites, that he was indebted in 150. 
yet, that is no material variance. Ld. Raym. Rep. 741. 16 Mar, 
= W. 3. Ruled by Holt Ch. J. at Thetford aſſiſes. Kirne v. 

mith. 

12. There is no need to produce at the trial the petitien to the 
Ld. Chancellor; becauſe it may have been by parol, though the 
practice has been otherwiſe: Ld. Raym. Rep. 741. Ruled by 
Holt Ch. J. at Thetford aſſiſes. 16 Mar. 12 W. 3. upon evi- 


dence. Kirne v. Smith. 
13. In 


S. C. but 
nothing ſaid 
by the 
Court; but 


the reporter adds quære, if good. 


12 Mod. 
159. Meg- 
got v. Mills 
and Wine, 
S. C. but 
S. P. docs 
not appear. 


Ravm. Rep. 
286. S. C. 
but S. P. 
does not 


appear. 


* 
1139 


As to the 
cole in 
Lutw. 274. 
that was in 
calc of a 
declaration 
brought by 
the af- 
ſignees, 
wherem 2 


a 


1 
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13. In an action by aſſignees of commiſſioners of bankrupte, 
they need not ſet out the proceedings of the commiſſion and com- 
mitfoners at large. Arg. 2 Ld. Raym. Rep. 1548. cites Lutw, 
274. [Hill. 12 W. 3. ] Lawsox v. Lame, and that in 
Lutw. 451. [SLAUGHTER v. PIERRPOIN TT.] It was held, that 
it need not appear in a plea of aſſignment by commiſſioners of 
bankrupts, that the bankrupt was indebted in 100). 


ſhort way of declaring hath been allowed upon the authority of a great number of precedents ; 
but as to the other caſe in Lutw. 451, of a plea that was long before the ſtatute of 5 Geo. 1. 
cap. 24 Par. 20. which * 1s expreis, that no commiſſion ſhall iſſue, unleſs the creditors, who 
Petition for a commiſſion, are creditors in ſuch ſums as are mentioned tor that purpoſe in that 
20. per Cutiam. 2 Ld, Raym. Rep. 1548. Mich. 2 Geo. 2. 


140 


Fa <a toy OT , , 
N we * 8 i 
| , .* - . 
- . 4 > - bas * 4 " ” 
X 9 1 > 4. LY F uk: 2 * * 
r — . . — 5 3 * « , 
8 * PETTY , n m4 2 , n — : —_* 


14. In debt the defendant pleaded in bar that the plaintiff was 
a grocer and indebted, and became a bankrupt; and that upon a 
commiſſion taken out he was declared a bankrupt, and that the 
debt for which the action was brought againſt the defendant, was 
aſſigned to his creditors, &c. The plaintiff took iſſue that he did 
not become bankrupt. Lutw. 701. Trin. 1 Ann. Hepworth v. 
Haigh. 

15. An action brought againſt a bankrupt, the defendant pleads 
the tatute of bankrupts, (in which it is ſaid, that the perſon, who 
does as the att direfts, may plead the general iſſue,) and that he 
manifeſtly became a bankrupt before the day, &c. Holt Ch. J. 
ſaid, this plea will not do; for when a ſtatute gives a plea, it muſt 
be pleaded in the words of the ſlatute. 11 Mod. 207. pl. 9. 
Hill. 7 Ann. B. R. Hull v. Holiday. 

16. In action upon ſeveral promiſes brought by aſſignees of 
a commiſſion of bankrupt, the declaration was, that in con ſide- 
ration the defendant was indebted to the bankrupt for goods ſold 
and delivered, &c. he promiſed to pay the aſſignees. After verdict 
on non aflumpſit, &c. it was moved in arreſt of judgment, that 
the promiſe ought to have been -made to bankrupt, ſed non 
allocat.“ per Cur. for the debt being aſſigned to the plaintiff, 
1 that is a good conſideration. There are two ways of declaring, 
11 iſt. As here upon expreſs promiſe to the aſſignees. 2dly, A/- 
Lo ſignees may bring ſuch action as the bankrupt ; as he may have an 
| . indebitatus aſſumpſit, ſo may they. Et judic. pro quer. Paſch. 
12 Ann. B. R. Faſhion v. Dormet. 

17. In an action brought by aſſignees under a commiſſion of 
bankruptcy, againſt the executor of 8. J. R. the plaintiff declared. 
that the defendant promiſed to pay them, but did not, by means of 
which they brought this action; the defendant pleaded, that he 
never made ſuch promey to the bankrupt, and upon that the plaintiff 
demurred. But the Court faid, that if the defendant had by his 
plea denied the very wirds of the declaration in this print, the 
plaintiffs would have been bound at the trial to have proved 4 
promije actually made te them/elves. They took this to be 
exactly like the caſe of an executor, and accordingly gave judg- 
ment for the plaintiff, 2 Barnard. Rep, in B. R. Mich. 5 Geo. 2. 
Skinner v. Rebow, * 

18. Debt 
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18. Debt for rent by G. againſt B. a bankrupt, and judgment 
before the certificate was allowed, ſo that he had no opportunity 
to plead it, and take the benefit of 4 Ann. But in the ſci. fac. 
egain/t the bail, the certificate was pleaded, and the plea over- 
ruled, ſo that the bankrupt had no relicf but in equity, or by 
audita querela, which is an equitable remedy at law. But Cows 
per Chancellor denied an injunttion, becauſe this was a merciful 
law made in favour of the bankrupt, and in prejudice of creditor, 
and thercfore not to be extended in equity further than at law. 
Mich, 3 Geo. Canc. Bagſhall v. Gore. 


(Z. a) Equity. 


1. DROO Fe a debt diſallowed by commiſſioners of bankrupt, 
the Court will hear the proof. Chan, Caſes 275. 
Paſch. 28. Car. 2. Anon. 

2. Bill for relief againſt bond's, &c. given to the bankrupt, but 
ſuggeſted to be paid, and therefore prays to have them delivered 
up and cancelledz a creditor of the bankrupt's, to whom the 
bonds, &c. are aſſigned by the commiſſioners, muſt be made a party. 
Fin. Rep. 265. Mich. 28 Car. 2. Ford v. Lear and Key. 

3. Bill by creditors againſt the aſſignres of a bankrupt to have 
a debt recovered by the aſſignees diſtributed among the creditors, 
without being paid into the hands of the aſſignees, as fearing, by 
payment of the aſſignees; their parts may be loſt ; decreed, to be 
diſiributed among the creditors and aſſignees, according to their 
ſeveral proportions, by the perſon againſt whom the recovery was, 
who was one of the plaintiffs in this cauſe, and a principal creditor, 
Fin. Rep. 264. Trin. 28 Car. 2. Hawkins & al. v. King & al'. 

4. Bill for account and di/covery of money received by de- 
fendant for one that became bankrupt ; defendant pleaded, he 
received it only as menial ſervant to the bankrupt, and had ac- 
counted for it to him already, and that the commiſſioners had 
already examined him on interrogatories, the plea was over- ruled. 
Vern: 95. pl. 81. Mich. 1682. Wagſtaff v. Bedford. 
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5. Bill for diſcovery of a bankrufpt's eſtate ; the defendant de- 3 Wm 


murred, becauſe the bankrupt was not made a part), and the de- 
murrer was allowed. 2 Vern. 32. pl. 23. Hill. 1688. Sharpe v. 
Gamon. 


Rep. 311. 


in a note of 
the re- 
porter, he 
ſays that, 


it is a general rule, that no one need be made a party againſt whom, if brought to a hearing, 
the plaintiff can have no decree; thus, in a vill brought by the creditors of a bankrupt againſt 
the aſſignees under the commiſſion, the bankrupt himiclf need not be made a party; by the 
Maſter of the Rolls, Hill. 1732. De Golls v. Ward. Though with regard to making the bank 


rupt a party, it ſeems formerly to have been held otherwiſe, and cites 2 Vein, 32, 


6. Bankrupt is talen in execution pending the reference of his 
certificate to the judges, though it appears that the debt was dif- 
charged by the ſtatute, yet the Court would not diſcharge him, 
but put him to his audita quere/a. 2 Vern. 697. in caſe of 
Goodwin; cites it as the caſe of Baily v. Robinſon. Trin. 6 
Annæ in B. R. 


Cui in Qita. 


7. A bankrupt having flipt his time of pleading his certificate to ⁊ 
debt precedent to the bankruptcy, is not to be relieved in equity z 
and per Harcourt C. the ſtatute is binding in equity, as well as at 
law. 2 Vern. 696. Irin. 1715. Goodwin's cale. X 

8. 5 Geo. 2. cay. 30 S. 38. No ſuit in equity ſhall be com- 
menced by aihgnees, without the conſent of the major part in 
value of ihe eredutors preſent at a mecting purſuant to notice in 
the Gazette. 


For more of creditor and bankrupt in general, ſee other 
ä proper titles. 


Cut in Nita. 


(A) Who ſhall have it, and in what Caſes. 


1. Leſtm. 2. 13 E. 1. cap. 13. my a Cui in Vita to the 
| wife for recovery of her land 
left by the huſband”s default in his life time. | 

2. Recover, by ſuffer ance i alienation, and therefore the feme 
. ſhall have Cui in Vita, after the death of her huſband, of a recovery 
ſo ſuffered, Br. Cui in Vita, pl. 19, cites 4 E. 3. 

3. If judgment of ferejudging be given again/t baron and ſims, 
this is not void but error, ar the feme ſhalt not have Cui in Vita. 
Br. Cui in Vita. pl. 14. cites 9 E. 3. 2. 

4. In atiife if a man fees to baren and feme for life, and the 
baron aliens in fee, the leſſar may enter and recover by aſſiſe if he 
be ouitcd, notwithſtanding that, the feme may have Cui in Vita, 
= the death cf her hyvjſhand. And fo ſee that ſhe may have 

ui in Vita notwithftanding the alienation and the entry; for the 
title of entry is not given but by the law, for the alienation and 
the title of the feme is by the demiſe before notice, Br, Cui in 
Vita. pl. q. cites 11 All. 11. 

5. A Sur Cui in Vita is maintainable of a rent. F. N. B. 194. 
(F) cites Mich. 12 E. 3. 

6. The heir of the feme ſhall have Cui in Vita and not aſſiſe, 
Br. Entre Cong. pl. 28. cites 21 E. 3. 6. 

7. In aſſiſe the baron and feme were ſeiſed in fee, and the 
baron infeefjed E. in fee, but the feme held her in, claiming ber 
ferft etate, and the baron by licence and will of E. the feoffee, re- 
entered and tobt the profits, and after E. died, his daughter and heir 
being in the venter of his feme mother to the daughter, and after 
the baron dicd, and the feme claimed by her firſt intereſt, and con- 


tinu'd 
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binued poft mortem viri by ten years, and the plaintiff in afſiſe 
entered becauſe the feme ꝛbas his nie, and the daughter of E. the 
feoffee, was born and entered, and well, by award, and the lord of 
the nief brought aſſiſe againſt the daughter and heir of E. the 
feoffee, and was barred, quod nota; for the feoffment of the 
baron was a diſcontinuance, ſo that the entry of the feme was not 
lawful ; but ſhe put to her Cui in Vita. Br. Entre Cong. pl. 56. 
cites 21 Aſſ. 25. 

8. It appears by judgment in aſſiſe, that where baron and feme 
are tenants ge life, the remainder to A. in tail, and the baron 
aliens in tail, and A. has iſſue and dies, the iſſue may enter for the 
alienation to his diſinheritance notwithſtanding that the feme covert 
be alive; for ſhe /hall have Cui in Vita after the death of her 
baron. Br. Cui in Vita, pl. 10. cites 43 Afl. 17. 

9. Sur Cui in Vita was brought by the heir againſt M. D. into Br. cui in 
which the -_ WW. had not entry, pros after the demiſe, which the Vis, 333 
aforeſaid M. (whond ſhe in his life could not contradit } made thereof 
to J. of D. and the writ awarded good, upon the alienation made [ 143 } 
by the tenant himſelf; for if he mates diſcontinuance, and after 
divers degrees, repurchaſes the land again, the writ is well brought 
as above, and the writ awarded good, notwithſtanding that it 
appeared that all was one and the ſame perſon. Br. Entre in le 
per. pl. 3. cites 44 E. 3, 4, 5- 

10. Baron and feme and a third are ſeiſed in fee, the baron F. N. B. 
alien'd and died; Cui in Vita does not lie tor the feme; for ſhe 305 (K) 
and the third may join in writ of right. Br. Extinguiſhment, «,,. it . 


pl. 43. cites 35 Aſſ. 15. and Fitzh. Cui in Vita, 20. ſecms, that 

| ſhe ſhall 
have a Cui in Vita of a moiety, being the third jointenant, but that ſuch alienation ſeems to be a 
ſeverance of the jointure, and refers to Paſch, 16 E. 3. Cui in Vita in the abridgment. 


11. But if the third dies, ſhe may have Cui in Vita of all, and 
ſo action ſuſpended is now revived ; but it ſcems it was never 
ſuſpended ; for it was not given to her till after the death of the 
third, Ibid. 

12. If @ man is ſeiſed in jure uxoris, and W. recovers againſt F. N. B. 
him by default, and the baron dies, the feme ſhall have Cui in 193, (1) | 
Vita, and not quod ei deforceat ; per Moyle J. quod non negatur. ,',q. 34g. 
Br. Cui in Vita, pl. 12. cites 2 E. 4. 13. S. P. for 


this is as it 
were a demiſe made by the huſband ; for otherwiſe ſhe ſhould be without remedy ; tor the can» 
dot have a quod ei deforceat. 


13. If the huſband diſcontinues the land of the wife, and ſhe Br accept» 
brings a writ of dower, ſhe is concluded to have a Cui in Vita; — 


per Walmſley J. Ow. 154. cites 10 E. 4+ the land in 


dower the 


ſhall be barred in Cui in Vita of the reſidue, F. N. B. 194. (B) 


14. If baron and feme are impleaded by him, who has good 
title, and the baron confeſſes the action, the feme has no remedy. 
But by the ſtatute of Weſtm. 2. cap. 3. upon the render of the 
baron the feme may be —_— but where the baron and feme 
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are received in default of the tenant for ” by rever fron in jure 
uxoris, there the baren cannot confeſs the action; for he 1s re- 
ceived to defend the right of his wife, Br. Cui in Vita, pl. 23. 
Cites 7 E. 4. 17. 

15. If recovery is had by d-fauit in a writ of wat, the feme 
after the death of her huiband ſhall not have Cui in Vita. 
Quere whether becauſe it is not merely by default, or becauſe no 
land is in demand by the writ of waſt, or if the ſhal! have quod 
ei deforceat upon ſuch recovery? Br. Cui in Vita, pl. 22. 
cites 9 E. 4. 16. | 

16, The writ of Cui in Vita „ies, where the huſband aliens 
in fee the right of inheritance of his wife, or the freehold of his 
wife by feottment, or grant for lite, or in tail; then after the 
death of the huſband, tne wiſe {hail have Cui in Vita contradicere 
non potuit ; and the writ lies where the wife has an eftate for 
life or in tail, and the huſband aliens that eſtate and title of the 
wite's, then the wife after his death {all have that writ. 
F. N. B. 193. (A). 

17. And if the wife does not bring the writ during her life, 
then if ſhe had an eſtate in fee ſimple, her heir ſha!l have a writ, 
which is called Sur Cui in Vita after her death. And if the wife 


have an eſtate in tail, and her huſband aliens, and makes a feoft- 


ment of that eſtate; then if the wife dies, her heir ſhall have a 
writ of formedon in the deſcender to recover that eſtate, and not 
a writ of Sur Cui in Vita; for thoſe writs of Cui in Vita, and 
Sur Cui in Vita, are writs funded ubon the commen law, of an 


L 144 | tate in fee fimple ; for there was no other eſtate at the common 


law, which would deſcend, but a fee ſimple. F. N. B. 193. (A). 

18. If the h:/band and wife exchange the land of the wife for 
other lands, if the w/e agreed unto the exchange after the Vi- 
bund's death, ſhe ſhall not have a Cui in Vita. F. N. B. 194. (A). 

Ig. The huſband gave the land of the wiſe to J. who gave other 
land to the huſband and wife, and to her ſon of the huſband, and 10 
the heirs of him who ſurvived, ard that was pleaded by exchange in 
bar, in a Cui in Vita and holden in bar. F. N. B. 194. (B) in the. 
notes in the Enzliſh edition, cites 8 E. 2. Cui in Vita 38. and 
20 E. 3. Cui in Vita 10. | 
20. So if ſhe accepts à rent where ſhe and her huſband make 
a fcoffment. F. N. B. 194 (B) ibid. cites 21 H. 6. 24. 

21. The aunt and the niece may jein in a writ of Sur Cui in 
Vita, upon an alienation made by the huſband, their common 
anceſtor; or upon a recovery had againſt the huſband and wife, 
who was the common anceſtor to them, if the ſecond huſband 
aliens the lands of the wiſe, and he and his wife die, and the iſſue 
of the wife and the firſt huſband ſhall have a Sur Cui in Vita 
againſt the alienee, although the ſecond huſband be living, if he 
were not intitled to be tenant by the curteſy; but if the ſecond 


huſband be intitled to be tenant by the curteſy, then the iſſue of 


the firſt huſband ihall not have a Sur Cui in Vita during the life 


of the ſecond huſband. F. N. B. 194. (D). 
22. Two 


Cui in Tita. = 


22. Two barons of femes jointenants alien jointly and die, their 8. C. cited 


Arg, Roll, 


Femes ſurvivors {hail have ſeveral Cui in Vita's; becauſe the — i 


coverture is the cauſe of the action, the which is ſeveral ; for the 12 
coverture of the one, is not the coverture of the other. Keilw. F 
105. b. pl. 18. Caſus incerti Temporis. Anon. [4 | 
23. If baron ſeiſed of a copybeld in right of his wife ſurrender —_ 
this to the uſe of a ſtranger, the wife cannot enter after the death | 
of the baron; for copyhold is out of 32 H. 8. For this is in- 13 
tended of freehold, but he ought to make his plaint in nature of a 1% 
Cui in Vita. Dal. 116. pl. 8. Anno 16 Eliz. Anon. 13h 


24. Hufband aliened the lands of the wife and afterwards they 
are divorced and the huſband dies; the wife ſhall not enter by the 
32 H. 8. but is put to her Cui in Vita ante divortium. Le. 7. in 
pl. 10. Mich. 25 and 26 Eliz. B. R. Egerton Sol' Gen' cites 
it as Haddon's caſe. 

25. If andi, during the caverture, are given to the huſband and 
wife and their heirs, this is jus uxoris within the ſtatute Weſtm. 


2 cap. 43. 2 Inſt. 343. 


= 
* dd. ba at a” rd in 
* 2 4659" wth 
3 — . 


$a. AE bet 
—— 
z 
— * 


(B) Writ and Pleadings. 


L. I? Cui in Vita F land quam clamat efſe jus, &c. de dino 

il! & Georgii, &c. The tenant ſaid, that the demandant 
had never any thing f the gift of I/ilP &c. And held a good plea 
to the writ, Thel. Dig. 170. Lib. 14. cap. 52. S. 5. Cites 
Trin. 4 E 2. Brief. 795. 

2. In Cui in Vita of land quam clamat, &c. de dono Will' qui 
Hug. guendam virum ſuum & ipſam inde ferffavit, &c, The 
tenant 2 that the baron never had any thing but as baron of the 
feme, &. And it was held no plea. Thel. Dig. 170. Lib. 11. 
cap. 52. S. 6. cites Paſch. 5 E. 2. Br. 799. | 

3. Cui in Vita ſupp;Fng that the tenant had not entry unteſs by [ I;5 ] 
S. to whom her baron leaſed ; the tenant ſaid, that the baron leaſed 
to S. and to Agnes his feme, judgment of the writ. And held no 
plea, Thel. Dig. 170. Lib. 14. cap. 52. S. 4. cites Mich, 

19 E. 2. Brief 843. | 

4. In Cui in Vita the tenant pleaded jeintenancy by fin? toith 
one A. and the demandant ſaid, that the tenant had releajed all h s 
right to A. and jo the tenant is ſole tenant, and yet the writ was 
abated. Thel. Dig. 226. Lib. 16. cap. 7. S. 7. cites 3 E. 3. 

It, North. Maint” 45 Br. 13. 

5. In Cui in Vita fa manor given in tail, if the tenant pleads 
nontenure of parcel, it is ſufficient for the demandant to maintain, 
that the tenant was tenant of the mansr as intirely as the manor 
was at the time of the gift in tail. Thel. Dig. 226. Lib. 16. 
cap. 7. S. 10. cites Trin. 4 E. 3. 144. 163. and fays, ſee 4 E. 3. 

122. 9 E. 3. 489, and 20 E. 3. Maint' de Br. 10 in Formedon. 
fe 6. In Cui in Vita of @ manor, the tenant pleaded nonten ire of 
parcel, and the demandant ſaid, _ the tenant is tenant intirely 
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of the manor in demeſne as in demeſne, in ſervice as in ſervice, &c. 
and was not received, by which ſhe ſaid fully tenant of the manor 
according as ſhe demands it, and the others e contra. Thel. 
Dig. 220. Lib. 16. cap. 7. S. 14. cites Mich. 5 E. 3. 207. 
7. In Cui in Vita ſue may be taken yo» the demiſe ſuppoſed to 
be made by the baron, Thel. Dig. 171. Lib. 11. cap. 52. S. 13. 
cites Paſch. 8 E. 3. 392. | 
8. The writ of Cui in Vita is good enough, without ſaying in 
certain what Hate the demandant has by her title, Thel. Dig. 106. 
| Lib. 10. cap. 14. S. 15. cites Paſch. 8 E. 3. 392. 
Note, if the 9. In Cui in Vita the writ was in 9 non habet ingreſ. niſi poft 
writ de in aimiſſionem: guam AH. quond vir, &c. inde fecit M. D. cut ipſu in 
the degrees, +» 6 1 4 
the words Vita ſua, &c. which writ was abated ; for it ought to be guam A, 
Cui in Vita, greondam vir, &c. cui ipſa in vita ſua, &c. inde fecit M. D. &c. 
_=_ arc Put Thel. Dig. 104. Lib, 10. cap. 12. S. 2. cites Paſch. 16. E. 3. 
but 1t in the Brief 652. : | 
poſt. in the 
middle; and therefore, if the writ be poſt dimiſſionem quam, &c. V ipſius B. inde fecit cuy 
Iple, &c. the writ ſhall abate; for the words relate to the next amecedent. F. N. B. 193. (E) 
in the new notes there (c) cites 16 E. 3. Brick 632. : 


10. In Cui in Vita, it is a good plea to ſay, that the demandant 
had accepted part of the ſame land for her detver. Br. Execution, 
pl. 57. cites E. 3. 39. | 

11. Cui in Vita againft Tho. and Mill. & A. his feme, who had 
not entry unl:ſs by the baron of the demandant, Tho. diſclaimed, 
and the baron and feme took the intire tenancy, and ſaid, that they 
entered by Tho, and not by her baron, but they were compelled to 
anſwer to the leaſe ſuppoſed by the writ, by which they ſaid as 
above abſque hoc, that the baron leaſed to them 3 modo & forma, &c. 
and iſſue thercupon, and held, that it went to the action. Thel. 
| Dig. 176. Lib. 11. cap. 54. S. 38. cites Mich. 29 E. 3. 60. 

Br. Bar, pl; 12. In Cui in Vita the caſe was, that the baron ſeiſed in jure 
102.cites wuxores, gave the land to baron and feme in ſpecial tail, the remainder 
1 to T. in tail, ſaving the reverſion ts him and his heirs; the baron 
ries, pl. 2g. had ue by his feme ; the baron and feme died, and the 1/ſue brought 
cues S. C. Cui in Vita againſt the tenant, and they pleaded this matter in bar 

by this gift, ſaving the reverſion to the baron and his heirs, and 
ſhewed deed of it without warranty, and averred, that aſſets 75 
deſcended in = to the heir, who is demandant, by the ſame father, 
and ſo pleaded the reverſion for his warranty and the aſſets in bar, 
and the demandant demurred, and becauſe the demandant by this 
| ſuit is to defeat the ſame reverſion and warranty, therefore by 
[ 146 ] award the demandant recovered; for a man ſhall not be bound by 
this thing which he is to defeat by his ſuit, quod nota. Br. Cui 
in Vita, pl. 6. cites 38 E. 3. 32. 

13. In Cui in Vita @ man ſeiſed in jure uxoris diſcontinued, and 
=_ ſeveral alienations, he re-purchaſed; the feme died, and the 
heir brought Sur Cui in Vita againſt him by name of M. B. quod 
reddat, &c. & in quod non habeat ingreſſum niſi poſt dimiſſionem, 
quam idem W. B. fecit, &c. cui ipſa, the feme, contradicere non 


potuit, and exception was taken to the writ, inaſmuch as it 9 | 


Cui in Aita. 


he by a ſtrange name, & non allocatur, but the writ awarded 
good, Quod nota, Br. Cui in Vita. pl. 24. cites 44 E. 3, 4, 5. 
134. Cu in Vita againſt B. in que idem B. non habet ingreſſum 
aſi poſt dimiſſionem quam prædictus B. cui ipſa, &c. inde fecit Js. 
D. &c. adjudged a good writ, notwithitanding that it appears by 
the writ, that the tenant is the ſame perſon wao made the leaſe, 
without giving diverſe names; for divers meſne feoffments may 
be made between the. demiſe and the re-purchaſe. Thel. Dig. 
177. Lib. 11. cap. 54. S. 41. cites Hill. 44 E. 3, 4. And ſays, 
it ſeems that the writ was a Sur Cui in ita. 

15. Cui in Vita, which he claims ti hald to her and the heirs of 
her body iſſuing, and did not fhew of 10: gift, and therefore the 
tenant pleaded it to the writ, and it was abated by award, quod 
non contradicitur ibidem, that in quod ei deforceat, he need not 
ſhew of whoſe gift. Note the diverſity. Br. Cui in Vita. pl. 2. 
Cites 48 E. 3.8. | 

16. Cui in Vita wh:ch be claims to hold to her and the heirs of 
her body / the gift i. V. The tenant ſaid, that ſhe never had 
any thing of the gift of IV. M. Priſt. And per Belknap, clearly 
this is no anſwer; for if {he has of the gift of one, or another if 
the baron aliens, ſhe ſhall have action, and the writ hall ſay 
Duam clamat eſſe jus & hereditatem ſuam, notwithſtanding that it 
be of a purchaſe, and therefore every word in a writ is not tra- 
verſable. Br. Cui in Vita. pl. 3. cites 49 E. 3. 29. 

17. In Cui in Vita which ſhe claims to hold to her and the heirs 
of her body of the gift of J. M. the gift is not traverſable, but the 
alienation. Br, T raverle per, &c. pl. 43. cites 49 E. 3. 32. 

18. So if it be which ſbe claims to her right and inheritance, 
where it is of a parchaſe, this is not traverſable. Br. Traverſe 
per, &c. pl. 43. cites 49 E. 3. 32. | 

19. The tenant ſhall have traverſe to the title of the demandant 
in Cut in Vita. Thel. Dig. 150. Lib. 10. cap. 14. S. 4. Cites 
49 E. 3. 22. and Hill. 50. E. 3. 6. | 

20. In Cui in Vita of the demiſe of the baron of land, which ſhe 
bell for term of life of the dem:ſe of F. M. and the tenant ſaid, that 
ſhe had nothing of the demiſe of 15 . and admitted a good anſwer. 
Per Cur. upon argument of it; for where ſhe makes title, this 
title ought to be a true title, and there fine upon releaſe made to 
baron and feme, and to the heirs of the baron by J. N. was taken 
no demiſe ; for it is ſuppoſed by it, that the baron and feme were 
in poſſeſſion at the time of the fine. Br. Cui in Vita, pl. 4. cites 
50 E. 3. 6. | 

21. In Cui in Vita, where four are impleated, three confeſs or 
make default, and the fourth demands the view, the demandant ꝶhall 
have judgment of three parts immediately, contra where the fourth 
2 upon him the intire tenancy. Br. Judgment, pl. 22. cices 12 

4. 19. | 

22. 2 F the fourth is tenant of the ꝛb bele, and dies not tate 
upon him the intire tenancy, but demands the view, and he is ouſted 
af three parts by execution upon a judgment againſt tze other 
TERS M 4 three, 


ts. Bo. 
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Cul fn Gita, 


three, he ſhall have aſſiſe. Br. Judgment, pl. 22. cites 12 H. 
4+ 19. 

23. In caſes ſpecial, the writ ſhall make mention of whoſe gift, 
leaſe, or demiſe, he holds, contra of fee 2 for of eſtate for 
term of life the writ ſhall ſay, Quam clamat tenere ad terminum 


vitæ ex dimiſſione J. V. And of eſtate tail, Quam clamat 


S. P. the 
purchaſe be- 
ing d::r10g 
the cover- 
ture. F. N. 


B. 194- (B) 


F.N B.194. 
(i) S. P. ac- 
col dingly. 


Cro. F. 234. 
pl. 7. Paſch. 
23 E1:2. C. 
B. Hayes v. 
Allen, S. C. 
2cjud;ed, 
and judg- 
went at- 
firmed in 
errcr, 
Je. 152. pl. 


219. 5, C. and the writ awarded good,—— And, 263. pl, 272. S. C. adjudged xcordiagly.—-* 
; $ ; — 1 ; . 0 


tenere ſibi & hæredibus de corpore ſus exeuntibus de done J. N. and 
of fee ſimple, Quod clamat ef/e ſuum jus, or jus & hereditatem 
ſuam, without ſaying of whoſ- gift or ſeoffment ; per Priſot; and ſo 
was the beſt opinion, which is not much denyed. Rr. Cui in 
Vita, pl. 7. cites 39 H. 6. 38. 

24. If the baron aliens the land of his feme with warranty, and 
leaves affets deſcended in fee, and he and the feme die, and the heir 
aliens the aſſets, and dies, his heir ſhall be barred in Cui in Vita, 
by reaſon that aſſets were deſcended to his father, becauſe it was of 
fee ſimple; contra of the heir in tail, who aliens ſuch aſſets and 
dies, his iſſue ſhall not be barred. Br. Cui in Vita, pl. 18. cites 
Vet. N. B. Formedan in deſcender. 0 

25. The writ of Cui in Vita may be in the Per, Cui, and Poſt. 
. | | 

26. In a Cui in Vita, the grant, or gift, alleged in the writ, is 
net traverſable. F. N. B. 194. (G). | 

27. If a man gives lands to a woman to marry her, and they 
marry, and afterwards the huſband aliens and dies, the wife ſhall 


have Cui in Vita. F. N. B. 194. (H). 


(c) Recovered. What. 


1. N TRM ſur Diſſeiſin per Cur. Where the baron and 
ſeme purchaſes land, and the baron aliens and dies, the 
feme may have Cui in Vita and recover the Whole; for there are 
no moieties between the baron and the feme during the coverture, 
and therefore it is not good for any moicty. Br. Cui in Vita, 
pl. 8. cites 19 H. 6. 45. | 
2. But if they purchaſe before the coverture, and after inter- 
marry, and the baron aliens all and dies, the feme ſhall have Cui 
in Vita of the moiety and recover it, and the alienation is good 
of the other moiety ; note the diverſity; for it appears. Br. Cui 
in Vita, pl. 8, cites 19 H. 6. 45. | 
3. An huſtand ſeiſed in right of his wife, and having in his un 
right, lands contiguous to his wife's land, builds an houſe which ex- 
tends 20 feet northward, and 12 fect eaſtward upon bis wife's land, 
the reſt of the houſe ſtanding upon the huſband's ground; the 
wife dies without any iſſue had by her huſband ; the heir of the 
wife brings a [Sur] Cui in Vita againſt the huſtand, and demands 
the ſame land by the name of an houſe, and had judgment pro tanto, 


as aforeſaid ; am̃rmed in error. Jenk. 268. pl. 83. 


phe 
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p. 13. S. C. and the judgment affirmed. The ſeveral reports are of the building bei 
2 of the hu{band upon part of A diſcontinuee's own land, and part on che 


wife's land.] 


For more as to Cui in Vita, ſee the ſtatute of Weſtm. 2. 13 E. 1. 
cap. 40. at tit. Age. (I) pl, 9. &c. and other proper titles. 


Curteſy, [ 148} 


(A) Tenant by the Curteſy. Of what Seiſin. 
Actual or not. | 


J. UARE impedit by the King againſt diverſe, the defendant Co. Lin. 
made title that the advowſon deſcended to three copar- 79 F. 
2 ough the 
ceners, who made partition to preſent by turn, and that the eldeſt church was 


had her turn, and after the ſecond her turn, and he married the a — 5 
t er deat 


youngeſt and had iſſue by her, and Spe died, the church voided, fo it n be 
| belonged to him to preſent, and did not alledge that his feme ever had but a 
preſented, ſo as ſhe had poſſeſſion in fact, and yet admitted that he ſeiſia in law. 


may be tenant by the curteſy by the ſeiſin of the others. Br. 8 = 
Tenant per le Curteſie, pl. 2. cites 21 E. 3. 31. the curteſy, 
becauſe he 


could by no induſtry attain to any other ſeiſin, Et impotentia excuſat legem.——A man ſhall 
be tenant by the curteſy of an advowſon, of which the wife had the inheritance, though it never 
avoided in her time. Dod. of Advowlon. 21 F. N. B 149. (D) S. P.— 1 Rep. 97. b. 
Arg. S. P. and ſays, the rule of law is fo, and cites 7. E. 3. 66. . b. and 3 H. 7, 5. a. The 
baron ſhall be tenant by the curteſy f an advou ſon, though the feme never preſented. Br. Tenant 
per le Curteſy, pl. g. cites 7 E. ö. 66. and Fitzh, Tit. Barre 293. And notwithſtanding the 
advowſon becomes void during the coverture, and the wife dies after the fre months paſt, and 
before any preſentment made by the huſband, &. ſo as the ordinary preſents for lapſe to this 
avoigance, yet the huſband ſhall preſeat to the next avoidance, as tenant by the curteſy, &c. 


Perk, cap. 6. S. 468. 2 


2. Aſſiſe by N. againſt A. it was found by verdict at large, that 
S. was ſeiſed of the land, and had iſſue R. before eſpouſals, and A. 
within the eſpouſals by her baron and died ſeiſed, R. and A. 
entered and made purparty of this land and others, ſo that this land 
was allotted to R. who tack to baron the plaintiff in the aſſiſe and 
had iſſue, and R. died, and the baron held him in as tenant by the 
curteſy, and A. ouſted him, and he brought aſſiſe and judgment 
ren for the plaintiff; for this entry and purparty, and dying 

eiſed, made the baſtard to be heir; quod nota, Br. Entre Cong. 


pl. 31. cites 21 E. 3. 34. 
3 


Land is given to W. and A. his ſeme in ſpecial tail, the re- Br. Tensat 


d to J. N. in tail, the remainder to the right heirs of JM —— os 


<a —o- gms vated, 
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Ses S. C. The baren died without iſſue, and A. the feme ſurvived, ard is 
Set contra of . . J; f BY Ef 
«fate a tenant in tail after poſſibility of iſſue extinct, and too anther 
axd fee fim- baron and had iſſue, and after J. N. died without iſſue, to whom 
. A. the feme is herr, and after A. died. The econ dan Hall be 
tenant by the curteſy ; for when the remainder in fee cam to the 
feme tenant in tail after poſſibility of iſtue, &c. the Frans -ten-ment 
was extinft in the fee, and ſo A. was ſeiſed in fee, Br. Eitates, 
pl. 25. cites 9 E. 4. 17. 18. 
Oo. Lit. 9. 4. It was touched, that if a feme has rent and takes baron, and 


— ſhe dies before a day of payment or *ther ſeiſin, yet tne baron {hall 
b. in Shet- be tenant by the curteſy. Br, Tenant per le Curteſy, pl. 3. cites 
ly's Ce. 3 N. 7 | | 
Arg. S. P. 

— lays, it is a rule in law, zod cites 5 E. 3. 66. a. b. and 3 H. 7. 5. a. 


D 149 ] F. A man thall at be tenant by the curteſy, wnle/s upon ſeiſin 


Feme ſhall in fact. Br. Tenant per le Curteite, pl. 7. cites F. N. B. 


be -:dowed 
of a ſciſin and poſſeſſion in law, without ſeiſin in deed; as where the Cather of the baron died 


ſeiſed, and baron after died before entry; quod nota; for otherwiſe it is of tevant by the cur— 
teſy, and the reaſon ſeems to be. in ar much as the baron may enter in jure uri, but the feme can- 
wot compel ber baron to enter inte his own land. Rr. Dower, pl. 75,cnes 21 E 4 65. 

A man ſhal » be tenan! by the curteſy of @ bare right. title. uſe. or of a rever hen or remainder 
erpectant upon any eſtate of freehold, unleis the particular eſtate determined or ended during the 


coverture, Co. Litt. 29. a. 
But there n be a ſcijin in d ed if it may be attained ante; as if a man dies ſeiſed of lands in 


fee fimple, or iee tail general, and theie lands deſcend to his daughter, and ſhe takes a huſbind, 
and has iſſue, and dies before any entry, the huiband ſhall not be tenant by the cuiteſy, and pet 
in this caſe ſhe had a ſciſin in Jaw, but if the or her huſband had, during her life, entered, he 


Gould have been tenant by the curtely. Co. Litt. 29. a, 


6. If father and daughter be, and the daughter takes baron and 
has iſſue by him, and after the iſſue dies. and the futher of the feme 
dies, the baron and feme enter, and after the feme dies the baron 

| ſhall be tenant by the curteſy, quære; for the ifiue died before the 
land was deſcended to his mother. Br. Tenant per le Curteſy, 
pl. 12. cites lib. Parkins tit. Tenant per le Curteſy, 

7. If father and daughter be, the father dies, the daughter enters 
and takes baron and has iſſue, and after a ſon is born, who enters 
upon the baron and feme, and after the iſſue of the daughter dies, and 
the ſon, who was hrother to the daughter, dies without iſſue, the 
baron ſhall not be tenant by the curteſy, if he dees not enter again 
in the life of the feme. But quzre if he ſhall be tenant by the 
curteſy, if he had entered in the life of the feme? Br. Tenant 
per le Curteſy, pl. 13. 

8. If a man ſeiſed of lands in fee has iſſue a daughter, who takes 
huſband and has iſſue, and the father dies, and the huſband enters ; 
he ſhall be tenant by the curteſy, albeit the iſſue was had befor: the 
wife was ſeiſed. And ſo it is albeit the 94 had died in the 5 
time of her father befare 1 deſcent of the land, yet ſhall he be 
tenant by the curteſy. Co. Litt. 29. a. 

12 Rep. 23. 9. If after iſſue land deſcends to the wife (be the iſſue dead or 
S.P.obiter, alive at the time of the deſcent) he ſhall be tenant by the curteſy. 


he deur of For the time of the birth of the iſſue is not material, if he be — 
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alive and in the life of the wife. 8 Rep. 35. b. Trin. 29 Eliz, the iſſue che 


5 7 , wife pur- 
C. B. Paine's Caſe. 4 
in fee, and dies without any other iſſue, the baron ſhall be tenant by the curteſy; for the having 
iſſue, and the being ſeiſed during the coverture, is ſufficient, taough it be at ſeveral times. 


10. Cuſtam of a manor, that if a man marries a cuſtomary tenant * 1 
Ty. 2 Le. 


of the ſaid manor, and has iſſue, and ſhall over-live his wife, he 2, ig 91. 
| : . ia p 
ſhall be tenant by the curteſy. During the coverture, a cuſtomary 255. Trin. 
tenement deſcends, he has iſſue, yet he ſhall not be tenant by the 29 Eliz. = 
curteſy, becauſe the wife was not cuſtomary tenant at the time of _-* Fl 
marriage. 2 Le. 109. pl. 140. Trin. 29 Eliz. B. R. Sir J. per Cur. 


Savage's Caſe, 1 Salk. 243, 
244+ in caſe 
of Clement v. Scudamore; Hill, 2 Ann. B. R,. And by Holt and Powell, 2 Ld, Raym, Rep. 
3028. in S. C. And ſo in S. C. Wms's Rep. 69. 
*[ 150] 
11. A. died, leaving a wife, a ſon, and a daughter; the widoro * in — 
ame caſe 


entered upon the eſtate, and was ſe:ſed as tenant in dower of one — 
part, and as tenantoin common with her ſon of another part, and of a aid, that 
third part as guardian in ſocage to her ſon. The fon went beyond indeed, 
ſea, and died under age, whereby the daughter became intitled; , one 
who during her infancy married the plaintiff, and together with aiming the 
him applied to the mother to be let into tfſeſſion of the ſon's part, whole for 
which the mother refuſed, imagining the ſon was ſtill alive, and — 
thereupon to hold the land for bim. Upon this they brought a bill 5% compa> 
*in Chancery for an account, which was — directed; ven, this 
after this the daughter died, and upon further application to the fr tbe 
Court by the huſband, one quettion was, whether the ſeiſin of the entry of his 
mother (after the ſon's death) being tenant in common with the companion, 
daughter, was the ſzi/in of the _—_— to make the huſband — 
tenant by the curteſy of her part. And the Ld. Chancellor held it againſt bimg 
was ſufficient, for the entry and poſſeſſion of one tenant in com- but 3 
mon, &c. is the entry and poſſeſſion of the other; and accordingly e; ſor 


he decreed for the plaintiff, 25 Feb. 1739. Sterling v. Pen- it appears, 


: that the mo- 
Lngton. ther's keeps 


ing poſſeſſion of the whole againſt the daughter and her huſband, was intirely owing to a miſtake 
in imagining her fon was ſtill living, and not with an intent to exclude the daughter from her 


right, and therefore no inference can be drawn from it. 


(B) In what Caſes. In Reſpect of the Iſſue. 


1. FEME inheritable took baron and had iſſue, the baron 
died, and ſhe took another baron and had iſſue, which died, 
and the feme died, the ſecond baron ſhall be tenant by the cur- 
teſy; Br. Tenant per le Curteſy, pl. 8. cites 21 H. 3. and Fitzh. 
Dower 128. 
2. A man 4 be tenant by curteſy, though the child never Fin. 8ve. 


be heard to cry, if it move and be alive; becauſe it may be born N. 
O. Lit. 29. 


dumb; Per Fitzherbert. D. 25. pl. 159. a. b. Hill. 28 H. 8. „P. 


Anon. ; : And 35: pl. 
87, Hill, 28 H. 3. S. P. in C. B,———Co, Lit. 29. b. ad finem, S. P. 


3. If 
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J. If the baron has iſſue by the feme, and the feme dies, the 
baron ſhall be tenant by the curteſy, be the iſſue dead or alive, 
Br. Tenant by the Curteiy. pl. 11. cites Old Tenures tit. Le— 
nant per le Curteſy. 
S.P.andit 4. The wife died hig with child and was ripped altue out of her 
ought to be belly, the hutband ſhan't be tenant by the curtely ; for it ought te 
Porn in Be commence by the iflue and be conſummate by the death of the 
wife. Co. Wife, and the eſtate of tenant by the curteſy ought to fate away 
Lit. 29. h. the immediate deſcent. 8 Rep. 35. a. cited per Cur. as Keppes's 
* Caſe. 
5. If the iſſue be bern deaf or dumb, or both, or be born an ideat, 
yet it is a lawful iſſue to make the huſband tenant by tae curicly 
and to inherit the land. Co. Lit. 29. a. | | 


(C) Tenant by the Curteſy. In what Caſes, In 
Reſpect of the Limitation of the Eſtate, 


r. TF a daughter be heir and endes her mother, and takes a baron 
and has iſſue, and dies, and the mother dies, the baron of 
the daughter after his feme, if ſhe dies in the life of the mother, 
ſhall not be tenant by the curteſy; for the La hen F his feme was 
defeated and turned into reverſion; Br. Tenant per le Cuitcſy, 

| pl. 727 8 Aſl. 6. 1 p 1 p 
2. A man ſeijed of land took feme, and he and his feme levies a fine 
3 et, and 70k acer of £ them, or to the heirs of their two bodies 
pl. 41. begotten, and had iſſue a daughter E. and died, E. took baron, and 
tes 8. — ſhe and her baron levied a fine 7 the fame land, and retest to them 
eited by and to the heirs of their two bodies, the remainder over in fee, and 
Anderſon had ifſue within age (the land held by chivalry) the baron died; 
Ch. J. Le. E. trok another baron and had iſſue, and E. died; the firſt iſſue 
Mich. 29 & within age and the lord entered into the land by the ward of 
2 Eliz. the firſt iſſue of E. by her firſt baron, and the ſecond baron of E. 
— entered pretending to be tenant by the curteſy, becauſe, by his pre- 
Bamfietd, tence, his feme was remitted to the firſt tail by the fine levied by 
the father and mether of his feme, which is general to his feme, 
and f5 every iſſue inberitable, and ſo he tenant by the curteſy. But 
the beſt opinion was, becauſe his feme and the firſt baron levied 
the fine, and retook but an eſtate to them in ſpecial tail, therefore 
the ſecond baron cannot be tenant by the curteſy, becauſe as his 
ſeme ſhall be eſtopped by the fine, fo ſhall her baron be who 
claimed by her, &c. in ejectione cuſtod'. Br. Tenant per le Cur- 
teſie; pl. 1. cites 46 E. 3. 5. | | 
Godb. 25. 3- {Huſband makes diſcontinuance of his wife's. land, and takes 
S. P. Arg. back eſtate to him and his wife by which his wife is remitted ; 
- 1g H. they have iſſue; the wife dies; huſband ſhall not be tenant by 
Ze. 135. © the curteſy; for he has extinguiſhed his future right by the livery. 
Arg. cites Arg. 4 Le. 221. cites g H. 7. 1. 

SH. 7.1 


— 5 „32. in pl. 103. Trin. 3 Eliz. Arg. S. P. If he makes a fraſfment on conditiom 
ara... condition er ed de wite dies, he ſhall not be tenant — curteſy, for — 
tl 
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title to be tenant by the curteſy is extinct by the feoffment, Co. Litt, go. b.. 
of quzre. Per Holt Ch. J. Carth, 67. 


4. The baron of feme tenant in tail ſhall be tenant by the cur- 
teſy, though his feme and her iſſue die without iſſue, Br. Dower, 
pl. 86. cites Old Nat. Prev. 144. 

5. A. had iflue a daughter, and deviſed his lands to his executors 
for payment of his debts, and till his debts paid, and made his exe- 
cutors, and died; and after the debts were paid. Reſolved, in the 
beginning of Q. Elizabeth, that the daughter having married, 
and had iſſue, and the debts being afterwards paid, that the baron 
ſnall be tenant by the curteſy; cited in Matthew Manning's Caſe, 
$ Rep. g6. as Guavarra's Caſe, | 

6. In ail caſes where a man takes a wife ſeiſed of ſuch eſtate 
of tenement, fo that the zſue which he has by his wife may by poſe 
Ability inherit the ſame of ſuch eſtate as the wife had, as heir to 
the wife, in tuch caſe, after the death of the feme, he ſhall have 
the ſame lands by the curteſy of England, otherwiſe not, and iſſue 
born dad cannot by poſſibility inherit. 8 Rep. 34. b. Trin. 29 
Eliz. C. B. Paine's Caſe. 

7. A monſter is not an iſſue, but human ſhape is ſufficient, 
though there be ſome deformity. 8 Rep. 35. a. cites Bracton. 

8. A. has a ſon and two daughters, and deviſed Black Acre, 
White Acre, and Green Acre, whereof he is ſeiſed in fee to his 
wife for life; remainder of Black Acre to his ſon and his heirs ; 
remainder of Mhite Acre ts his elde daughter and her heirs; re- 
mainder of Green Acre to his youngeſt daughter and her heirs ; 
and if any of his three children die without iſſue of his or her bedies, 
then the other ſurviving ſhall have totam illam partem, equally to 
be divided. A. dies; the wife dies; the eldeit daughter dies, 
leaving iſſue; the ſon dies without iſſue; the youn daughter 
enters into Black Acre. But adjudged that the words tatam illam 
partem extend only to the land, and not to the eſtate therein, 
and gives only an eſtate for lite, and ſo * the huſband ſhall not be 
tenant by the curteſy, and there are not two ſurvivors, ſo nothing 
to be divided, and therefore the law ſays, that Black Acre is de- 
feended, viz. the fee of it to the daughters of the two fifters.. 
2 Le. 129. pl. 171. Mich. 29 Eliz. B. R. Hawkins's Caſe. 


9. J. P. the mother was ſeiſed in fee, and had iſſue E. and H. now 
plaintiff, and by indenture, upon conſideration of natural affection 
to her two daughters, covenanted to ſtand ſeiſed to the uſe of E. in 
tail, upon condition following, viz. that the ſaid E. the heirs of ber 

body, ar their aſſignees, ſhould pay to H. (now plaintiff) gol. within 
one year after the death of J. the mother, or within one year after 
that H. ſhould accompliſh the age of 18 years, and for default of _ 
. of E. the remaindry to H. (now plaintiff) in tail; E. takes a hig 
band, and has iſſue of her body, which dies without iſſue, and E. 
Aid not pay the Zol. within the year after the death of J. the mother; 
and then H. (now plaintiff) came to the age of 18 years, * 2 


die 


151 
P. by way 


Co. Litt. 9 
b. S. P 


Co. Litt. 
b. S. P. * 


2 Le. 193. 
pl. 243. 
Hill. 29 
Eliz. B. R. 
Preti man. 
Cooke. S. 
C. in toti- 
dem verbir, 
3 Le. 180. 
pl. 232. 
Put man v. 
Cook. S. C. 
in totidem 
verbis 


Cro. E. 52 


pl. 2. Pet- 
ty Wood v. 
Cook. S C. 
and held, 
that only an 
eſtate for 
life was 


limited by the words. 


* 152 ] 
Le. 167. pl. 
233. Samms 
v. Payne. 
S. C. held 
according- 
ly; for 2 
eltate of E. 
is ſpent 
and deter- 
mined by 
the dying 
without 
iſſue, and 
oes not 
ccaſe, or is 
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cut off by E. died within the year after that H. came te the age of 18 year}, 
any limit without iſſue, and afterwards the year paſſed, and no money was 
tion ; and l q - þ 

judgment paid, whereby the plaintiff entred, and if the huſband ſhall be 
givenforthe tenant by the curteſy, was the queſtion ; and upon the motion, 
tenant by the Court was clear in opinion, that he ſhall be tenant by the cur- 
the curte- = . 2 h 
ſy. teſy ; for the condition was gone; becauſe E. died within the time 
And. 184. which the had limited to her for perfor mance thereof. And An- 
—_— derſon ſaid, that if an ate be determined by limitation, this will 
adjudged Not avoid a tenancy by the curteſy, but otherwi/e it is, if the eſtate 
according- be determined by a condition ; for this ſhall relate to the defeaſance 


* of the eſtate. Goldſb. 81, 82. pl. 22. Hill. 30. Eliz. Plain v. 


S. C. but Sams. 


Aates no- 
thing as to the condition of payment, but upon the limitation only, and held, that though the eſtate 
tail is determined, yet the eſtate of the tenant by the curteſy continues; for this is not derived 
merely out of the elta:e of the feme, but it is created by the law, by privilege and benefit of the 
law, tacitly annexed to the gift. Ibid. 36. a. ad finem. 


Ee 


Cro. E. 313. 10, Deviſe to A. his daughter for life, and if ſhe marry after 
eſe SO: my death and have iſſue, &c then I will, that her heir after my 


adjornatur. 


———Ow. daughter's death ſhall have the land, and to the heirs of their bodies 
248. 33 begotten, remainder to a ſtranger. This is only an eſtate for life, 


Eliz. Lill . . g 0 
Cates, and the inheritance in her heir by purchaſe, reſting in abeyance 


ſeems to be all her life and ſettling the inſtant of her death, ſo the baron of 
S.C.&S.P. A. ſhall not be tenant by curteſy. Mo. 593. pl. 803. Hill. 35 


1 Eliz. Clerk v. Day. 
Popham and Clench. See Gibb. 24. this cafe 24 to the limitations remarked upon and truly 
Rated by Raymoud Ch. J. in delivering the opinion of the Court. Paſch. 1 Geo. 2. B. R. 


— 


11. If lands be given to a woman and to the heirs male of her 
body, ſhe takes a huſband and has iſſue a daughter and dies; he ſhall 
not be tenant by the curteſy, becauſe the daughter by no poſſi- 
bility could inherit the mother's eſtate in the land; therefore 
where Littleton faith, iſſue by his wife male or female, it is to be 
underflood, which by peſſbility may inherit, as heir to her mother 
of ſuch eſtate, Co. Lit. 29. b. 

12. If a woman tenant in tail general makes a feoffment in fee, 
and takes back an eftate in fee; and takes a huſband and has iſſue, 
and the wife dies, the ifſue may in a formedon recover the land 

_ againſt his father, becauſe he is to recover by force of the eſtate 
tail, as heir to his mother, and is not inheritable to his father. Co. 
Litt. 29. 6. 

[ 153 ] 13. A. has iſſue a daughter, and deviſed his lands to executors for 
payment of his debts, and till his debts are paid, and makes his exe- 
cutors, and dies. The daughter marries, and dies; the debts are 
paid by executors; the huſband ſhall be tenant by the curteſy. 
8 Rep. 96. Trin. 7 Jac. in Manningham's caſe. 

14. A. deviſed the fee of his lands to B. bis wife, remainder to 
C. for life, remainder to D. for life; B. has eſtate for life, and 
remainder expectant, and her baron ſhan't be tenant by curteſy ; 
cited by Crew Ch. J. to have been adjudged, Lat. 44. Trin. 2 


Car, 
15. Rent 


Curteſy. 


15. Rent granted to B. a feme, after the death of C. in fee; . 
dies, C. dies; per Glyn Ch. J. the baron ſhall le tenant by che 
curteſy. 2 Sid. 118. Mich. 1658. Dethick v. Bradburn. 

16. Upon a ſpecial verdict the caſe was; P. was ſeiſed of two 
meſſuages in = after the death of his brother, and had iſſue two 
fins, R. his eldeſt ton, and N. his younger fon, and four daughters, 
E. M. O. and A. and made his will in writing, and deviſed his 
two metluages to M. his younger fon, and he to have 3ol. per annum 
for his maintenance * ten years after the death of his grandfather, 
and the reſidue of the profit; to be applied for raiſing portion for his 
daughters; and if N. die, then he gives the eflate, that N. had, 
to his fur daughters, ſhare and ſhare alike ; and then further ſays, 
and if it ſhall pleaſe God all my ſons and daughters die without iſſue, 
then he deviſes it to his fi/ter and her heirs, &c. The deviſor dies; 


the grandfather dies; and after, M. enters, and dies without iſſue z 


the four daughters enter, and are ſeiſed, and the one takes huſband, 
and has iſſue, and digs, and the huſband claims to be tenant by the 
curteſy; adjudged per tot. Cur. that here was no tenancy by the 
curtely, Skinn, 266. pl. 3. Hill. 2 and 3 Jac. 2 B. R. Price v. 
Warren, 

17. Wherever the late is to determine by expreſs limitation, or 
condition, on the death of the wife, there the huſband ſhall not be 


tenant by the curteſy; as where an eſtate for life is limited to a 


woman; remainder to her firſt ſon, and every other fon in tail 
male, remainder to the heirs of her body, remainder to her right 
heirs ; here it is plain ſhe is ſciſed of the inheritance ; yet if the 
has a ſon, the huiband ſhall not be tenant by the curteſy, becauſe 
the contingent eſtate, which is to ariſe on her death, intervenes 
between her eſtate for life and the inheritance, q Mod. 150. 
Trin. 11 Geo. in Canc. Boothby v. Vernon. 


(D) The Nature of the Eſtate. 


1. IF a nief purchaſes land, and takes baron, and the lord enters 

before that the baron has z//ue, there it ſeems that the baron 
by iſſue had, ſhall not be tenant by the curteſy. Br. Tenant per le 
Curteſy; pl. 14. cites Doct. & Stud. Libro ſecundo. 

2. Bar! the baron and feme have iſſue before the lord enters, 
then he thall be tenant by the curteſy; for by the iſſue had, 
avowry ſhall be made upon the baron alone, and not before, and 
there F the feme dies, the poſſeſſion is weſted in the baron by the 
law, and not in the heir, if no other perſon enters, and he who is 
to uſe precipe quod reddat, ſhall have it againſt the baron, and not 
againſt the heir, which is clear law. Ibid. 


3. If Jands helden of the * by knight's ſervice in capite, 


deſcend to a woman, and after office found ſhe intrudes, and takes 
huſband, and has iſſue. In this cafe, the huſband ſhall be tenant 
by the curteſy. Co. Litt. 30. b. | 

4. If a man marries the niefe of the King by licence, and has 
Ylue by her, and after lands deſcend to the niefe, and the huſband 


enters, 


Co. Litt. 30. 
b. & do 
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enters, the niefe dies, he ſhall be tenant by the curteſy of this 
land, and the King upon any office found, ſhall not evict it from 
him, becauſe, by the marriage, the niefe was infranchiſed during 
the coverture. Co. Litt. 30. b. 

Co.Litt.zo. $5. In gadeltind, baron ſhall be tenant by curteſy, without 


> prin-. iſſue; Arg. and ſeems admitted. 2 Sid. 153. Paſch. 165g: B. R. 


and in Marg. cites 9 E. 3. 38. 16 E. g. Aid. 129. Stat. de Conſuetudinibus Kancie. 


(E) Tenant by the Curteſy. Of what. 


Perk.S. I. HE wife is ſeiſed of a reverſion with certain rent and has 
469. S. P.— iſſue; the wife dies, the baron ſhall be tenant by the 
N as curteſy of the ſaid rent, and the heir thall have the reverſion, and 
2 Dial. cap. ſo the rent ſhail be ſevered from the reverſion by the means of 
33-5. F. the law but in this caſe the baron cannot diftrein for the ſaid rent, 
and yet it was rent ſervice in the feme; but becauſe he comes to 
this rent by his own act he cannot diſtrein; for it was his own act 
to take the feme to wife, Kelw. 104. b. pl. 13. Caſus inc. 
| Temp. Anon, 
Arg. 1 Rep. 2, Though the rule in law is, that one ſhall not be tenant by 
97. .17)g. the curteſy without actual ſeiſin; yet in ſome caſes a man ſhall, 
ley's caſe, às where the wife was never ſeiſ-d, as if rent deſcended to the wife 
cites 7 E. 3. during marriage, and before the day of payment the wife dies, yet 
42 the baron ſhall be tenant by the curteſy, becauſe no default can 
E s. de in the baron; for he cannot have the rent before the day comes. 
149-(D)2d. Kelw. 104. b. pl. 13. Caſus incerti Temporis. Anon. 
1 " 3. Where an office of inheritance deſcends to the wife, and he 
has iſſue by her, the huſband ſhall be tenant by the curteſy, and 
in the like caſe a feme may be endowed, Arg. Pl. C. 379. b. in 
Sir H. Nevill's Caſe. 
S. P. Arg. 4. It was held upon evidence that the huſband ſhall not be tenant 
Cro.E. 391. by the curteſy of a copybold, unleſs there be an expreſs cuſtom to 
in |. 14-— warrant it; Cro. E. 361. pl. 22. Mich. 36 & 37 Eliz. C. B. 


Rep. 22. 5 n 
b. — 24 Paulter v. Cornhill, 


Sliz. S. P. 
agr-ed by Wray and Anderſon Ch. J. on evidence to a jury in Rivet's caſe.——8. P. by 
Coke Ch. J. and cited 4 Rep. 22. Brown's caſe. 2 Bulſt. 337. Hill. 12 Jac———— 


S. P. admitted per Cur. Hutt. 17. Paſch. 16 Jac. C. B. 


5. If an eftate of freehold in ſeigniories, rents, commons, or ſuch 
like be ſuſpended a man ſhall not be tenant by the curteſy ; but if 
the ſufpenſion be but for years, he ſhall be tenant by the curteſy. 
Co. Litt. 29. b. | 

6. If a tenant makes a leaſe for life of the tenancy ts the ſeignioreſs, 
who takes a huſband and has iſſue, and the wife dies, he ſhall not 
be tenant by the curteſy, Co. Lit. 29. b. 

7. But if the leaſe bad been made but for years, he ſhall be 

; tenant by the curteſy. Ibid. | 
L 155 1] 8. If a woman tenant in tail general takes a huſband, and has 
i ue, which iſſue dies, and the wife dies without any other iſſue, 
yet the huſband ſhall be tenant by the * 


Curteſy. 


tail be determined; becauſe he was intitled to be tenant per legem 
Angliæ, before the eſtate in tail was ſpent, and for that the land 
remains. Co, Lit. 30. a. 

9. But if a woman makes a gift in tail, and reſerves a rent to 
her and to her heirs and the donor takes huſband and has ifſue, and 
the donee dies without iſſue, and the wife dies; the huſband ſhall 
not be tenant by the curteſy of the rent, for that the rent newly 
reſerved is by the act of God determined and no fate thereof re- 


mains. Co. Litt. 30. a. 


10. But if a man be ſeiſed in fre of rent and makes a gift in 
tail general to a woman, the takes huſband and has iſſue, the 
iſſue dies, the wife dies without iſſue, he ſhall be tenant by the 
curteſy of the rent, becauſe the rent remains. Co. Lit. 30. a. 

I1. A man ſhall be tenant by the curteſy of a common ſans 
nombre, Co. Lit. 30. b. 

12. So he ſhall be of a houſe, that is caput baroniæ or comitatus. 
Co. Lit. 30. b. 

13. And fo he ſhall be of a cle, which ſerves for the publick 
defence of the realm. Co. Litt. 30. b. | 

14. Cuſtom that if any wife ſeiſed of copyhold land has baron tg, 251.1. 
and they have iſſue between them, &c. and the wife dies, that 425- Hi. 
the baron ſhall have the copyho/d for life, as tenant by the curteſy. & 3 5 
The huſband takes to wife one, to whom copyhold deſcends, he +, Alton, 
enters into the land before any admittance claiming it in right of S. C. adjor- 
his wife; they have iſſue; but before admittance wife dies; it ſeems — _ 
the better opinion of the Court was, that ſuch entry was ſufficient in great N 
to entitle him to be tenant by the curteſy, but without a cuſtom a doubt upon 
man cannot be tenant by the curteſy of a copyhold eſtate. And — 1 
192. pl. 227. in caſe of Ewer v. Eaſtwick. Mo. 597. in 
Paſch. 35 Eliz. in a nota at the end of the caſe ſays, it ſeems a man ſha]l be tenant by DR 
betore the admittance of the wile. —Per Doderidge, S. P. 2 Bulſt. 337. Hill. 12 Jac. and per 
Coke Ch. J. ibid. lt was ſo heid upon evidence, Cro. E. 361. pl. 22. Mich. 36 & 37 Ela. 
ia C. B. Paulter v. Cornhill. 


15. The defendant conveyed lands to the uſe of his daughters ; 
the plaintiff married one and had children by her, who are dead; 
the plaintiff prefers his bill to be tenant by the curteſy, but held 
not fo, becauſe the daughters had aint e/tates, and ſo goes to the 
ſurvivor, Toth. 83. cites 20 Jac. Cowley v. Anderſon, 

16, If one take a wiſe that is ſeiſed of gave/iind lands, and he 
dies without iſſue by her huſband ; her huſband ſhall be tenant by 
the curteſy of half of the lands, ſo long as he ſhall live unmarried ; 
but if he ſhall marry again he thall forfeit the eſtate in the land, 
Mich. 22 Car. 2. B. R. This is by the cuſtom of Kent ; bt by 
the ſame cuſtom, if he had iſſue by his wife, then he ſhall be 
tenant by the curteſy of all the lands his wife was ſeiſed of, and 
although he do marry again, he ſhall not forfeit his eſtate, Mich, 
22 Car. Quzre, whether in the former cafe he ſhall forteit his 
tenancy by the curteſy, if he do live incantinently, as the wife 
ſhall her dower by a like cuſtom. L. P. R. 627. 

Vor. VII. N 17. Ong 
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17. One cannot have a right, title, uſe, reverſion; or rematnde# 
exhectant on a frreloid as tenant by curteſy, or dower. R. S. L. 

201. cites C. L. 29. 
mes *18, A term ts attend the inheritance which was in truſtces was 


d4cecreed not to he made uſe of againſt the baron, tenant by the 


8 lire PF 7 : 
-urteſy, bv the heirs at law, 2 Vern. 324. pl. 313. Mich. 1695. 
Snell v. Clay. 
Oh. Prec. gg. So» pid. 65. — S. C. of Snell v. Clay, cited by the Maſter of 
: nd faid, that La. Somers him: telt, when this caſe was urged in the caſe of 
NUN $ an 2utho:' 11 for 4 dowrets, 1! bs no laken for wanted. that there was 172 
cen 18 ben between tht of comer and willy, bis lordſhip ſeemed to admit it by 
ng the auiliority of that of Sneil v. Clay. in {ay tis (ss above; that the point of a tenant by 


e - wes not Gebated in that cauſe- 2 Wins's Kep. E382. in caſe of Sutton v. Sutton. 


19. Afoncy was dwifcd te be laid out in land and ſettled to the 
9%, uſe of the wife and her chileren; the afterwards married the 
. C. plaintiff, by wem ſhe had a daughter, but mother and daughter 
* the are both dead; decreed the plaintiff to have the intereſt of the 
oo money during his life (it not being inveſted in land) as tenant by 
the curteſy; 2 Vern, 536. pl. 480. Hill. 1705. Swectappte v. 
. Dh Bindon. 
in caic 91 Sutton v. Sutton. 


S. C. cited Arg. Wms's Rep. 110. in caſe of Watts v. Ball. 


ſeems to 20, Tenant by curteſy decreed of a try/?. 2 Vern. 681. in 
nn” pl. 605. cites the caſe of Worthington v. Fletcher. 
tement by 
tue curteſy cannot be of a truſt. 2 Vern. 488. in pl. 441. Hill. 1704 Since 27 Hl. 8. cap. 
the baron ſhall be tenant by the curte of an “ uſe, though not ehrt. 2 And, 55, Mich. 
35 & 49 Ez. in cale of Cromwell v. Audiews.— Ib.d. 147. lin. 41 Elz. iu Curvett'scelc, 
Per Coke Ch. J. Cro. J. 201. 


- ferfedin 21. Though the inberitance was in truſtees for payment of 
ee debts; yet decreed that the baron ſhould be tenant by the cur- 
Hue fu | , . — 
diighters, teſy. 2 Vern. 681. pl. 605. Hill. 1711. in the caſe of Wil- 
L. an4 — liams v. Wray, cites it as Ball's caſe. 
ana arnif: 
bi: Fas nf triflees in fee te pay bit debts, and convey the ſurpli to his daughters equally, XI. 
wW-riicd end cicd, leaving a fon and inc hulband ling. On a bill for partnion by L. the 
hand ſwore, that he married M. on a vreiumpiuon that ſhe was ferfed of a legal cltate in the 
N.oicty, that at the marriage ſhe was mn the ectual receipt of the profits of ſuch moicty, and it was 
acminicd that the truſt was not diſcovered t:1] after M's death, nor tili it was agreed that a partition 
Myuld be made, Lord Chancellor held, that he ſhould be a tenant by the curte'y, and the 
rather, brcenie it appeared that he upon bis marriage did concrive and preſume his wife to be ſeiſed 
of a gl ale in the moicty, and bad reaſur ts think jo. foe being in poſſeſſion there; and de- 
creed, that an eſtate for life in a more'y in ſeveralty fhoutd be coaveyea by the truſtees to the 
huſband, with remainder in fee to his fon, Wins's Rep. 108. Hill. 1708. Wants v. Ball. ——— 
- G. curd by the Maſter of the Rolls. 2 Wms's Rep. 645. Hill. 1722. in caſe of Sutton v. 
utton. 


22. Huſband may be tenant by the curteſy of 4 truſt though 
the wife cannot have dower thercof ; ſaid by the Lord Chancellor 
to be a ſettled rule. 3 Wms's Rep. 234. Hill. 1733. in caſe of 
Chaplin v. Chaplin. 

MS. Pep. 23. The reſolution of the Court by Lord Chancellor. The 
Hill. Ver. principal queſtion in this caſe, on which I am now to give my 


ee. s. TY ; hethe fend * 
Cilipon,, Opinion, is, wuether the defendaut Ingliſh can be tenant be bv 


Curteſy. 


turteſy of an equity of redemption. The mortgagee came into 
poſſeſſion in 1731. 

Thomas Caſuborn, father of the plaintiff, and of the wife of 
the defendant Ingliſh, by virtue of a marriage ſettlement, being 
ſeiſed of ſome lands in tail, and of other lands in fee ſimple, had 
iilue three daughters. 

Part of the land, of which he was ſeiſed in fee, he ſettled on 
himſelf for life, with r-mainder to Anne his eldeſt daughter in fee, 
and the other part of ſuch lands he deviſed by his will to the ſaid 
Anne his daughter, and her heirs, ſubject to the payment unto her 
two fitters of 209]. a piece. 

Anne, after the death of her father, borrowed gool. of the de- 
fendant Scarf, and by leaſe and releaſe of 24th and 25th June 1728, 
mortgages part of the fee ſimple lands to the faid Scarf and his 
heirs, under a proviſo to be void on payment of gool. and intereſt. 

6th Auguſt 1729, the ſaid Anne intermarried with the de- 
fendant Ingliſh, and in 1731 died, leaving iſſue by him a ſon, 
who died without ive, and on his death his two aunts, the plain- 
tiffs, became his heirs at law, and entitled to that inheritance, and, 
as ſuch, brought their bill, Trin. 1733, in this court, againit mort- 
gagee defendant Scarf, and the detendant Ingliſh, among other 
things for a redemption of the mortgayed premiſes, and to have 
an account of the rents and profits of the real eſtate, which be- 
longed to the plaintick's wife, that deſcended to his fon, from 
the time of the death of ſuch ſon, as heir at law to both of them. 

The defendant Inglith inſiſted to be intitled to the mortgaged 
premiſes for his life, as tenant by the curteſy, and the cauſe, 
being at iſſue, was heard on the 8th of May 1735 before his 
Honour the Maſter of the Rolls, when it was decreed, that the 
defendant Ingliih was not intitled to be tenant by the curteſy of 
the mortgaged eſtates, and ſo was decreed to account for the rents 
and profits thereof from the death of his ſon. 

From this decree the defendant Ingliſh thought fit to appeal, 
and the general queſtion now is, whether the huſband can be 
tenant by the curteſy of the equity of redemption, upon a mortgage 
in fee? This queſtion depends on two conſiderations. 

iſt. What kind of intereſt an equity of redemption is con- 
ſidered to be in the eye of this Court ? 

2dly. What is requiſite to intitle the huſband to be tenant by 
the curteſy ? . 

iſt. What kind of intereſt in the eye of this Court, an equity 
of redemption is? An equity of redemption has always been con- 
ſidered in this Court as an eftate in the land, it is ſuch an intereſt 
in the land as will deſcend from anceſtor to heir, and may be granted, 
intailed, deviſed or mortgaged, and that equitable intereſt may be 
barred by a common recovery; 

Which proves, that an equity of redemption is not conſidered 
barely as a mere right, but ſuch an eſtate, whereof, in the con- 
lideration of this Court, chere may be a ſeiſin, or a deviſe of it 
could not be good. The pn who is entitled to the _— 
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of redemption, is, in this Court, conſidered as owner of the land, 
and the mortgagee to retain the land as a pledge or depoſit. 

And for this reaſon it is, that a mortgage in fee is conſidered 
as a perſonal eſtate, notwithſtanding the legal eſtate veſts in the 
heir in point of law. 

"The huſband of a mortgagee in fee fhall never be tenant by the 
curteſy of the mortgaged eftate, unleſs there be a forecloſure, or that 


ſuch mortgage has ſubſifted for fo great a length of time as the Court 


* thinks ſufficient to induce them not to grant a redemption, 


A mortgage in fee will not paſs under a deviſe of all my lands, 
tenements, and hereditaments, decrecd in the caſe of LiTToON v. 
FAuLKLAND, 2 Vern. 625. There ſaid, if it was a releaſe of 
an equity of redemption or forecloſure, it is now part of the real 
eſtate in the land. 

1 Vern. 401. BARNET AND KIS ASTON. A mortgage in 
fee in right of the wife on the hutband's dying and not diſpoſing 
thereof, was decreed to be a choſe in action, and ſurvived to the 
wife; from whence it follows, that the perſoli that is intitled to 
the equity of redemption, is owner of the land; for if a mortgage 
in fee, in right of the wife, 1s, on the death of the -huſband, de- 
creed to be but a choſe in action, if the ownerſhip of the land is 
not in the mortgagor, it 1s in no body; and if this matter of 
mortgages is not an intereſt in equity only, but properly a real 
eſtate, then the real property will be ſunk and veſted no where, 
if not in the mortgagee. 

If a man by his will deviſes lands, and afterwards mortgages in 
fee thoſe lands; at law it is conſidered as a revocation of the 
total deviſe, but in equity only a revocation pro tanto, amounting 
to the ſame thing as letting in a charge upon the land, and when 
the mortgage is paid, the deviſe takes place, 

The ownerſhip-of the land doth always veſt in the mortgagor 
or mortgagee. 

It is objected by the plaintiffs, that an equity of redemption 
is only a right of action, and not to be conſidered as ſuch an eſtate 
whereof there can be a tenancy by the curteſy, but this is by no 
means well founded ; for this 1s no otherwiſe a right of Aion 
than every truſt, and as there can be no benefit had of an equity 
of redemption, but by ſuing a ſubpœna out of the court, ſo is the 
caſe of every mere truſt in land, which is conſidered as a real 
eſtate in this court, but cannot be come at without a ſubpœna. 
To ſay that is a meer right of action, is by conſequence to ſay, 
that the eſtate in the lands is in no body, and this determines the 
queſtion; for if a mortgage is but a choſe in action, this affirms 
that the equity of redemption is the real ownerſhip of the eſtate, 
and this will determine the point between them. 

It is objeQted, that the mortgagee is not barely a truſtee for 
the mortgagor; it is true, not barely a truſtee, but it is ſufficient 
for the preſent purpoſe, if he is in part a truſtee for the mortgagor, 


and it is moſt certain, that as to the real eſtate in the land, the 


mortgagee is only a truſtee for the mortgagor till forecloſure. 


Mortgagee is only owner as a charge or incumbrance, and intitled 
to 


Curteſy, 


to hold as a pledge, and as to the inheritance. deſcended, and 
real eſtate in the land, the mortgagee is a truſtee for the mortgagor 
till the equity of redemption is forecloſed. | | 
2dly. The next conſideration is what is requiſite to intitle 
the huſband to be tenant by the curteſy. At law four things are 
neceſſary to make a tenantcy by the curteſy, (to wit) marriage, 
having iſſue that may inherit, death of the wife, and ſeiſin of tae 
wife, Co. Litt. 30. a. Here it is admitted, that the three firſt 
did concur, but the objection that is relied on is, that there was 
no actual ſeiſin of the wife during the coverture, which is con- 
tended to be as neceſſary in reſpect to an equitable eſtate, as of 
a legal eſtate, and it is admitted that the wife had no actual ſeiſin 
of the legal eſtate, either in fact or in law. Here is no diſpute 
whether actual ſeiſin in conſideration of law, but all that is beſide 
the preſent queſtion; for the proceedings are upon a ſuppoſition, 
as no ſuch thing as a tenant by the curteſy; but the true queſtion 
is upon this point, whether there was not ſuch a ſeiſin or poſſeſſion 
in the wife of the equitable eſtate in the land, as in conſideration 
of equity is equivalent to an actual ſeiſin of a legal eſtate at 
common law. | | SE 

In conſideration of this court, I am of opinion there was ſuch 
a ſeiſin of the wife in the preſent caſe of the equity of re- 
demption. | 

I have ſhewn, that a perſon, intitled to the equity of redemp- 
tion, is owner of the land of the legal eſtate ; and if fo there muſt 
be a ſeiſin of the legal eſtate ; and what other ſeiſin could there be 
than what Ingliſh and his wife had in the preſent caſe'? 

For here is a mortgage in 1728 by Ann Caſhborn, who in 1729 
married with the defendant Ingliſh, and in 1731 died, leaving 
iſſue a ſon, and the wife was all along in poſſeſſion till her death, 
and mortgagee did not come into poſſeſſion till after her death, 
and there is not any forecloſure, and though the poſſeſſion of the 
wife was but as tenant at will to the mortgagee, yet it was, in 
equity, a poſſeſſion of the real owner of the land, ſubject only to 
a pecuniary charge on it, and from thence I think it clearly fol- 
laws, that there cannot be a higher ſeiſin of an equitable eſtate. 

Next, whether there can be 2 tenant by the curteſy? I am 
of opinion there may be a tenant by the curteſy of the equitable 
eſtate of the wife; equity follows the law becauſe made a rule of 
property. 

WILLIAus AND WRar, 2 Vern. 680, BaLr's cask cited, 
where it was determined, that the huſband be tenant by th cur- 
teſy of a truſt eſtate of the wife, and fo clearly there admitte , and 
yet the caſe was of a truſt for the payment of debts, 

SWEETAPPLE AND BIN Dod, 2 Vern. 536, Mrs, Bindon gave 
money to be laid out in land to be ſettled on her daughter and her 
iſſue, and afterwards the mother dies, and the daughter marries 
with Sweetapple, by whom ſhe had iſſue, and dies before the money 
was laid out in lands, and upon the death of the wife Sweetapple 
brought his bill, praying that the money might be laid out in 
lands, and that he might be decreed to hold the ſame for his life 


N 3 as 


— 
Ur 
co 


([ 159 ] 


EE 
- "oF" . 


r 


1 


-— 


— P ES 
— 
KW > 6 
A ws - = * 
met > 2 - - 5 
« a * Kr 5 S's 


r 


1 — 
Wr 


* 


— 
4 


r 


re 
2 
wwy” > 


ML "OE. 


I —ů— — 
3 
dy x o 


4 * = - 
1 


ah 


Curteſy. 


as tenant by the curteſy, which my Lord Cowper decreed ac- 
cordingly; which is a much ſtronger caſe than the preſent; for in 
that caſe there was neither ſeiſin nor lands, but it was determined 
according to the common received rule of this court in conſi- 
dering money directed to be laid out in land, the ſame as land. 

There has been two objections made by the plaintiffs. 

1ſt. That the huſband had it in his power to have had ſeiſin 
in his wife's life-time; for he might have paid off the mortgage, 
and therefore it was his own laches that he did not. 

2d. That a wife ſhall not be endowed with an equity of 
redemption, and ſo here. 

As to the laches in the defendant Ingliſh it was compared to 
the huſband's not making an entry at law. The compariſon will 
not hold; for it is not ſo eaſy to pay off the principal and intereſt 
due on a mortgage, as it is to make an entry at law, nor is it to 
be done ſo ſpeedily, for a mortgage in moſt caſes is allowed fix 
months notice to be paid off, C 

And in the cafe of Sweetapple, which I have juſt mentioned, 
the huſband might have brought his bill, in his wife's life-time, 
to compell the laying out the money in the purchaſe of land, but 
though he omitted ſo to do till after the wife's death, yet that 
was not objected to him as Jachcs. 

But it was further ſaid, that it would encourage the defendant 
Ingliſh to let the intereſt run on the mortgaged premiſes, which 

would perhaps ſwallow up the whole eſtate ; for that at the ſaid 
defendant's death there might be as much due on the mortgage for 
principal and intereſt, as the eſtate would then be worth; but 1 
| cannot find the force of this ground ; for if he is owner cf the 
i eſtate, ſhe was owner of the tee. = 
| If by this is meant the intereft that became due in the life of 
the wife, the huſband has nothing to do with it, becauſe the in- 
tereſt that he claims does not ariſe till the death of the wife, 
and he therefore is not to pay intereſt that was due before his 
title accrued, | 
But by this is only meant the intereſt from the death of the 
wife; during the tenancy by the curteſy, the heir will have the 
ſame remedy as in the common cafe of a tenancy for life of an 
incumbered eſtate ; for in all ſuch caſes the tenant for life keeps 
down the intereſt. 
[ 1'© J And as to the next objection of the wife's not being endowed 
ot an equity of redemption on a mortgage in fee, and that there- 
fore a huſband ought not to be tenant by the curteſy of an equity 
of redemption, this proves too much ; for it has been determined 
that a wife ſhall not be endowed of a truſt eſtate, yet that huſ- 
band ſhall be tenant by the curteſy of a truſt eſtate, The ar- 
gument from dower to the caſe of a tenant by the curteſy fails in 
this caſe, Perhaps it may be hard to fnd out a ſufficient reaſon, 
how it came to be fo determined in the one caſe, and not in the 
other, but it is ſafe to follow former precedents, and what are 
ſettled and eſtabliſhed, and if ſuch precedents ſhould be departed, 


J hold it fit rather, that the wife ſnould be allowed her * 
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of a truſt eſtate, and not that a tenancy by curteſy of a truſt eſtate 
ſhould be taken away, | 

It may be refuiing to allow the wife dower of a truſt eſtate 
was becauſe the coufd not have it at law, and that it was founded 
on the maxim of cquitas ſequitur legem ; but whatever the reaſon 
of ſuch refuſal was, the hutband is allowed to have a tenancy by the 
cu;teſy of a truſt eſtate, nay even of money directed to be laid out 
in land though net actually laid out, as in the cafe of Sweetapple 
before cited, 

Upon a mortgage for years, wife ſhall have aid of equity of 
redemption, which ſhe could not have of a truſt eſtate. If 
tenant by the curteſy of money to be laid out in land, by analogy 
it ought to be ſo of an equity of redemption, eſpecially where 
the wiſe continues in poſſeſſion of the mortgaged lands all her 
life-time, 

As to PENVIIL AvD Luscome's casE heard at the Rolls, 
Feb. 4, 1728; that was a pauper cauſe, and a queſtion was mdz 
in it, whether theke could be a poſſeſſio fratris of an equity of 
redemption; his honour made no determination in it; but it 
appears by the minutes in the Regiſter's book, which J have ſeen, 
that his honour ſaid, he would take time to conſider of it, and I do 
not find that it ever came on afterwards, 

There was a caſe put on the part of the plaintiffs by way of 
illuſtration ; which was this, ſuppoſe that a feme ſele conveys lands 
to J. S. in fee, upon condition, that if at ſuch a day ſhe paid ſuch 
a ſum of money ta him, or his heirs, that then ſbe might re-enter ; 
ſhe afterwards marries and has iſſue, but before the day on which 
the condition was to be performed ſhe dies, and after her death 
her heir pays the money ; whether the huſband would be tenant 
by the curteſy? this is meant as a mortgage to make a ſecurity, 
then it 1s the ſam? as the preſent caſe, but if it is meant of a meer 


purchaſe ſubject to a re-entry at common law on payment, undoubtedly 


the huſband would not be tenant by the curtely; for that were 
to make him tenant by the curteſy of a condition; for taking it as a 
purchaſe, the wife had, in that cafe, no eſtate or ſeiſin in re, nor 
right ad rem, till the performance of the condition. AS to a condi- 
tion or power of revocation, theſe ſtand upon different reaſons, 

For theſe reaſons, upon the beſt conſideration, (although I 
form my judgment with great deference, when I differ in opinion 
trom other great perſons that have gone before me) I am of 
opinion, that the defendant Ingliſh is intitled to be tenant by 
tie curteſy of the mortgaged premiſes in queſtion, and the con- 
ſequence of that is, that that part of the decree of his Honour 
the Maſter of the Rolls, whereby it is adjudged that the ſaid de- 
fendant is not tenant by the curtely, muſt be reverſed. MS, Rep. 
Hill. Vac. 11 Geo. 2. Cathborn v. Ingliſh and Scarf, 
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(F) Favoured. In what Caſes ; and of what the 
Tenant may take Advantage. 


I, FINE levied by feme covert alone, without her huſband, 
of her own lands, wherein ſhe has fee ſimple, is an 
eſtoppel againſt her and her heirs, if her huſband avoid it not by 
entry, or otherwiſe, as he may during his wife's life, and after 
her death, during his own life, as if he be tenant by the curteſy. 
Weſt. Symb. S. 8. cites 17 Ed. 3. 52 and 78. 17 Aft. 17. 
H. 4. 23. 

f 2. Tenant by curteſy ſhall have benefit of warranty ; for 
though he is in the poſt, yet he continues the eſtate; per Wray 

Ch. J. 2 Le. 218. in pl. 275. Paſch. 16 Eliz. B. R. 
And. 63. pl. 3. Tenant by the curteſy F a coparcener of an advowſon ſhall 
„ have the ſame advantage as his wife ſhould Have had; agreed by 
docs not Anderſon, Cro. E. 18. pl. 6. Paſch. 25 Eliz. C. B. in the caſe 


appear. — of Harris v. Nichols. 
C o. Litt. | * 
186. b. 3. P. 


(G) Bound by, or liable to what Charges, &c. 


1. EME tenant in tail acknowledged a ftatute, and took 
baron, and had iſſue, and died. The lands may be extended 
in the hands of tenant by the curteſy, and alſo in the hands of 
tenant by the curteſy, and alſo in the hands of the iſſue in tail, 
if tenant by the curteſy ſurrenders during the life of tenant by the 
curteſy. D. 51. pl. 17. Marg. cited by Noy in his reading to 
have been ſo adjudged. Mich. 6 Eliz. 

2. Tenant by the curteſy ſhall be attendant to the Lord Para- 

4 mount. 8 Rep. 36 Trin. 29 Eliz. 3. C. B. in Paine's caſe, 
. 3. Tenant by the curteſy is not to be prejudiced by term for 
1 years to attend the inberitance, and decreed accordingly, that the 
term ſhould not be made uſe of againſt him by the heirs at law. 

2 Vern. 324. pl. 313. Mich. 1695. Snell v. Clay. 


(H) Prevented or diſabled by what Act, or De- 
fault. In what Caſes. 


Br. Forſei- 1. MAM took a feme inheritrix, and had iſſue by her, and 


8 5 1 did felony, and was attainted, and by ſome the baron ſhall 
78. cites be tenant by the curteſy ; for it is veſted by the law, and he is in 
S. C.—-— the polt by the law, and not by the feme, or by the iſſue, and ſome - 
Co. Lit, c contra; for all is forfeited ; quære? For by ſeveral elſewhere 


2.5, P. 
Sphere the he is tenant by the curteſy, and that after iſſue had, the lord may 


wife was avow 


Curteſy. * 162 


avow upon him only for homage without the feme. Br. Tenant tainted of 
per le Curteſie ; pl. 3. cites 21 E. 3. 49. {clony,[and 


ſo it ſecins 
it ſhould be 
here] ſo as the iſſue cannot inherit to her, yet he ſhall be tenant by “ the curteſy in reſpett of the 
iſſue which he had before the felony, and which by poſſhibilny might then have inherited, but if 
the wife had been attainted of felony before the iſſue; aibeit ſhe had iſſue afterwards, he ſhall 
not be tenant by the curteſy. —The year book of 21 E. g. 49. b. 30. a. pl. 8. is of felony 
done by the wife, ——— Pollext. 51, in hol of Par ſons v. Pcaice, Arg. S. P. 
Co. Litt. 30. a. S. P. 


2. A man diſcontinued the land of his feme, and retook an ęſtate 
to him and his feme, by which the feme 1s remitted, and after 
he has iſſue by this feme, and the feme dies; per Kingſmill, the 
baron ſhall be tenant by the curteſy, becauſe the feme was re- 
mitted ; but Fairfax, Fremail, and Huſſey contra; for the baron 
was not remitted, and by the feoffment he gave his right which 
he had, or might have. And 3o E. 3. the queſtion came between 
the iſſue of the feme and the father, and there it is adjudged, that 
he ſhall not be tenMt by the curteſy. Br, Tenant per le Curtely ; 
pl. 6. cites 9 H. 7. 1. 

» = = takes baron, and has iſſue, and land deſcends to the Co, Lit. 
feme, and the baron enters, ſo that he is intitled to be tenant by the 30. b. S. P. 
curteſy, and after the feme is found an ideot, and his eſtate in the Ry hs 
land is alſo found, the King ſhall have the land; and if the feme 
dies, the baron never ſhall have the land by the curteſy ; and 
| when the office is found, the title of the King ſhall have relation 
to the firſt poſſeſſion of the feme alſo, and ſo both the fitles com- 
mence at one and the ſame time, but the King ſhall have the pre- 
eminence; and becauſe the King's title is to the franktenement 
of the land ſeeing he ſhall have the cuſtody of it during the wife's 
life, this wholly takes away the baron's title; per Weſton. Pl. C. 

263. b. Mich. 4 & 5 Eliz. in caſe of Dame Hales v. Pettite. 

4. A woman inheritrix takes huſband, who after is attaint 4 If after the 
felony ; the King pardons him; they have iſſue; the huſband ſhall pardon he 
be tenant by the curteſy, which proves the King has not the free- 2 —_— 
hold by that attainder; per Coke Counſel, Arg. 2 Le. 126. be tenant 


Mich. 28 and 29 Eliz. in caſe of Venables v. Harris. 3 
te iv; rg. 
Noy 1 59. cites 12 H. 7. If a feme takes baron who have iſſue, and after he 7s attainted of 


felony, and then the King pardons bim, per Keble he ſhall not be tenant by the curteſy by the iſſue 
had before; contra if he had iſſue after. Br, Tenant per le Curtely, pl. 15. cues 13 H. . 17. 


5. Baron and feme ſeiſed of land in right of the wife (whereof Cro.E.129. 


5 . I. 1. Paſch, 
the baron was intitled to be tenant by the curteſy) levied a fine, = Eli». 


which, upon error brought, was reverſed, becauſe fhe was within B. R. S. C. 


age, and the reverſal was for both, and the baron adjudged to N 
re-have, ſo as the fine was utterly avoided. Cro. J. 482. cites g nen 4 
Charnock v. Worſely. be reverſed 

| in tot0,—— 
Le. 114. pl. 157. S. C. and the fine reverſed accordingly.——S. C. cited Ow. 21. as reſolved 
accordingly.——S, P. by Holt Ch. J. who ſaid, it is to be conſidered, whether his title to be 
tenant by the curteſy is not extinguiſhed if the fine be reverſed after her death ; but indeed, if the 

fue be reverſed in her life-time he may have a new title, 5 Mod, 67, Mich. 7. W. g. B. R. 
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? 162 Curteſy, 


6. By Stat. 3. Fac. 1. cap. 5. A popiſh recuſant canviat, whe 
is married otherwiſe than in open church, and by a lawful mini/ter, 
according to the orders of the church of England, ſhall not be tenant 
by the curteſy. | 
7. A man married his father's ſiſter's daughter, This is no 
cauſe of divorce ; but it was adjudged, that though that marriage 
[might be ſaid to] be within the levitical degrees, yet it is a 
marriage de facto, and only avoidable by divorce, which, after the 
death of the huſband, cannot be done, becauſe thereby the iſſue 
will be baſtardized ; and if the wife had been inheritrix, &c, the 
[ 163 ] huſband ſhould have been tenant by the curteſy; and vouched 
7 H. 4. Noy. 29. Hill. 15 Jac, C. B. Rennington v. Cole. 
9. Four things do belong to an eſtate of tenancy by the 
curteſy, viz. marriage; ſeiſin of the wife; iſſue and death of the 
wife. But it is not requiſite that theſe ſhould concur together all 
at one time; and therefore if a man takes a woman ſeiſed of lands 
in fee, and ig diſſeiſed, and then have iſſue, and the wife dies, he 
ſhall enter, and hold by the curteſy. So if h&has i/ue which die, 
before the deſcent, as is aforeſaid. Co, Litt. 30. a. | 
Perk. 5, 10. A man is intitled to be tenant by the curteſy, and makes a 
= DS * feeffment in fee upon condition, and enters for the condition broken, 
the wife's and then his wife dies, he ſhall not be tenant by the curteſy, 
death he becauſe albeit the eſtate given by the f-ottment be conditional, 
ſoy ener yet his title to be tenant by the curteſy was incluſively abſolutely 
condition extine? by the ferffment, for the condition was not annexcd to it, 


broken, Co. Litt. 30. b. 
and when 
he hath re-entered, he ſhall hold the ſame land as tenant by the curteſy; tamen quære. 


11. The reaſon of the difference why a wife, in caſe of an 
elopement with an adulterer, forfeits her dower, and yet the 
huſband leaving his wife, and living with another woman, does nos 
forfeit his tenancy by the curtcſy, is, becauſe the ſlatute Weſtminſter 
2. cap. 34. does by expreſs words, under theſe circumſtances, 
create a forfeiture of dower ; but there is no act inflicting, in the 
other caſe, the forfeiture of a tenancy by the curteſy. 3 Wms's 
Rep. 276, 277. Paſch. 1734. in caſe of Sidney v. Sidney, 


(I) Pleadings in Actions by or againſt Tenant by 
| the Curteſy. 


1. 1 * præcipe quod reddat the tenant pleaded, that A. his ſeme, 

was ſeiſed, &c. and married him, and had 17 T. and died, 
fo he is tenant by the curteſy, the reverſion to J. and prayed aid 
of him, and a good plea, without expreſſing the ſurname of his 
feme, Br. Pleadings, pl. 16. cites 40 E. 3. 37. 

2. The baron of the cldeſt parcener, who is tenant by the cur- 
teſy, ſhall have guare impedit in his turn. Thel. Dig. 24. Lib. 2. 
cap. I. S. 44. Cites Hill. 5 H. 5. 10. - 1 

3. 


Cuſtom. 


3. In 20% againſt tenant by the curteſy, he ſaid, that his feme 

never had any thing after the coverture, &c. and held, that the 
pleading was not good ; becauſe it was only argumentative, by 
which he pleaded, that one Alice infeaffed him, abſque hoc, that he 
had ever any thing by the curteſy. Thel. Dig. 173. Lib. 11. cap. 
53. S. 9. cites Mich. 20 H. 6. 2. 

4. Tenant by the curteſy, though not expreſsly named in the 
writs mentioned in ſtat. 13 E. 1. 4. yet he is within the miſchief 
and purview of that ſtatute, for he is tenant for term of life. 


2 Inſt. 353. 


For more of tenancy by the curteſy in general, ſee other 
proper titles, 


» Cuſtom, ( 164 } 


(A) [In what Caſes a Cuſtom ſhall be] void for $ ri. 


X Preſcri 
uncertainty. tion (D) 
II. CUSTOM ornght to be certain.] This in 


[2. Such cuſtom ſhall be void for want of certainty, which Roll is in 
in caſe of ſuch grant would be void for want of certainty. D. 1. 
Taniſtry 35. (Quære this, for there may be a cuſtom which 
may not begin by grant. )] 
3. A cuſtom, that when an infant is of 7 — an age that he can s. c. cited 
count 12d. or meaſure an ell of cloth, that he may make a feoffment, Arg. 3 Le. 
is void for the uncertainty, 13 E. 3. Fitz. Dum fuit infra 1 = 


Etatem. (pl. 3-] Da. * 1. Taniſtry 33. Hobart 0 
Ch. J. w 


faid, that a certain age ought to be ſet down, that the Court may judge it an age of diſcretion ; 


for cuſtom mult not deprive the law of nature, 
This ſeems to be a miſtake of the printer, and that it ſhould either be omitted, or be made 


a (v) to join to Da. and ſo would be Dav.] 


— 
Fol. 565. 
— 


[4. A cuſtom that ſuch of the tenants of the manor who comes Fitz. Barrez 
pl. 277.cites 


Frſt to I place, &c. ſhall have all the wind-falls there, is not 5 C As. p. 


good for the uncertainty. 14 E. 3. Fitz. Bar. 227. Da. * * Seepl.g. 
and tne 


by Taniſtry 33-] notes there. 
——Dav. Rep. Taniſtry, 33. 3. cites S. C. that ſuch cuſtom is void for uncertainty; but ibid. 
35+ 2, b. cites S. C. [only it is miſprinted, 177, inſtead of 277] that the cuſtom is good, becauſe 
the time of the firſt coming may well be tried. 
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Taylor v. 
Scott, S. C. 
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See Tit. 
Preſcription 
(Q) per tot: 
Cuſtom 
does not lic 
in the nega- 


tive, but 


may be in 
the nega- 
tive with an 


tithes; per 


Cuſtom. 
[5. The cuſtom of tanifry of Ireland, that the land ſhall defernd 


ſeniori & digniſſimo viro ſanguints & cagnominis of him that died 
ſeiſed, is not good for the uncertainty of the perſon and eſtate, 
Da. 1. [Dav.] Taniſtry 35.] . 

[6. But a cuſtom, that it ſhall deſcend to the moſt worthy of the 
blood is good. Da. 1. Taniſtry 35. b.] 

7. A cuſtom alledged and found by verdict to pay 104. to the 
vicar at the uſual time of churching women, was held to be void; 
1ſt, Becauſe it was not alledged, what was the uſual time the 
women were to be churched, and therefore uncertain; 2dly, Be- 
cauſe it was unreaſonable, becauſe it obliged the huſband to pay if 
the woman was not churched at all, or if ſhe went out of the 
pariſh, or died before the time of churching ; judgment was 
e 2 Ld. Raym. Rep. 1558. Paſch. >the. 2. Naylor v, 

cott. | 


(A. 2) What it is; and How eſtabliſhed. 


I. CUSTOM, in the intendment of law, zs ſuch a uſage as 

hath obtained the force of a law, and is in truth a binding 
law to ſuch particular places, perſons, and things which it concerns, 
and ſuch cuſtom cannot be eſtabliſhed by grant of the King, 
according to 49 E. 3. 3. a. or by act of parliament. But it is 
Jus non ſcriptum, and made by the people only of ſuch place 
where the cuſtom is. Day, Rep. 31. b. 32. a. Hill. 5 Jac. B. R. 
in the caſe of Taniſtry. 


(B) In the Negative. 


ULI. A CUSTOM may be in the negative, mixed with an 72 
firmative. 8 H. 6. 4.] 


2. So it ſeems, that a cuſtom meerly in the negative is good. 


8 H. 6. 5.] 


offirmative precedent, as to preſcribe to buy and ſell without paying toll; but it is no 


good cuſtom io ſay, that he has not paid toll; and the law ſeems to be the ſame of being quit of 


Paſton. Br. Cuſtoms, pl. 23. cites 7 H. 6. 31, 32. and 8 H. 6, g. But he may 


preſcribe in the aſfirmative; as to ſay, that he and his anceſtors have been quit of toll time out of 
mind, Br, Preſcription, pl. 76, cites 18 E. 4. 3. by Littleton, 


(B. 2) Commencement. And how it differs from 
Preſcription. 


I. C USTOM may be alleged, where there is no perſon wha can 
[+ fog Br. Preſcription, pl. 100. cites 2 M. 1. 
2. A; inhabitants cannot preſcribe, but they may allege cuſ- 


tom, that the inhabitants may common in D. and the one goes wy 
tne 


the place, and the other with the perſon, which perfon ought to be 
able to preſcribe ; for otherwiſe it is not good. Ibid. 

Where a man preſcribes 1 go quit of tithes for his lands in 
D. where all others of D. pay tithes, this is void; tor cuſtom cannot 
be particular, but ought to be throughout a country or vill. Br. 
Preſcription, pl. 93. cites Doct. & Stud. Lib. 2. cap. 55. *[ 166} 

. Prefcription goes to one man, and a cuſtom to many, And ſo of 

Brownl. 133. Hill. 6 Jac. in caſe of Rolles v. Maſon. places there 


is a differ- 

ence between freehold and copyhold land, that in the laſt caſe a preſcription in a particular “ place, 
as for every copyholder of ſuch a particular wood to cut trees there growing is good; but a cuſtom 
which concerns freehold land ought to be throughout the county, and cannot be in a particular 


place; per Walmſley, which Bcaumond agreed. Cro, E. 353. pl, 10. Mich. 36 & 37 Eliz, C. B. 


5. Preſcriptions are either perſonal, and in this inhabitants may 
preſcribe, as for a way, or matter of eaſe; or real, and this is in- 
herent in the eſtate, as where he preſcribes by a que eſtate; or 
local, where a man preſcribes to have a thing appendant, or appur- 
tenant, to his manpr, that whitherfoever the land goes, the pre- 
ſcription is concomitant to it. Arg. 2 Brownl. 210. Hill. 7 Jac. 
B. R. in cafe of Marſham v. Hunter. 

6. Naturally a preſcription, or thing preſcriptable is ſo to be 
laid, where by law it may, and not by way of cuſtom, and where 
it cannot be by law, and is therefore pleaded by way of cuſtom, the 
nature of it is not changed, but remains ſtill a preſcription in its 
kind, though it be allowed to be pleaded by way of cuſtom for. 
neceſſity's ſake ; and it appears in Gateward's Caſe, 6 Rep. 59. b. 
that a thing lying properly in preſcription, as common did in that 
caſe, being an intereſt which muſt inhere in ſomebody, can't be 
pleaded by way of cuſtom, nor ſtand by cuſtom, where it can't 
ſtand by preſcription, as there they would have made it for in- 
habitants that are not permanent to preſcribe. But yet for com- 
mon for copyholders in the Lord's foil, it is allowed to be pleaded 
by cuſtom for neceſlity's ſake; whereas, in the ſoil of another, it 
mult be laid by preſcription in the Lord, and yet the nature of both 
is a preſcription ; per Hobart Ch. J. Hob. 86. pl. 114. Trin. 12 
Jac. in caſe of Day v. Savage. 

7. A matter of diſcharge may be laid by way of cuſtom, for that 
it is no intereſt, but an exemption, not poſitive, but privative, of 
the general poſſeſſion; per Hobart Ch. J. Hob. 86. Trin. 12 Jac. 
in caſe of Day v. Savage, cites Gateward's caſe, 

8. As to preſcription and cuftom, this difference ought to be Roll. R. 46; 
obſerved. A preſcription ought to fland upon reaſon ; but a cuſ- per 
tem can't have commencement but by parl:ament, and nat by grant, thoſe cuf- 
as Borough Engliſh and Gavelkind, no reaſon being to maintain tomscannot 
theſe but only by act of parliament; per Coke Ch. J. 2 Bulſt. * m_ 
206, Paſch, 12 42 8. G. 


——ů— —⅛ 


ibid. 48. Arg. S. P. 


— 


(erinti Sir Francis 
9. A cuſtom ses to land, and a preſcription to perſons. Arg. ES 


Poph. 201. Mich. 2 Car. B. R. in caſe of Jenkin v. Vivian. Venkat 


10. A cuſtom can't extend to a particular place; Arg. Poph. (p:aking of 
201. the claun 
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16 Cuſtom. 


of the free - 201. cites D. 23 Eliz. and this was agreed per tot. Cur. Mich; 


men of Lon 
2 .. 


diſcharged of wharfage, which was adjudged not a cuſtom, but a preſcription, calls it a /oca/ pro- 


 feription to privilege perſons in a certain place and condition, which he oy io, in its nature, berwixt 


a preſcrifiion and à cxftom, and not a cuitom, becaule it concerns the diſcharge of perſons, and it 
is merely local ; nor @ preſcription, becauſe it is not annexed to any eſtate, nor to any perſon, but 
in relation to a certain place and condition; and yet it is rather termed a preſcription; for it is 
ſaid, that inhabitants may preſcribe tor an eaſement, or a dilcharge, but a ſtrict preſcription to 
make title to a real intereſt is ſo nice, that it cannot be pleaded by way of cuſtom, nor contounded 
with it, Inhbabuants, or ircemen, or c1tizens, cannot preſcribe in that kind, 


{ 167 ] 
Sec Tit. (C) Cuſtom againſt Cuſtom. 


Preſcrip- 


tion (X) | 
Cro.C.432. 1. JF in an action upon the caſe a nan preſcribes, that he, and 
7 7 nog all thoſe whoſe eſtate he hath in the manor of D. hath 


2 S. C. ad- uſed time out of memory, &c. ts have a fold-courſe, ſcilicet, com- 
_ mon of paſture for ſheep, not exceeding 300, in certain land, as 
* 2 appurtenant to his manor, and that the defendant hath incloſed part 
judged. of the land, in which he ought to have the common of paſture for 
the ſaid ſheep, &c. and the defendant pleads, that there is a cuſam 
time out of mind, &c. that the owner of the land, in which the com- 
mon of paſture for the ſaid ſheep 1s 10 be taken, had uſed time out 
ef mind, &c. to encloſe any of the ſaid land in which the common of 
paſture is to be had; this is not good within a traverſe of the 2 
PFecription, for this is a cuſtom againſt a cuſtom, which cannot ſtand 
together, ſcilicet, that one ſhould have the fold-courſe time out 
of mind, and the other might encloſe it, and exclude the fold- 
courſe, Trin. 11 Car. B. R. and Mich. 11 Car. between Day 
== and Spooner, per Curiam, over-ruled without argument, in a writ 
® Fol. 366. of error upon a * judgment, to the ſame intent in Banco. In- 
— tratur Mich. 6 Car. Rot. 183. Hill. 11 Car. it was adjudged per 
Curiam accordingly. ] 
S. C.cited 2, In an action upon the cafe for ſtopping ancient lights, if 
_ _ the plaintiff declares, that he was ſeiſed of an ancient houſe in the 
gr reg of York, and that he, and all thoſe whoſe eſtate, &c. have had 
Cultoms time, &c. ſeven ancient windows, and that the defendant had ered 
(D) pl-1- a new houſe upon his own land, next adjoining thereto, by which he 
Sce Tit, Aopped the ſaid windows, and the defendant pleads in bar, that there 
Stopping is a cuſtom within the ſaid city time out of mind, &c. that if any 
_— Per one hath windows againſt the land of his neighbour, that he may ſtap 
the ſaid windows and lights — his own land, at his will and 
pleaſure, by force of which cuſtom he ſtopped the faid windows; 
this is no good plea, for a cuſtom againſt a cuſtom is not good, 
for both are of equal antiquity, and the one cannot have a pre- 
ſcription to have the lights, and the other to ſtop them, time out 
of mind. Tr. 29 El. B. R. between Bland and Moſely, adjudged 
upon a demurrer; cited Co. 9. Aldred's Caſe. 58.] 
S c. cited {3. If one preſcribes to have a way over the land of B. to his 
Precm.Rep. freehold, B. cannet preſcribe ta ſtop it. Co. 9. Aldred's Caſe. 


210. pl. 217. 


Ttin. 1676. 58. - 


in caſe of 


| Hickman v. Thorney, which lee at preſcription (X) pl. 4. and the notes theres 


| 4. Io 


Cuſtom. 167 


4. In replevin the defendant alleged a cuſtam of the manor, 
that quelibet farmina viro cooperta joining with her baron in a ſur- 
render of copyboll; and being privately examined by the ſteward, 
makes it a good ſurrender. Plaintiff replied, that there is à cuſtom 
in the manor, that guælibet, &c. wha 1s of full age, may ſurrender, 
but that the feme in- this caſe was within age, but did not traverſe 
the cuſlom quod quelibet, &c. and therefore the Court held it ill; 
for the plaintiff confeſſing a particular cuſtom, ought to traverſe 
the genegal cuſtom alledged by the defendant. Litt. Rep. 274. 
Trin, 5 Car. C. B. Anon. 


(D) Who ſhall be bound by a Cuſtom. [ 168 } 
The King. 


(1, CUSTOM that exalts itfelf upon the King's preraga- Raym. 77 


| tive, is yoid againſt the King. Da. 1. { Dav. ] Ta- — 
niſtry 33.] R. Twiſden 
J. denied 


the opinion of Lambert, that if the King purchaſes gavellind lands, they ſhall go to all his ſons; 
and lays, that Lambert had R out of Plowdes, 247. a. from Southcote's opinion, and he from 35 
H. 6. cap. 28. a. Sid. 138. cites S. P. per Twiſden accoidingly, but that Twiſden ſaid 
the cuſtom is only ſuſpended by reaſon of the preregative; lor ſo ſoon as it comes into other hands 
it ſhall deſcend 2g1n as gavelkind. If the King purchaſes lands of the cullom of gavelkind, 
nd dies, having iſſue divers ſons, the eldeſt ſon ſhall only inherit theſe lands; and the reaſon of 
theſe caſes is, ior that the quality of the perſons doth in theſe, and many other like caſes, alter 
the deſcent, ſo as ail the lands and poſſ-(tons, whereof the King is ſeiſed in jure corone, ſhall, 
{ cunduin jus corone. attend upon and follow the crown, and therefore to whomſoever the crown 
deſcends, thoſe lands and poll. ſſions deſcend allo ; for the crown «nd the land, whereof the King 
is ſeiſed in jure coronæ, are comitantia. Co, Lit. 13. b. 


[2. It is no good cuſtom, that when any diftreſs ſhall be taten 

fer the King's debt within the precind of ſuch a manor, that it fhail 

be brought to the pound of the lord, there to continue for three days, 

within which time, if the owner of the diſtreſs pays it, he ſhall have 

back the thing diſtrained, becauſe this is not any manner of profit 

to the lord, but of ſervice; and uſage thall not bind the King 

without his ſpecial grant. 21 E. 3. 4. b. adjudged.] | 
[3. The cuſtom of London to retain goods put in mortgage till Br. Caf. 

ſati faction be made of the money upon them lent, extends to the tems Ph, 5+ 


. R H. 
King's jewels. 35 H. 6. 26. Da. 1. [Dav.] Taniſtry 33. b.] 6. hg 
Fitzh, Cuſ- 

tom, pl. 2. cites S. C. ——]Jenk. 83. pl. 62. S. P. cites 35 H. 6. 35. [but is miſe — 


ſhould be fol. 25, 26, &c.] 


[4. If a man hath / or wreck, or ſtrays, by preſcription, this Tt _—_— 
extends not to the King's goods. Da. 1. [Dav.] Taniſtry 33. b.] Feral, cher 3 
cuſtom which ariſes upon the perſon or goods ſhall not bind the King; contra of cultom which 
erifes upon the land, as gaveliind, or Borough Engliſh, this ſhall bind him. Br. Prerogative, pl. 
5. cites 35 H. 6. 25. And it wes ſaid there, that the King /oall not pay toll, pontage, nor paſſage. 
Ibid. - Ver lapſe of adviuuſon, nor alienation of willein bg ore ſeiſure ſhall vor grieve bim. Ibid. 
o 20 deſcents ſhall not toll his entry. Ibid. And bit goods (hall net be forfeited, as waify 
fray, nor as wreck, for default of proving the properiy within the year ; nor by ſale iz market overty 
nor where cuſtom of the land is to pay fine at the alienation, the King ſhall not pay fine for it if he 
purchaſes it. Bt. Picrogative, pl. 5. cites 35 H. 6. 25.——Jenk. 83. pl. Ce. S. F. and cites S. C. 
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168 Cuſtom. 


CF. It is a good cuſtom of the county of Cheſter that if the 
King's tenant in capite by knight's ſervice dies, his heir being with- 
in age, that the King ſhall not have the lands held of other lords by 
knight's j-rvice; and this is there ſaid to be ſecundum conſuetudi- 
nem, ab antiquo ſemper per quandam prerogativam hactenus in 
comitatu przd”. obtentam & utitatam. 23 E. 1. Rotulo Clauſarum 
Membrana, 9 The cuſtom allowed. The like in Membrana 10 

[169 ] & 24 E. 1. Membrana, 3.] 
Koll. Rep. [o. There is a cuſtom in Cheſhire, that if a debtor comes before 
350. Porſons he Chamberlain of Cheſter, and there takes his oath that he is not 
— able ta pay the debt, but that he will as faſt as he can, that he ſhall 
—— Ibid. - have a protection; and it is ordained by the ſtatute of [34] H. 8. 
4 w—_ * ſcap. 13.] that ſuch protection ſhall not be allowed without the 
3 judg. King's warrant; and if an action of debt be brought here in B. 
R. and the plaintiff hath judgment, and ſues an elegit, directed 
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ment, 
Polm. 414- to the Chamberlain of Cheſter, to extend certain lands within the 
roi. = County-palatine of Cheſter, + he ought to execute it notwithſtand- 
« 567. Ky 
— ing the ſaid cuſtom, for the cuſtom cannot extend out of the 
Piloav. County-palatine to bind the King's courts, for the Chamberlain is 
Lea, S.C. but a miniſter in this to execute the proceſs of the Court, P. 1 
— Car. between Barny and plaintiff, againſt Sir Urian 
and Wü. Leigh, adjudged, and a new elegit awarded after the ſaid matter 
1 returned. 
wm nns 7. Cuſtoms that go with the land bind the — as gavelkind, 
bind B. R. Borough Engliſh, &c. Jenk. 83. pl. 62. cites 35 H. 6. 25.—See 
pl. 4. in the notes. | 
8. But us cuſtom ſhall bind the King for his perſon or goods ; as 
pontage, murage, waif, eſtrays, toll, lapſe, alienation of a villein 
before ſeiſure. Jenk. 83. pl. 62. 
9. By the cuſtom of Kent, if a man be hanged for felony the 
King halt not have annum diem, & vaſtum, nor the lord any eſ- 
cheat of theſe lands in Kent, the cuſtom there hinders it. 3 Bulſt. 
213. Mich. 14 Jac. B. R. in a nota on the caſe of Roſewell v. 
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Alen (K) What Perſons may do Things by Cuſtom, 


any letter 


3 which they cannot do at Common Law. 
and K) in 
Roll. [ Infants. | 

I. B* cuſtom an infant may make a ſeoffment at the age of 15. 
— Co. 9. Combe 76. b. * 5 H. 7. 41. Doctor and Stu- 
Pot then dent 21.] | | 
this cuſtom . 
ſhall be taken ſtrifaly ; for it has been adjudged, that a releaſe made by him at fuch age is void 

per Belk aud Vaviſor. | ; 

| ( 

By ſuch [2. By the cuſtom of a town an infant may bind himſelf ap- A 


cuſtom he 


may bing Prentice 9 H. 6, 7, 8. per Danby.] 


himſelf y Jerd, but not by the common law, per Danby; and therefore in action brought of the 
depariuic, the Court ought to be upon the cuſtom, as it ſcems. Br. Cultoms, pl. 6g. citcs S. C. 


3. It 


Cuſtom. 170 


3. It was admitted a good cuſtom, that infant within age may Pr. Depar- 


aeviſe his land. Quod nota bene. Br. Cuſtoms, pl. 29. cites _— 9. 
37 H. 6. cap. 5. i 


* (L) What Perſons ſhall be ſaid to be bound by a 
general Cuſtom. 


[Intants, Id-ots, &c.] 


Ir. FF a cuſtom be, that a deviſe made of lands, and a procla- 
mation made 1 and nonclaim within a year, ſhall bind 

all men, yet an infant thall not be comprehended within this 
cuſtom, for he is exempt by reaſonable conſtruction of law, be- 
cauſe he hath not diſcretion to make his claim. 37 Aſſ. 5.] 

[2. If a cuſtom be, that when a copybold deſcends to any man, See tit, Cy 
a proclamation fhall be made at three ſeveral courts, that he ſhall pybold, 
come to be admitted, And if he does not come at any of the ſeveral 
courts, and pray to be admitted, it ſhall be forfeited to the lord, 
yet an infant is not comprehended within this cuſtom, becauſe by 
intendment of law he cànnot make claim, Co. 8. Lechford 100, 
adjudged. ] | 

[3- So for the cauſe aforeſaid, men of unſound memory in priſon, See tit. Co, 


and out of the realm, are not within ſuch cuſtom, Co. 8. Sir pyhold. 
Richard Lechford 100. b. ] | 


[4. So if the cuſtom of London be, that the mayor may take Cro.E.186, 


recognizances of any perſons, being of full age, or of women un- 7: pl- 11: 


E. S. C. ſay 
married; this cuſtom ſhall not bind ideots, men of unſound me- that EY 


mory, or in priſon, for they are excepted by the reaſonable con- non ſane 
ſtruction of law. Trin. 32 Eliz. B. R. between Chamberlain and — 
Thorp, dubitatur, ] | 2 


a recogni- 
zance, and have no remedy to avoid them, and therefore infants and feme coverts, which may, 
are particularly excepted in the cuſtom,———Le. 130. pl. 178. S. C. ; 


(M) To what Things it ſhall be faid to extend. 


I. IF a cuſtom be, that every tcnant of ſuch an honour hath 
uſed time out of mind, &c. to pay a fine upon every aliena- 
tien; this cuſtom ſhall not extend to the deme/ne-lands in the hands 
of the lord, but only to tenements in the hands of the tenant, 
14 H. 4.8, 9.] : | 
[2. If a cuſtom be, that the lord ought to have the beſt beafl of Br. Cut. 


him that dies his tenant, and the parſon of the pariſh the ſecond- '01m5.pl.22. * 


1 | 8.8 
beſt beaſt, as a mortuary ; if the tenants hold two ſeveral tenements i we 


if the lord, ſubjed? to the cuſtom, within the pariſh, it ſeems the joined on 
lord ſhall have the two beſt beaſts within the intent of the cuſtom, cem, 


. . hether th 
and the parſon the third. Dubitatur, 7 H. 6. 26. b.] bes 
. {ſhould have 

the ſecond beſt beaſt, Br, Hariots and Mortuarics, pl. 3. cites S. C. accord.ngly- 
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Cro. E. 434, 
435: pl. 46. 
S . ad- 


Cuſtom. 


[3. If the inhabitants upon a common have ed time out of 
mind, &c. to dig clay in the ſaid common of their lord, for the re- 


judged. For pauration of their houſes ſtanding upon the ſaid common, and a 
— */?ranger digs clay in the common, the inhabitants cannot take this 


+ Fol. 568. 


petad ven- 
tur c the 


clay + from him, for this is not within their cuſtom. Mich. 37. 
38 Eliz. B. R. between Stile and Butt, adjudged.] 


ftrenger dug it lawfully by the lord's licence. — Mo. 411. pl. 361. S. C. adjudged.— See 
ut. Common aud Commoner, (B) pl. 13. 


Ero. E. 379. 
pl. 10. S. C. 
adjudged. 

—Yelv. 1, 


. e. a> 


judged.— 
Noy. 42. 
S. C. ad- 


judged.— 


S. C. cited 


= Cur. 
ay m. 404. 


Mich. 32 
Car. 2. B. R. 
——5. C. 
cited Arg. 
Cart. 36.87 
— Sec tit. 


Copyhold. 


Jenk. 8g. pl. 
3.3. F. 


[ [3]. If the cuſtom of a manzr be, that when any tenant ſells 
his tenements, three proclamations ſhall be made in the next court- 
day of the manor, and that if any of the blood of the vendor will 
give ſo much money for the tenement as the vendee will, that he 
ſhall have it ; and a tenant, in conſideration of 100l. in money, and 
that the vendee, being his phy/ſictan, hath cured him of a great ma- 
lady, fells the tenement to him, and the next of the blood comes to 
the next court, and p' offers 1001. for the tenentent, yet he ſhall not 
have it, for this was given partly for the other conſideration, 
which is not valuable, and fo it is not within the cuſtom, for by 
the cuſtom it is to be intended where the vendee comes in only 
for money. H. 37. El. B. R. by two juſtices ; but by this 
means every one may evade the cuſtom. ] 

[A. So if he had ſold the tenement in conſideration of a leaſe for 
years of other land, and 1d. the next of blood ſhould not have 
the tenement upon the proffer of the id. H. 37 El. B. R. held.) 

[5. If the cuſtom of the manor be, that if any copybolder in fee 
ſurrenders out of court, and he, to whoſe uſe it 1s ſurrendered, does 
not come in at the court to take his copyhoid, after three proclama- 
trons made, that then the lord may ſeize the copyhold as forfeited, 
and a copyholder in fee ſurrenders to the uſe of another for life, the 
remainder over in fee, and the tenant for life does not come into 
court to take his copvhold after three proclamations made according 
to cuſtom, upon which the lord ſeizes the copyhold as forfeited, 
and after ceſtuy que uſe for life dies; he in the remainder ſhall not 
be brund by the not coming in of the leſſee, for the cuſtom being in 
deſtruction of an eſtate, ſhall be taken ſtriQly, and fo it ſhall be 
intended only of tenant in fee in poſſeſſion, and not in remainder, 
as this caſe is, and ſo this is out of the cuſtom. P. 44 El. B. R. 
between Baſpole and Long, adjudged. ] ES 

6. Cuflom of London, that if any gods are pawned there, the 
pawnee may detain them till the money be paid; this cuſtom does 
not intitle him to detain the goods of a „ranger. 2 And. 152- 
per Cur. cites 35 H. 6. 26. 

7. A cuitom is in London, that none ought to intermeddle with 
the art of a weaver there, but only thoſe who are free cf the Guild. 
If a ſtranger receives ſilk in London, and carries it to H. an 
weaves it there, and then brings it back again to London, and 
receives his pay for it; reſolved/ that this is not any intermeddling 


witi their trade in London againſt the cuſtom, though the contract 
was 


Cuſtom. 


was made in London; adjudged for the defendant. Cro. E. 80g. 
Hill. 43 Eliz. London weavers v. Brown. 

8. Cuſtom that the eldef? daughter ſhall ſolely inherit ; this ſhall 
not extend to let the eldeſt ſiſter inherit by force of this cuſtom. 
So if the cuſtom be that the eldeſt daughter and eldeſt fiſter ſhall 
inherit, the eldeſt aunt ſhall not inherit by that cuſtom ; and ſo 
if the cuſtom be, that the youngeſt ſon ſhall inherit, the youngeſt 
brother ſhall not inherit by the cuſtom. Godb. 166. pl. 232. 
Paſch. 8 Jac. C. B. Rapley V. Chaplain, And Foſter J. ſaid 
it was ſo adjudged in one Denton's caſe, 

9. A cuſtom is always infra manerium, and a matter extra (172 ] 
manerium can never be by the cuſtom, as a cuſtom to have com- 
mon out of the manor is void. Arg. 2 Show. 131. pl. 109. 
Mich. 32 Car. 2. B. R. in the cafe of Zinzon v. Talmaſh. 

10. Cuſtoms 8 juris. 2 Jo. 142. Paſch. 33 Car. 2. Pollex. 361. 
B. R. Zinzan v. T almage. 3 


2 Show. 
131. S. C. 
and P. Godb. 166. Dynton's caſe.—— itt. R. 235. in caſe of Turner v. Hodges. 
Bridgm. 50. Arg. ——— | 


II. General cuſtogns may be extended to new things which are Ld. Rayms 
within the reaſon of thoſe cuſtoms; and 5 Co. B2. * Snelling's Ip 2. 
caſe is an authority in point, where, by the cuſtom of London, P. per Holt 
executors may pay debts, viz. ſimple contracts in equal degree with Ch. I. ac- 
bonds; and adjudged, that adminiſtrators were within the cuſtom, Nr 
though created by 31 Ed. 3. within time of memory, becauſe cited 2 Jo. 
within the ſame reaſon. 12 Mod. 271. per Holt Ch. J. in de- 204. per 
livering the opinion of the Court, Hill, 11 W. 3. in caſe of the city —_— 
of London v. Vanacre. 45 Seat 

12. A cuſtom of a manor cannot be applied to a particular 
houſe withia a manor. Lutw. 128. Trin. 13 W. 3. Nichol- 
ſon v. Smith. 

13. All cuſtoms which are againſi the common law of England, 
ought to be taken ſtricih, nay very ſtrictly, even ſtricter than an 
act of parliament that alters the common law: per Trevor Ch. J. 
in delivering the opinion of the Court. 11 Mod. 160, Hill, 

6 Ann. C. B. in caſe of Archer v. Bokenham. 

14. It is a general rule, that cuſtoms are not to be enlarged beyond 
the uſage, becauſe it is the uſage and practice that makes the law 
in ſuch cafes, and not the reaſon of the thing; for it cannot be 
laid that a cuſtom is founded on reafon, though an unreaſonable 
cuſtom is void; for no reaſon, even the higheſt whatſoever, would 
make a cuſtom or law; fo it is no particular reaſon that makes 
any cuſtom law, but the uſage and practice itſelf, without regard 
had to any reaſon of ſuch uſage ; and therefore you cannot enlarge 
ſuch cuſtom by any parity of reafon, ſince reaſon has no part in 
the making of ſuch cuſtom 3 per Trevor Ch. J. 11 Mod, 160, 

161. Hill. 6 Ann. C. B. in caſe of Archer v. Bokenham. 


Oz (N) What 


—ͤ—R— Dee rr got —ñ——ã— Hut wm 


172 Cuſtom. 


(N) What Act ſhall be ſaid a good Purſuance of 
the Cuſtom. 
Gavelkmd | &c.] 


Br. Cuf- [I. HERE the cuſtom of gavelkind land is, that an in- 
toms. pl. 13. fant of the age of 15 may make a freeſfment, this 
eresS, C.— © 4 þ if | 2 yo , 1 d ; h 
3. ought to be taken j/tri!; ; for if he is diſe;jed, an releaſes to the 
tom. vl. 11. di//c:/or, this is not within the cuſtom, for it is not a feoffment. 
eites S. C.— 11 . 5 I | 

See tit. Ga- - 4.33 ] 

velkind. (C) pl. 1. and the notes there. 


Br. Cuf- 2. Sz if he releaſes to the diſcontinuee, this is not within the 
EC cuſtom. 11H. 4. 33-] 

and per Hank. a relcaſe to dilkifee is no ſcoffment. Fitzh. Cuſtom, pl. 12. cites S. C. 

HE 6 

5 P. per [3 Cz if he grants a reverſian dependent upon an eftate for life, 
_ It is not good, 11 H. 4. 33. b.] 


pl. 15. cites S. C. Fitz h. Cuſtom, pl. 11. cites S. C. * 


Per Hank. [4. But if he l-aſes for years, and releaſes to him, it is a 
guog un. feogment within the cuſtom, becauſe the frechold palles by the 


conceſſit. 

Br. Cul- releaſe. I I H. 4. 33. . 

toms. pl. 1 5. 

cites 8. Clo ———Fitz, Cuſtom, pl. 11. cites S. C. If he makes a leafe, the ſame is not 
warranted by the cuſtom. 2 Le. 83. at the end of pl. 1120. Mich 29 Eliz. B. R. 


Br Col Is. [But] if an infant after 15 makes a ſesfſment with warranty, 
e Fes the warranty is not warranted by the cuſtom. 12 H. 4. 33. ] 


cites S. C. 


Fuzb. Cuſtom, pl. 11. cites S. C. 


e v 6. If there be a cuſtom within a town to have 2d. for every 
4850 hide of every ſheep, cow, or ox, that is Filled, or ſold, within the 
zccording- ſaid town, and for nonpayment theresf, to ſeize the hides, Kc. the 
3 "t. party that is to have the 2d. cannot by this cuſtom juſtify the 
(6.2) pl. 13. Fanning the hides, and converting them into leather, which he took 
por the nonpayment of the 2d. though he did it for neceſſity, 
* Fol. 553. ſcilicet, becauſe they would * be putrefied, for this is only a da- 
— mage to the owner, and he might have debt for the 2d. M. 42. 
3 43 El. B. R. between Duncon and Reeve, adjudged. ] 

7. A cuſtom was found in a manor, that where an ęſtate was 
granted ts A. for life, remainder to B. far life, remainder to C. for 
life, that A. had prover ts deſtroy the remainders by ſurrendering 
the eſlate in court, &c. And it was found that A. granted it away 
by fine. And it was held per Cur. that the remainders were not 
de ſtroyed, nor granted by the fine ; for this being a cuſtom againft 
common right, that one man ſhould deſtroy the right of another, 
it ought to be purſued ſtriftly ; and the cuſtom being found to do 


it by ſurrender, a fine ſhall not bave that operation within the 
; | cuſtom, 


Cuſtom, 
cuſtom. Freem. Rep. 263. pl. 284. Mich. 1679. Talmerſh 


v. Zinzay. 


(O) Deſtroyed. How; and in what Caſes, 


1 S EIS FED in fee of land in Byrough Engliſh, [after the 
„ tat. 27 H. 8.] makes a feoſtment to the uſe of himſelf 
and the heirs males of his body, according to the courſe of the 
common law ; theſe words, according to the courſe of the common 
law, are void; for c, which go with the land, as this is and 
gaveikind, and ſuch like cuſtoms which fix and order the deſcents 
5 inheritances, cn le altered only by parliament. By Catlin, 
yer, Sanders, Whiddom, Browne, Bendlowes. Jenk. 220. pl. 
70. cites D. 179. [b. pl. 45. Paſch. 2 Eliz. Anon.] 

2. A cuſtom one reuſonualle and tolerable, if after it becomes 
grievous, and not anſwerable to the reaſon whereupon it was 
grounded, yet is to be taten away by att of parliament ; for an 
inheritance once fixad, cannot be taken away but by parliament, 
2 Inſt. 664. | | 

3. The queſtion was whether the flatute 14 Car. 2. cap. 2. 
being an affi mative law for the eliction of ſcavengers, had taken 
ate a cuſtom in Scuthwark? And it was held by North, Atkins, 
and Windham, that it had deſtroyed the cuſtom ; the authorities 
cited where athrmative * a qs thould not deftroy cuſtoms, were Dy. 
19. 50. 3 Cro. 125. 2 Le. 74. 1 Inſt. 115. 23H.8.5. 11 Rep. 
59. 64. Mo. 113. Hob. 173. And they ſeemed to take a 
difference, that where @ /tatute is introduftory of a new law, there 
it ſhall take away all contrary cuſtoms, though there be only 
affirmative words; but if there were a law before, that ſhall 
not be deſtroyed by atfirmative words. And though an opinion 
has prevailed, that, notwithſtanding the ſtatute of magna charta, 
where there is a cuſtom for holding leets at other times than are 
mentioned in the ſtatute, it ſhall be well enough, and fo the law 
is taken; but North ſaid, if that ſtatute were to be conſtrued 
now, it would hardly be ſo taken. Freem, Rep. 203. pl. 206. 


Mich, 1675. Anon, 


(P) Pleadings. 
8 E by the heir of heir loamet, or principals of 


his anceſtor, viz. the beſt of every fort of goods, and 
counted upon the cuſtom of the county, and it was held a good 
cuſtom, and the defendant durſt not demur, and it was admitted 
that the heir might have action, though he never had property 
before, or poſſeſſion; for the law and cuſtom adjucges property 
and poſſeſſion. Br. Cuitoms. pl. 27. cites 39 E. 3. 6. 

2. In an action brought by co-heirs in game/tind, or by the 
younger brother in Bor:ugh Engliſh, or by a feme in Nottinzham 
of dower of a moiety, &c, the plaintiff ought to declare upon the 

; 9 cuftom 


113 


2 Mod, 39, 
Mayor, &c. 
of London 
V, Gatford, 
S, C. but 

adjornatur, 
to be ar- 

gued again. 


174] 


Br. Detinue 
de Biens. pl. 


30 citesS. C. 


Cuſtom. 


en/itom and preſcribe in it, and ſhew it in his count, and otherwiſe 
ill, quod nota; per Cur. Br. Count. pl. gr. cites 5 E. 4. 8. 

3. If a cuſtom be that the feme ſhall have the third part of the 
goods of her huſband, if he has iſſue, and if he has not iſſue, then 
the motety, there if ſhe brings rationabili parte bonorum de medietate, 
ſhe ought to count of the cuſtom, and that the baron had no iſſue, 
Br. Cuſtoms, pl. 70. cites 7 E. 4. 20, 21. 

4. Treſpajs 7 breaking his cloſe, ſubverting his land, and 
ſpoiling his graſs, the defendant ſaid, that the land is one acre, 
called F. and that the cuſtom »f this land ts, and time out of mind 
was, that every one who has land in the ſaid F. viz. head-land, 
in plowing his land may turn his plow upon the ſaid head-land, 
and that the defendant had half an acre abutting upon the ſaid 
land, and in plowing the ſaid acre he turned the ploto upon the ſaid 
land, and in turning the point of his coulter, raiſed a little parcel of 
his land, and one of the oxen touk his meuthful of graſs, which is the 
fame treſpaſs. Per Townſend the cuſtom is bot alleged to be 
throughout the country, but only in one cloſe, which cannot be 
a cuſtom, but Brian e contra, and that this uſe is throughout the 
realm, where one has land adjoining to another's land in the field, 
but in ſuch an action of treſpaſs, Paſch. 22 E. 4. 8. the defendant 
ſaid that the cuſtom of the county of Middleſex is, where this land 
lies, that where a man goes to plow in the ſame county, it is lawful 
for him to turn his plow upon the land next adjnining if it be not 
ſowed with grain, and per Cur. he ſhall ſay it has been uſed there 
time out of mind, &c. and not that it is lawful, &c. by which he 
ſaid accordingly, and that this land was the land adjoining, by 
which he turned his plow upon it, and that becauſe he could not 
well govern his horſes they turned up a foot of land, which is the 
fame ſubverſion of foil, &c. and as to the graſs ſaid, that one of his 
horſes in turning took a mouthful of graſs againſt his will, which is 
the ſame deſpaſturing, &c. Per Cateſby, where a man drives a 
i 175 } drove of cattle and they do ſo againſt his will, this is a good juſti- 

fication j contra, if he ſuffers them to continue there, and the plea 
awarded good, and the cuſtom admitted good. Br. Cuſtoms pl. 
51. Cites 21 E. 4. 28. 

5. Information in the Exchequer againſt a merchant for lading 
wine in a ſlrange ſhip, the defendant pleaded licence of the King 
made to F. S. to do it, which J. S. had granted his authority 
thereof to the defendant ; and that there is a cuſtom among merchants 
throughout England, that one may aſſign ſuch licence to another, and 
that the aſſignee ſhall enjoy it, &c. which was demurred in law, 
and it was agreed for law, that a man cannot preſcribe cuſtom 
througiout England; for if it be throughout England it is a common 
law and not a cuſtom, contra if the cuſtom had been pleaded to be 
in ſuch a city, or county as gavelkind, borough Engliſh, Glouceſter 
fee, &c. Note the diverſity. Br. Cuſtoms, pl. 59. cites 34 H. 8. 

Codb. 14 6. In treſpaſs the cuſtom of a manor was, guod guilibet tenens 
Br per c:piam foterit dimittere ¶ deviſare] terras ſuas, for life, or 
Fi . 85 years in fee. or aliter, and that a married woman might deviſe 


Staub her copyhold lands to any other, or to ber huſband, by the aſſent of 
caſe. S. C. | the 


Cuſtom. 175 
the huſhand; a feme covert deviſed her land to her baron (the ſtates it like. 
defendant) accordingly. The Court held that the cuſtom was bw = neck 
not unreaſonable, but it is alleged, quod poterit deviſare, which der it in the 
word (poterit) is a word of juſtification, and that ſhould be 2 ſunt — of 
the reeve 


deviſare; it was adjudged againſt the plaintiff, Mo. 123. pl. 268. — 
| | other per- 


Paſch. 24 Eliz. Anon. 
ſons, and 
that a ſurrender was made accordinglv. Anderſon Ch. J. faid, that inſtead of the word (poterit) 


it ſhould be, that feme coverts poſſunt, and that by the cuſtom have uſed to deviſe to the 


huſband, and therefore the preſcription is not good; Adjornatur. —l[bid. 143. pl. 178. 
Irin. 33 Eliz. Skipwith v. Sheffield. S. C. Anderſon ſaid, it ſhall be intended that the wife being 


ſud poteſtate viri, did it by coercion of her huſband, It was then urged, that the cuſtom might 


be good, becauſe the wife was to be examined by the ſteward of the court, as the manner is upon 
a fine to be examined by a judge; but to this the Court ſaid nothing. 3 Le. 81. pl. 122. 


Paſch. 20 Eliz. S. C. accerding to Godb. 14. et adjornatur. 2 Brownl, 218 Arg. cites it to 
be adjudged 24 Eliz. in one Sxzcc's ASR. [Which ſeems to be 8. C.] that inalmuch as this was 
anncxcd to her eſtate, which began by cuſtom, the cuſtom was good. ———S, C. cited, that the 
cuſtom was good, but the alleging it by the word (poterit) was ill. Supp. to Co. Comp. 
Cop. 84.— A cuſtom found within a manor, that every tenant of the ſaid manor potuit & potu- 


iſlet ſurtum reddere, on was adjudged naught. Raym. 4. Arg.cites Paſch. 37 Eliz. Biſhop's caſe. 


7. A cuſtom was ſet forth, that /icet & licuit for the lord of 
the manor to aſſeſs a pain for the breach of a bye- lau. Arg. 
Raym. 4. cites it as*adjudged void, Paſch. 37 Eliz. Sir William 
Hatton's caſe. 

8. In pleading uſage and cuſtom, it muſt be pleaded, that it was 
put in ure. Cro. E. 392. pl. 15. Paſch. 37 Eliz. C. B. Arg. 
Cites it as held in C. B. in Hatton's caſe. 

9. Parcener by cuſtom in his declaration muſt make mention of 
the cuſtom, as to ſay the land is of the cuſtom of gaveltind; but he 
ſhall not preſcribe in it. And ſo it is of burgh Engliſh ; and theſe 
two vary in that point from other cuſtoms ; for the law when the 
are generally alleged takes knowledge of theſe two. Lit. 8. 
255. and Co. Lit. in his Comment thereon. 175. b. 

10. It appears by the Regiſter, and many of our books, that 
there muſt be a cuſtom alleged in ſome county, &c. to enable 
the wife or children to the writ de rationab:ilt 2 bonorum, and 
ſo it has been reſolved in parliament. Co. Lit. 176. b. verſus 


finem, 
11. In treſpaſs the defendant juſtied by a cuſtom in the manor 
of T. the plaintiff replied de injuria ſua propria abſque talt cauſa, 
c. Though the plaintiff ſhould not have traverſed the cauſe 
enerally, but the cuſtom, yet that was adjudged holden by the 
— of Jeofails, as matter of form; becauſe abſque tali cauſa 
contained the cuſtom and more. Hob. 76. pl. 97. Banks v. 
Parker. 
( 176] 


12. In covenant the plaintiff declared upon the cuſloms of | 
London, that every freeman may take apprentices, and that infants TY 247 


may bind themſelves, &. After a verdict for the plaintiff, it was 90% B. R. 
moved in arreſt of judgment, that this cuſtom was pleaded in fferi The King 
when it ought to be in facto; becauſe cuſtoms and preſcriptions 4 Bagſhaw, 

| , . P. 
conſiſt in reiterated ads, and therefore there muſt be an uſage to 


ſupport them; but judgmen 
4. Hill. 12 Car. 2. B. R. 


t was given for- the plaintiff, Raym. 
Windhurſt v. Gibbs. 
O 4 13. In 


74 
3-4 
f 
: 
} 


1 76 | | Cuſtom, 
Keb. 836. 13. In treſpaſs, quare clauſum fregit in C. the defendant pleaded 


* that the manor of C. is an ancient manor, and that within the 
Tupor.S.C. ſaid manor is à cu/.om, that every tenant haberet a way over the 
— — place where, &c. Upon which the plaintiff demurred, and judg- 
1 ment was given for the plaintiff that the plea is ill. Sid. 237. 


eule the Hill. 16 & 17 Car. B. R. Cornelius v. Taylor. 

cloſe ap- 

pears out of the manor of C. and quilibet inhabitants haberet is no ſufficient averment, which the 
Court agreed, and it ought to have been, that every inhabitant within the ſaid manor of C, hath 
had and uſed a way over N. (the cloſe in which the treipaſs was ſuppoled.) Judgment ior 
the plalutii, niſi. 


14. In treſpaſs for taking three tuns of hay, the defendant 
Juſtifies, for that he was meadow-reeve, choſen at a leet ſecundum 
conſuetudinem manerii, and that time out of mind the meadow- 
reeve had uſed to collect the biſbap's rents, and had uſed to have for 
his pains cut of the meadow in quo, &c. as much hay as he could 
draw upon an ordinary cart; and fo juſtifies for his load of hay, 
and doth not aver that it was upon an ordinery cart; and the 
Court ſeem to incline that the plea was not good, becauſe he had 
not applied his caſe to the cuſtom; ſed adjornatur. Freem. 
| Rep. 101. pl. 114. Paſch. 1673. Lincoln (Biſhop) v. Atwood, 
Keb. 250, 15. In a treſpaſs againſt an officer of an inferior court if 2 
251. Pl. 74: cuſtom be alleged in a court after a plaint levied, to take out 
judgment Proceſs, and he alleges that the proceſs was taken out (but alleges no 
for the — levied) he is a treſpaſſer. Freem. Rep. 356. pl. 449. 


— ich. 1673. Bennet v. Therne. 


cites Hill. 
24 Car. 2. where not alleging 2 plaint was adjudged a treſpaſs in the officer, in the caſe of 
Piers v. Deavan, | | 


16. Treſpaſs for breaking his cloſe, called the market-place, 
and erecting a ſtall there, the defendant juſtified by virtue of a 
cuſtom of the manor for all tenants to ſet up ſtalls there to 
ſell their goods, and that he being a tenant, &c. and a butcher, ſet 
up a ſtall there to ſell fleſh ; plaintiff demurred becauſe defendant 
did not ſay expreſsly, that the market-place is within the manor ; 
but the Court held that there is a ſufficient averment that the 
locus in quo is within the manor ; it was alſo objected, that the 
cuſtom is to ſet up ſtalls for ſelling their goods, and the plea is 
that he ſet up a ſtall to ſell fleſh, without ſaying (his) fleſh, and fo 
it may be the fleſh of a ſtranger, and for that reaſon, judgment 
was for the plaintiff; but it being a hard caſe, the Court moved 
the parties to gree to amend the plea and go to trial on the merits, 
and ſo they did, 3 Lev. 190. Mich. 36 Car, 2, C. B. Chatin 
v. Bettfworth, _ | 

17. A cuſtom ought not to be laid in the negative; admitted 
2 Ld. Raym. Rep, 869, Paſch. 2 Ann, Ogle v. Norcliffe, 

18. In an action brought upon a cuſtom, it ought to be ſhewn 
what the cuſtom is, otherwiſe it is not maintainable. 2 Ld. Raym. 
Rep. 1134, 1735. Paſch, 4 Ann, B. R. in the caſe of Wincheſter 

- (Mayor) v, Wilks, 
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(Q) Trial of Cuſtom. 


1. HERE a cuſtom is pleaded in the vill, court, or 
country, where the cuſtom is uſed, there it ſhali be tried 

by the Juſtices, and by the Court, and not by the country, Br. 
Trials, pl. 104. cites 11 E. 4. 2. | 

2. Contra, where it is pleaded in another court, as the cuſtom 
of N. is pleaaed in C. B. &c. there it {hall be tried per pais. Ibid. 

3. Contra, where it is pleaded in N. where the cuſtom is 
known. Ibid, | 

[For more of cuſtom in general, fee Common, Copyhold, 
Cuſtoms, Preſcription, Toll, And other proper titles. 


The com- 
* Cuſtoms, mon law 
1s the gene- 
ral cuſtom 
of the 
realm, and 
particular 
cuſtoms, 


(A) What Cuſtoms are good. which bind 


not unver- 


What Cuſtoms are good in reſpect of the Eftates that 
ſhall be bound by them. Fol. 558. 


ſally, make 
[1. D 19 El. 357. [b. pl.] 46. adjudged, that the cuſtom of a theſe which 
„town that a tenant in fee of ſocage land fhall not + de- 3 


viſe or grant laaſes for more than fix years, and if he does, that Br, cuf. 
the leaſes ſhall be void, is a cuſtom againſt common reaſon, and toms,pl.23, 


— — 


the liberty of [one that has] a fee-ſimple. (Semble, 2 wes 
book intends a deviſe by the ſtatute.)] „ a 16s 
—+tlt ſceras 


that the word (deviſe) here ſhould be (demiſe) and the one 1s frequently miſpriated for the 
other. Jenk. 83. pl. 62. at the end 8. P. and cues S. C. 


(B) Gavelkind. 
(1. 4 E. 1. b. Rot. 2. Margeria, quæ fuit uxor Johannis * 1701 


„Godfrey, petit verſus Willielmum de Dagenham medie- Bug.? 
tatem, &c. defendens dicit, quod conſuctudo de gavelkind (unde Mary 
prædictum * tenementum tenetur) talis eſt, quod vidua amittet Sid. 136. 
detem, ft fornicata vel maritatu fuerit, & quod didda Margeria Arg. cy 
peperit Foe de quodam Wiilielmo A. pojt mortem viri 1 5 7 

uod debet amittere dotem, Margeria concedit talem effe con- 
waa & dicit, quod nunquam fuit convitta, ſecundum quod 


convinci debet ſecundum legem de gavelkind, dicit enim guod ipſe 


inguiſiviſſe 


? 
/ 
14 
14 
| 
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inquifiviſſe debuit per inſidias guando ipſa fuit in parturiendo, © 
tunc debuiſſet ipſam cum puero ſus cepij/e cum clamome & buteſi9 ; 
unde ſicut ipſa nunquam convicta fuit ſecundum legem de gavel- 
Eind, petit judicium ſi debet repelli a dote. Defendens dicit, quod 
fornicata eli, ideo veniat jurata, &c. Et jurata dicit quod talis eſt 
conſuetudo ut ſupra, & quod ipſa eſt fornicata, & non e/t neceſſe quod 
ipſe capiatur cum puero in parturiendo cum huteſis & clamore, 
deo Margeria in miſericordia, & defendens fine die.] 
S. P. per 2. The plaintiff brought a writ of dower, to be endowed of the 
Cur.Freem. moiety of the manor of C. and ſeveral other lands of the nature of 
Pain,  gavelkind in Kent, The defendant pleads the /iatute o 31 H. 8. 
1673. in cap. 3. whereby theſe lands, amongſt others, were diſgavelled; 
caſe of Ran- the queſtion was, whether this collateral cuſtom of endowing 
Richii, with a _— be taken away by the ſtatute, or no? And it was 
reſolved per Cur. that the /tatute extends only to alter the deſcent, 
and as for the other collateral cuſtoms, leaves them as they were 
before, Jud' pro quer. as to that point. Freem. Rep. 47, 48. 
pl. 57. Trin. 4672. C. B. Brooke v. Thomlinſon. 

3. There are ſeveral beneficial cuſtoms of gave/kind, as ſirſt, 
that they are not forfeitable for murder, or felony; 2dly, The 
huſband ſhall be tenant by the curteſy, without iſſue ; 3dly, De- 
viſeable before the 23 H. 8. 4thly, The wife ſhall be endowed of 
a moiety quamdiu caſta vixerit; Sthly, Not forfeirable upon a 
ceſſavit; bthly, An infant at 15 may alien. Arg. Freem. Rep. 

48. pl. 57. Trin. 1672. C. B. Brooke v. Thomlinſon. 


— 1 "EI 
TS 


| | 
t [For more of gavelkind, ſee Deſcent, Gavelkind, Yeir (F. 5.) 
# 

4 (C) What Cuſtoms are good. What not. 

Ho | Mo. 588. [i. ONSUETUDO ex certa _ rationabili m privat 
.Þ _—_ _ AA communem legem. Lit. 37. Davies 1. 32. 


rule, and that ma/us vſus eff abolendus. 


2. Treſpaſs for digging land, the defendant ſaid that it is four 
acres adjoining to the ſea, and that all the men of Kent have uſed 
time out of mind, when they fiſh in the ſea, to dig in the land 
adjuining, and pitch ſtakes to hang their nets to dry; Nele ſaid he 
ought to ſhew what men. And per Choke and Littleton this is 
no cuſtom ; for it is con to common right and reaſon, And 
per Danby, fiſhers may juſtify the going upon the land to fiſh; 
for it is for the common wealth, and for the ſuſtenance of ſeveral, 
&c. and is the common law, quod fuit conceſſum. Per Fairfax, 
the digging is deſtructian of the inheritance, and therefore is no 
cuſtom. Br. Cuftoms, pl. 46. cites 8 E. 4. 18. 

3. Treſpaſs of cutting graſs, the defendant faid that there is 
ſuch a cuſtom in the county of Kent, that when any enemies come 

[ 179 35 the ſea coaſt, that it is lawful for all of Kent to come TY the 
land adjoining to the ſame toaſt, in defence and ſafe-guar f 4 the 
country, and there ts make their trenches and bulwarks for the 

defence 


— , ˙ ] §˖—· 
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defence of the ſame country, and ſaid, that at time of the fame treſ- 


paſs enemies came, &c. by which they dug to make trenches and 
bulwarks, &c. And per Jenny it is the common-law to do ſo in 
defence of the realm. But Cateſby contra inde, &c. quære. Br. 
Cuſtoms, pl. 45. cites 8 E. 4. 23. 

4. In the Law-book are many caſes of c/?oms allowed for parti- 
cular reaſons in particular places, which if they were general 
would be contrary to law and common-equity, and this in lands, 
goods, and liberties, and as well in cauſes ſpiritual, as temporal; 
and therefore the cuſtom of borough Engliſh, gavelkind, and for an 
infant to ſell land, if they were general, would be againſt common 
right; but yet they are allowable upon particular reaſons, which 
are not now difputable, in certain particular places. Arg. Mo. 583. 
As tenant of the church of Hereford, that holds in ſocage, ſhall 
be in ward to the dean and chapter, which is contrary to common- 
law and equity, cites 8 H. 3. F itzh, Preſcription, 53. 

5. So the cuſtond of tenant-right, in the north parts, that one S. P. Arg. 
who takes eſtate by deed and livery of ſeiſin for his life ſhall have Sid. 267. pl. 
inheritance cuſtomary deſcendable to his heir, and the lord com- * 
pellible to make to every heir and purchaſor ſuch eſtate for ever; 
which is contrary to common equity; but allowable for the policy 
of ſtrengthening the borders againſt Scotland with ſuch perſons, 
as ſhall not be removeable, and ſhall increaſe in unity of alliance 
and conſanguinity, whereby they will join with much greater 
courage in the ſervice againſt the Scots. Arg. Mo. 588. in pl. 
796. Trin. 41 Eliz. 

6. So the cuſtom, that the executors of a copybolder for life ſpall 
have the land for a year after. Arg. Mo. 588. 

7. And the cuſtom of Cheltenham in the county of Glouceſter, 
that if a tenant in baſe tenure of inheritance takes feme, and has 
iſſue by her, and dies; and the feme takes ſecond baron and ſhe has 
iſſue by him; he ſhall gain the land to him, and if he has ns iſſue 
= ſhall have the land for his life and twelve years after. Arg. 

o. 588. | 

8. Jo the cuſtom of Linne is, that if any vill takes toll of a 
freeman of Linne, he ſhall take as much in withernam, when any 
of ſuch place comes with goods to Linne; and this allowed a 


good cuſtom, or grantable by charter, and thoſe of Newcaſtle, 


who have taken toll of one of Linne, have made recompence upon 
withernam there taken, which is contrary to common equity, 
that the goods of one man ſhall be taken for the fault of another. 


Arg. Mo. 588.) 


9. So the cuſtom of the cingue ports, and of the tower of Lon- Mo.6og. pl. 
34. Fil. 


don, to take withernam of Londoners, if any Londoner has arreſted . Enz. 
a freeman of the cinque ports, or of the liberty of the tower is C. B. in 
azainſt common equity, but the cuſtom is good, by reaſon that cafe of fa - 


ramour v. 


tnoſe places are to be full of people for ſafety. Arg. Mo. $88, yer, a 


teſe was vouched Anno 18 Eliz, between a freeman of Diepe in France, and a freeman of Sand- 
wich, which was upon the ſame cuſtom of Sandwich put in ure, the conſideration of Which was 
committed by the Queen upon the letters of the King of France, to Wray and Dyer, and to two 
Civilians, who certified the cuſtom good; but Anderſon, Walmſley, Owen, and Beaumont, held 


the preſcription not good ; but Walimlley doubted much, becauſe the 5 ports are places —_— 


— — ——— —— * _— 
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ef the realm, whereby there may be a ſpecial reaſon that they hal! not attend elſewhere for their 
muitice than within the cinque ports.-——2 And 131. p!. 853. S. C. adjudged by aſſent of all the 
Juitices, that the cuſtom tha!l not be allowed ; and that judgment ſhall be given tor the plaintiff. 


10. So in treſpaſs the defendant juſtified by a cuſtom, that if 
hogs came into the ſtreet they ſhould be tuen and Filled and carried 
te the hniptal for ſuſtenance of the poor there, and allowed good, 
thougu * contrary to equity. Io. 588, 589. Arg. cites 11 K. 2. 
Fitzn. Cuſtom pl. 46. 

11. So the cuſtom of Vr, that goods there, foreign beugbt and 
foreign jo'd ſhall be forfeited, is a good cuſtom, but againſt com- 
mon equity; and if it was univerſal throughout the realm, it cer- 
tainly would not be allowable. Mo. 589. Arg. cites D. 270. 10 
& 11 Eliz. 855 

12. So in London, a villein inhabiting there for a year ſhall be 
infranchiſed, Arg. Mo. 589. 


Q 


(D) What Cuſtoms are good. 
What Cuſtoms ſhall be good 54 Deſtruction of a 
Preſcript:on. | 


ned Fr, O. 9. William Aldred 58. b. is cited, that the 29 El. 
OS. Bland brought an action upon the caſe againlt Moſely, 
se and counted, that whereas time cut of memory, Sc. there had been 
Cuſtom (C) jeven lights to his houſe, the defendant in York city had eredtcd an 
RO 1 C hauſe upon his land, and ip ped them, to which the defendant ſaid, 
tit. 8 " That the custom of the city is &. that ſuch abſtructian ſuper terram 
ping I his ſuam fer edificatinem is lawful, and adjudged not good, becauſe 
Per tot. the cuſtom cannot take away the preſcription, and it may be, that 

the preſcription began by grant. Quere, for there is ſuch cuflom 
in London.] | 


— A_ 
Fol. 559. 
— — 


(E) What ſhall be agarnft the Law of Reaſon. 


Hob. 175. [T. FT is not a good cuſtom in London, that if any ranger 
pl. 196. I comes into any pariſh in London, and dies there, and his 
—.— g. body is carried and buried out of the pariſh, that ſo much ſhall be 
c. ad. paid for his burial, and other things belonging thereto, as for the 
judzed.— ſermon, &c. to the pariſh where he dies, as is paid in the place 
by Tei where he is buried; for this is againſt reaſon to bind ſtrangers by 
264 bad cuſ. ſuch a cuſtom for burial, who are not compellible to come to the 
tom. Mod. church to receive the ſacraments there. P. 15 Ja. B. Sir J. Fer- 


48. in pl. ris's caſe, reſolved per Curiam, and a prohibition granted accord- 


35 ingly, upon a ſuit in the ſpiritual court, by the pariſh of St. Bot- 
tolph, London, where the party died, for theſe duties. ] 
Cro. J. 203 [2. It is a good cuſtom, that whereas J. S. is ſeiſed in fee of 


pt. 36.5.C. the manor of T. and all the tenements in the ſaid town are held of 
adj,dged; 


fn? the cul. the ſaid manor ; that he and all thaſe, &c. bave had time out A 
| mind, 


n 
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mind, &c..a bakchcuſe, parcel of the ſaid manor, maintained at tom is be- 
their charge, and that this bakehouſe was /ufjictent to bake bread rm 
or all the inhabitants, and for all paſſengers through the ſaid his tenants, 
town, and the bread there baked and uſed, &c. to be fold at rea- wich by 
ſonable prices, and that no other perſon, within the ſaid town, had — 5 
uſcd to bake any bread to fell to any perſon, This is a good cuſ- good and 
tom, though it reſtrains other men to exerciſe their trades within 1-w'ul be- 
a certain * place. II. 32 El. B. R. between Sir G. Farmer and — 


Brooke, per Curiam. XI. 32. 33 El. B. R. adjudged, for this wwe their 


might have a reaſonable beginning to bind his own tenants, as _ In 
this only does. Co. 8. 125. ] | 8 
this condi- 
tion. Le. 143. pl. 199. S. C. argued.— Ow. 67. S. C. adjudged, that the action will 
not lie. S. C. cited 8 Rep. 125. b. as adjudged per tot. Cur. a reaſonadle cuitom. S. 
C. cited 2 Brownl. 179. Arg. S. C. cucd 2 Bulſt. 195. Arg. as adjudged a good and rea- 
ſonable cuſtom. S. C. cited 3 Bulit. 61. by Coke Ch. j. V ho ſaid, that the plaintiff ought 
to aver, that his oven wes ſufficient to ſce them all. 2 Roll. Rep. 201. Arg. citcs S. C. 


Raym. 327. Ag. cites S. C. and Mich, 1657 B. R. AL Lor v. Jacx$0N, and refolved 
that the plainliſf mult aver, that his mill was ſuthcicnt to grind all, and that he was bound fe 


10 do. 


* 


3. If there be a cuſtom within the pariih, that the parſon of =, 555 
the ſaid pariſh ought yearly to find a bull and a bear within the — — 
laid pariſh, for the incikaſe of cattle for the maintenance of hoſ- «djudged 
pitality; and that, in conſideration thereof, the parſon ſpall have at the 

A k _ | - + athon hes. 
the tenth of the increaſe, &c. This is a good cuſtom, for it is Ce. E. 
grounded upon a good conideration, inaſmuch as the parſon thall 569. pl. 4. 
have the tythe and tenth of the increaſe. Tr. 39 El. B. R. per es 
0 ZV, S. C. 
Curiam. | »tzudged, 
See Actions (N. c) pl. 35. and the notes there. 


[4. It is a good cuſtom, that where he and all, &c. have time 2 Bulit.195. 
out of mind been ſeifed of a mill in the parith of D. Hat all the 1 = 
inhabitants within the ſaid pariſh ought to grind all the grain that wdjudged © 
they expend in their meſſuages, or tenements, at the ſaid mill. u tb . 
This is a good cuſtom, though all the inhabitants are not bis Page 
tenants, M. 11 Ja. B. R. between Higgs and Gardiner ad- 
judged; for this cuſtom may have a reaſonable beginning, as by 
compoſition upon building the mill.) 

5. A cuſtom again/t reaſon is void. D. 1. Taniſtry 32. b.) 

6. [As] a cuſtom, which is injurious and prejudicial to a mul- 
titude, and beneficial only ta ſome particular perſon, is repugnant to 
the law of reaſon, Davies 1. Taniſtry 32. b. 

[7. A cuſtom in a town for a lord to enter into the lands of his Fitzh, Cuf- 
tenant, till an agreement made for the arrears, when the trnant —_—_ 4 
ceajes for two years, is not good, for it is an ill ufige to ouſt a 2 Pech. 
man of his inheritance, 43 E. 3. 32. Curia.) 45 E. 3 and 


. "Tis 74 per Cut. u 
is not good to ouſt a man of his inheritance without anſwer; beſides the nfage was alleged to be 
in his vill only, and not in the neighbourhood. S. C. cited Arg. Bulſt. 115. 


[8. But if this cuſtom had extended itſelf into many towns, it Fitzh. oo 
tom, pl. 15. 


had been good. 43 E. 3. 32. | WR 


leems to be admitted. Ses ſupra, pl. 7. in the note. 
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+ Fitzh, [9. It is a good cuſtom, that the tenants of the manor ought of 
A. themſelves to chooſe a beadle to collect the rent and amercements e 

* Fol. 560. the manor, and * that if the beadle be not ſufficient, that the tenants 
Lynn Spail anſwer them ta the lord. 44 E. 3. 13. 11 H. 4. 2. 11H, 


pl. 23. cites ©, 52. b.] | 

8. C.— 

Br. Avowry, pl. 25. cites 8. C.——Br, Cuſtoms, pl. 18. cites 14 II. 4. 2. S. P. 
H. 4. 3. bas uo luck point, and therefore Roll ſcems to be milprintcd for 14 H. 4. 2. 


[10. Alſo the cuſtom is good, if it be beſides what is before, 
that if the beadle elected by the tenants refuſes to do it, that be 
[ 182 I ſhall be amerced, and that the lord may diſtrain him, till he hath 
found ſurtties to perform his offices though the tenants are to an- 
{wer for him. 11 H. 6. 52. b.] 
Iffue was II. It is a good cuſtom, that the lord of the town ſhall have te 
_ noon his fold the ſheep of firangers, which come upon the land of his 
bot the te. tenants, and nit the tenants. 46 E. 3. 13. 


narnts /oculd 
have them fo the fold, and not the lord, prout, Sc, Br. Cuſtams, pl. 8. . 


But 11 


Fitzh.Brief, [ 12. It is a good cuſtom, that when a man hath agiſted his cat- 


S ene tie in my park, in the time of a great ſnow, for neceſſity to cut the 


S. P. does branches of the oaks for them. 46 E. 3. 12. b. admitted; but 

not appear. ſuch uſage is not ſufficient, unleſs it hath been time out of mind, 
&c. ] 

And the (13. It is not good cuſtom in a leet, that if the petit 12 make 

—_— a, 25 falſe preſentment, and it is found falſe by the grand ingue/t, 

that this is that the petit 12 fball be amerced ; for this is againſt common 

net cuſtom, Tight, and extortion. 9 H. 6. 44. b. Curia. ] 


but extor- ; 
tion; for the verdict of the one 12 is intended in the law to be as good as the verdict of the other 


12. Br. Cuſtoms, pl. 3. cites S. C. Fitz h. tit. Cuſtom, pl. 1. cites S. C. 


Br. cu- [i. But it is a good cuſtom, that if they conceal any thing that 
__ 3 ought to be preſented, that they ſhall be amerced, 9 H. 6. 44. b.] 
——Fitzh. Cuſtom, pl. 1. cites S. C. 


* Pre- | [15. It is a good cuſtom, that every man of the town that hath 
cription, 1 — 

ot. 38. des an bouſe next adjoining and abutting to the High-ftreet, may ſell all 
S.C. The merchandizes in his ſhop within the ſaid houſe, in the time of the 
an market which is held in the Higb-ſtreet. 11 H. 6. 19. b. 25.) 

unitaDLics 

Cafe the preſcription was held ill, Afterwards the defendant preſcribed the cuſtom of the vill to 
be, that every burgeſs ſciſed of any honſe adjoining to the High-ſtreet, may ſell in his own houſe, 


| and that he is a burgeſs, and was ſciſed of a houſe adjoining to the High-ſtreet, and fold, &c.— 


8 Rep. 127. a. citcs S. C. and held, that the defendant pleading himſelf to be a houſholder within 


the ſaid vill, aud preſcribed as ſuch, was not good, &c, 


4 Le. 239. [16. It is a good cuſtom, that a copyhalder in fee may cut down 


1 trees, and ſell them at his pleaſure, P. 6. Ja. B. between Glaſcock 


caſe, S. C. and Peche. } 


| & S. P. adjudged. 


*Cro. Car. [J. But otherwiſe it is of a copyholder for life. P. 6 Ja. B. 
». 7. Roc. Tr. 7 Car. B. R. between “ Rooke and Marla n r 
| a be 
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a ſpecial yerdict per totam Curiam, where the cutting of elms by a key v. Hug- 
copyholder for life, by fuch cuſtom was 2 a forfeiture, se 


judged, 
and cited t Powell and Peacock, adjudged. Hobert's Reports 16. JS 


ſaid by Warburton to have been lately adjudged. ] pl. 2. S. C. 

reſolved per 
tot. Cur. + Cro, J. 29. S. C. adjudged, —-S. C. cited Cro, C. 221. and the precedent 
ſhewa to the Court. Noy. 2. citcs S. C. S. C. cited 2 Biownl. 8. 


[18. [But] It is a good cuſtom, that a copybolder for life, who Brownl. 
by cuſtom may name his ſucceſſor, may cut timber trees, and con- Nis 
vert them at his pleaſure; tor he is quali a copyholder in fee. Maſon, 8. 


Tr. 10 Ja. between Rawles and Maſon, per Curiam.] a = 
judged.— 

2 Brownl. 85 to gr. S. C. argued by counſel, and ibid. 192. to 203. S. C. debated by the Court, 

aud judgmeut for the defcudaunt that ine cuſtom was guod. S. C. cited Cro. C. 281, in pl. 

7. by Croke J. ; | 


19. Where a cuſtom is, that every tenant of the manor, who [ 183 } 
diſtreins for damage feaſant in his manor jhall impound in the park | 
of the lard, or hall be amerced, this is no good cuſtom ; for the 
lord is not e e Br. Cuſtoms, pl. 31. cites 21 H. 7. 20. 
per Fiſher and Kingſmill. 

20. So where tenants make a law that each pariſbioner ſhall pay 
annually to the church ſuch a ſum, and if not that he ſhall forfeit to 
the lord 20d. this is no good cuſtom or reaſonable law; for the 
lord is IN by this non-payment, nor is he to take profit 
by it. Ibid. | 

ef 1. Contra if he was to Nw 20d. to the church wardens, 
&c. and per Pollard it is a good preſcription, or cuſtom, that the 
tenants of the manor near ſhail not fiſh, unleſs in the lord's boat; 
for the lord is at charges in reparation of the boat, and fo he is by 
reparation of the park or pound, which Kingſmil denied. Ibid. 

22. A cuſtom was to have ſo much per ton of every ſhip which 
came in to I. &c, It was objected, that a tun of ſome merchan- 
dizes was not worth ſo much as they claimed to have for the cuſ- 
tom, yet it was adjudged good. Arg. Sid, 18. cites Mich. 20 
Jac, Rot. 3009. — v. Manſell. 

23. A cuſtom to elect a canon to ſucceed in the next vacant place, 
there being no vacancy at the time, was held to be ridiculous, and 
a mandamus was denied. 2 Jo. 199. Paſch. 34 Car. 2. B. R. 
Dr. Owen v. Dr. Stainhow, 


(F) Vat Things may be done by Cuftom. 


[I. FT is a cuſtom, that when one goes to plough, that he may » Br. Tief- 
turn his plough upon the land next adjoining, be it ſowed or paſs,pl.351. 


4. 8. and 
21 E. 4. 28. 
a that it is a 
good juſtification in treſpaſs for ſubverting the ſoil, and ſeeding the graſs by a cuſtom, that he may 
turn his plow upon the land next adjoining, by which he fo did, and his horſcs in the turning ſub- 
verted a foot of land, and took a mouthful of graſs contra voluntstem ſuam, aud well. S P. 
Dav. 39. 3. Arg. in the caſe of Lauiſtry, and ibid, 32. b. cites 21 E. 4. 28. 

+ Br. Cuſtoms, pl. 31. cites S. C. and that the cuſtom was admitt:d good, but fays not ing of 

ö 1's 


" not®, 22 E. 4. 8. b. adjudged; but + 21 E. 4. 28. b. dubi- e 22 K. 


tatur, ] 
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its being good in eaſe the land be ſown; but that he may do it if the land be not ſown with 
grain. And per Cur. he ſhall ſay, that it has beca uſed ume out of mind, but ſhall not ſay, 
quod licebit, 


[2. It is a good cuſtom to dry nets upon the land of another 

man, in favour of fiſhing and navigation. Davies 1. Taniſtry 32, 

deg - 

® Br. Cuſ. : 3. It is no good cuſtom, that none ſhall put his cattle into his 

1 land before the lord, for it is not reaſonable, that if the lord will 

aud S Pb not put in his cattle, that the tenants ſhall loſe the profit of their 

Luiletion. ſoil; but if a day is limited it is otherways*. 21 E. 4. by. 2 l. 
+ Br. Cul. 4. 24. b. Davies 1. Taniſtry 32. b.] 


toms, pl. 12. 
Cites S. C. Fitz. Cuſtom, pl. 10. cites S. C. S. C. cited per Cur, 5 Rep. 84. a. b. 


Br. Cuſ- [4. It is a good cuſtom, that none ſhall put in any cattle in cer- 


3 Ez tain lands after the corn cut, and vines till Michaelmas following, 
3 23. that but that two men ſhall have their great cattle there, to take the fir/t 
the cuſtom ſeiſin of the paſture; and this cuſtom is good againſt the lord alſo. 


Is, that none > 

ſhall put in 4 E. 3. 23. b.] 
his beaſts after the corn cut and carried away, till Mich. and becauſe the plaintiff put his beaſts in, 
he took them, and ſaid, that he is lord of the foil; and the other faid, that the uſage extends as 
well to the lord as another perſon, and the other e contra, 48 E. . 23, has no fuch point. 


*[ 184] 
PR A— s. It is no good cuſtom, that the lord of the manor ſhall detain 
Fol. 567. à diſtreſs. taken upon the demeſnes, till a fine at his will paid for 
the damage. Lit. 46. Davies 1. Taniſtry 33.] 

[6. A cuſtom, that the lord may take for his berrot the beaſt of 
| a flranger, levant and conchant upon the land of the tenant, is not 
good. D. 3. El. 199. Davies 1, Taniftry 33. ] 
*S. P. for [/. A cuſtom, that the lord of the manor Hall have 3 (3/.] 
base . er a pound breach of every ſtranger, is not good“. 21 H. 7. 40. 
ful com- Da. 1. Taniſtry 33+. 11 H. 7. 13, 14. But is good againſt the 


mence= tenants of the manor. 11 Hf. 7. 13.) 
ment Br. | 
Cuſtoms, pl. 32. cites 21 H. 7. 49 —— bid. pl. 75, cites S. C. and Fitzh. tit. Preſcription, yl, 
67. Br. Preſcription, pl. 40. cites S. C. and ſame diverſity, —Fnzb, Preſcription, pl. 67. 
cites S. C. ä 

+ Br. Preſcription, pl. 106. cites S. C. and ſame divetſity. 


See tit. He- 
riot 6, (1 


[8. Where by a cuſtom the homage of the manor hath uſed time 
out of mind to mate by-laws for the better ordering the tenants 
of the manor, touching ther common, under a pain, it is a good 
cuſſom, that the lord of the manor hath uſed time out of mind, &c. 
to diſtrain the cattle of him that broke the by-laws, for the penalty 
in any place within the manor, though it be within the proper ſoil 
of the lord, or others, and not in the lands of the offender, for 
this is not iſſuing out of the land. D. 15 El. 322. 23. adjudged; 
but there 24 moved again in another caſe, }] 

9. It was faid, for law, that by no cuſtom can Bailiff or ſteward 
leaſe frank tenement ; per Cur. contra of copyhold, as it ſeems, if 
it be taken in Court according to the cuſtom of the manor, Br. 
Cuſtoms. pl. 33. cites 19. Aſſ. . 

10. The cem of York is, that a feme covert may take land et 

chaſed 


Cuſtoms, 184 
baſed by ber baron, of the gift of the baron, and that if the baron 
e 


ed: {continues and die,; and the feme does not claim within the year 
and day e ſhall be barred, Br. Cuſtoms, pl. 56. cites 12 f. 3. 
and Fitzh. Preſcription, 61. 

11. Of every cuſtom there are tibs efſential parts, viz. time and 
uſage ; that is, time out of mind, and continual and peaceable 
uſage without lawful interruption. Co. Litt. 110. bo 

12. That may be good by cuſtom without conſideration, which 
will not be good by preſcription without conſideration, as cuſtom 
to turn his plow upon the head-land, and ſo for fiſhermen to dry 
their ncts upon the land of another, and fo to dig the lands of others 
to make bulwarks in time of danger, &c. becauſe thoſe things are 
pro bono publico. 3 Lev. 307, 308. Trin. 3 W. & M. in C. B. 
in the caſe of Simpſon v. Bithwood, ; 


(G) What Hall be again/? the law of Reaſon, [18 31 


[i. Tf is a good cuſtom, that the corporation of Litchfield have ata. 845, 
had a market there time out of mind, &c. and that the pl, 1124. 


corporation ought to repair the way to it, and to appoint a bellman — q, 


\ that ought to ſtweep the marketplace, and in recompence there, the C. and the 
ſaid bellman time out of mind, &c. from thoſe that brought their cuſtom ad- 
grain to the ſaid market, and untied their ſacks, there to ſell it, had Judged 


X „ ood 
uſed to take a pint of grain, if it was but one buſhel or under, but. though the 
rf it was abave a buſhel, then a quart, to the * of the ſaid, corpa- cornwasnot 


ration; this is a good cuſtom, for the men that are charged by it — 


have a reaſonable ben fit thereby. P. 11 Ja. B. R. between Hill to be (olds 
i but without 
a » . . . * 
nd Hawkes, & Tr. 12 Ja. B. R. adjudged, ] 7 
cuſtom toll is not due of common right of corn brought in only and not ſold . Bulſt. 201. 


&c, Hill v. Hanks, S. C. and the cultom adjudged good, Roll. Rep. 1. S. C. adjornatur; 
Ib:d. 44. pl. 12. S. C. adjudged the cuſtom good, . 


[2. It is a good cuſtom, that the corporation of Graveſend have * —_— 
uſed time aut of memory to maintain a barge for paſſengers between "2 — 


Graveſend and London, and that na foreigner ought ta carry any jac. C. B. 
perſon from Graveſend to London, without licence of the company of Graveſend's 


watermen of Graveſend. M. 5 Ja. B. R. between Pincocke and — 
Sanders, adjudged upon evidence at the bar.] counſel,and 
| debated by 

the Court. S. C. cited Arg. Raym. 327» 


3. It is a good cuſtom, that where the Biſhop of Sarum was wy 1998 
ſeiſed in fee, in the right of his biſhoprick, of certain mills within Trin 8 
the city of Sarum, that all the inhabitants reſident within the city Jac. S. &. 
in any ancient meſſuage held of the ſaid biſbob, have uſed a tempore, 9 GC. 
& , K 416235 . Bei 4 cited Ny, 

c. all their grain by ſuch inhabitants in their ſaid houſes ſpent, at 451. in caſes 
the ſaid mills, and not elſewhere, without licence, c. to grind, and of Kemp v. 
pay for the ſaid grinding; and in conſideration thereof, the biſhops, Gord, — 

wes. ? Hard, 67. 
a tempore, &c. have uſed to keep ſervants, &c. to grind, and loaders 68. Tru, 
to carry, &c, for here are mutual conſiderations; and mutual 16386, in ths 

Vor. VII, P ; actions Exchequer, 


18 5 Cuſtoms. 


Vaughan v. actions lie; for one is to grind there, and the other to maintain his 


Manſcl. S. 75 * "4; , 
p ang is Mills, and all proviſion for grinding. Hobert's Reports 256, be- 


S. C. but tween Harbin and Green, per Curiam; though this extends as 


the yan Ba- well to grain bought, as to grain that grows upon their tene- 
ron, an | 

oat oe ments. ] | 

held, that ſuch cultoms muſt have a reaſonable intendment, viz. that all ſuch corn as is ground, 
mult be ground there. 2 Sund. 127. Paſch. 22 Car, 2. B. R. Per Twiſden in caſe of Cory- 
ton and Litheby, that according to ſuch allegation, the defendant cannot ſpend any corn in his 
houſe, unleſs it be firſt ground, and ſo he cannot feed any chicken, or give any corn to his horſes, 
or make ſurmete, (as he ſaid) with it, unleſs u be ground; and therefore it was unreaſonable; and 
Jed ment accordingly. Vent. +67. Mich. 23 Car. 2 B. R. the S. C. adjudged. 2 Lev. 27. 
Litnedy v. Corvton S. C. and Twiſcen J. faid, that the declaration ſhould have been, that they 
ought to grind ell the corn which is ground and ſpent within their houſes, and not all corn ſpent 
there; for corn may be ſpent without being ground at all, as for horſcs, ſwine, poultry, &c, and 
judgment accordingly. Lev. 15. citcs S. P. held accordingly, Mich. 1654. Alant v. Janon- 


[ 186 ] [A. But ſuch cuſtom is nat good, if it extends to grain ſold in 
= his houſe, to reſtrain ſuch inhabitant from ſelling grain in his 
* Fol. 362. houſe*, without grinding thereof. Hobert'se Reports, 259. be- 
2 tween Harbin and Green, adjudged.) 

On, . - a 
Pl. 233. Trin. 14 Jac. S. C. adjudged, and Hobart Ch. J. held, that if he had aſſigned the breach 


only in corn ſpent, vet it would not have ſerotd, becauſe the cuſtoch itſelf being intire, 15 totally 
void though ſome part of it alone might be god in law, — Mo. 837. pl. 1247. S. C. adjudged, 


5. An uſage by ten years is good cuſtom by the eccleſiaſtical 
lw. Per Doderidge J. Roll. Rep. 419. 14 Jac. B. R. in caſe 
of Goſlin v. Harden, 

6. Cuſtom to charge anzther's inheritance for a thing done in 
preſervation of it, is good. Sid. 161. pl. 16. Mich. 15 Car. 2. 
B. R. Smith v. Barret. | 

7. Cuſtom for theſe that gevern the common to incloſe te their 
1 uſe, Sid. 162. Mich. 15 Car. 2. B. R. in caſe of Smith 
v. Barret; per Windham J. who ſaid it was the cuſtom in Kingſ- 
more in Somerſet. 

8. The mayor and commonalty of London declared on a cuſ— 
tom, that they and their predeceſſars have had of every maſler of a 
ſhip 8d. per tin, for every ton of cheeſe brought from any place in 
England to the fort of London, from the eaft of London-bridge, 
in the name of weighage, and that the defendant being maſter of a 
ſhip, brought thither ſo many ton, &c. Adjudged; that the liberty 
of bringing goods into a port for ſafety, imports a conſideration in 
itſelf; and ſo a judgment in B. R. was affirmed in Cam. Scacc. 
3 _ 37. Mich. 33 Car. 2. London (mayor and commonalty) 
v. Hunt. | 


(H) What ſhall be good Cuſtoms, 


A copy- (1. $3 is a good cuſtom, that a copybolder for life may nomi- 
WE: SF nate him that is to ſucceed him, Trin. 10 Ja. between 


cuſtom ma a 

name h Rawles and Maſon, per Curiam, ] 

lucceſſor, 

aud 1! the lord teſuſe io admit him, the homage may ſc a reaſonable fins, and ſo he ſhall be = 
mitted. 


Cuſtoms. 186 


2 Brownl, 8g. S. C. argued, And ibid. 


waitted, Brownl. 137. Rolls v. Maſon, S. C. 
192. &c. S. C. & S. P. agiced wo be good. 


* Jurata preſentat, quod eſt quædam conſuetudo in hundredo 
de Mid' in Kancia, guod i quis in adulterio prolem genuerit, & ipſe 
inde non paſſit je acquietare per legem ſuam, aut recognovit factum, 
ita quad conwiftus fit, quad ipſe "ity mma omnia bona & catalla 
ſua domino regi; & per hanc conſuetudinem ballivus regnæ ſeiſivit 
omnia bona cujuſdam adulteri, pro quorum captione nunc pre- 
ſentatur, & fatetur quod talis habetur conſuetudo in placitando hic. 
Mich. 21 E. 3. B. R. Rot. 10.] 

3. It is a good cuſtom, that an eſtate of freehold and inheri- 
tance hath uſed to paſs by ſurrender, without the aſſent of the lord 
in bis court, by delivery over by the bailiff to the feoffee, ac- 
cording to the form of the charter, to be inrolled in court, or ſuch 
like. Co. Lit. 59. b. a » 

[4. If the lord of a copyhald by cuſtom claims to have a fine 
of the copyholder, upon cvery alteration of the lord, be it by alie- 
nation, or etherws, this is a void cuſtom as to the alteration, or 
change of the lord, by the act of the lord himſelf, for by ſuch 
means the copyholdexs might be oppreſſed by the multitude of fines ( 187 ] 
by the act of the lord. Co. Lit. 59. b.] 

[5. But it is a good cuſtom, that the copyholder hath uſed to S. c. cited 
pay a fine upon the alteration of the lord, by the att of God, as by As. Het. 
death of the Lord. Co. Lit. 59. b. where is cited a caſe to be- 
reſolved upon a reference out of Chancery. Trin. 39. El. Arm- 
ſtrong's caſe. ] 

[G. [Se] It is a good cuſtom, that a copyholder hath uſed to s. c. cited 
pay a fine upon every alteration of the tenant, be the alteration by Het. 127. 
the att of God, or the at? of the party. Co. Lit. 59. b.] Arg. 

[7. It is a good cuſtom, that a man * that hath a ferry over @ * It ſeems 


ri &c, the word 
iver, &c, ] — 


ſhould be omitted. 


[8. A man may preſcribe or allege a cuſtom, to have ſolam veſ- ow 
turam terre from ſuch a day to ſuch a day, and by this the owner 15 0 (L) ple 


of the ſail ſhall be excluded from feeding there. Co. Lit. 122.] 6, . and 


the notes there. 


. ; ram of ſuch See Tit. 
[9. So a man may preſcribe to have ſeparalcm paſtu _ 


land, and exclude the owner from feeding there. Co. Lit. 122.] n (40 pl. 
| | 6, 7. and the notes there. 


10. In the Iſe of Man is a cuſtom, that if one feals a horſe he 2 


ſhall not be hanged, but ſhall be fined and go quit, becauſe the c, . C. 
owner may have his horſe again, for he cannot be eaten; but if —; Ink. 


one ſteals a hen or a capon, &c. he ſhall be hanged ; for it ſhall be 283. cp. 
69. Cites 12 


intended that it was taken to be eat, and fo the owner could never 1, 8. , , 
have it again. This is a good cuſtom. Mich. 35 H. 6. 37. b. that if a 


28. a. per Needham, man &cals 
a horle or 
an ox, it is no felony; for the offender cannot hide them, [it is ſaĩd in the margin, that they have 


ng wen} but af he Reals a capony or a * lna!l be vanged, &c. There 
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187 Cuikoms. 


There are ſeveral cuſtoms that are good rat lone /oci which are not allowed throughout England: 
as the caſe of feme ſole merchant in London; and the cuſtom of the Ifl: of Man to harg for ſteal- 
ing a capon, but not an ox. Sid. 267. pl. 18. Arg. cites 12 H. 8. 5. 


11. A cuſtom that a leſſee for years ſhall hold for * a year 
beyond his term is not good; agreed by all the juſtices. So a cuſ- 
tom that a leſſee for life may leave pur auter vie 1s not good ; per 
Hales & Mountague. Mo. 8. pl. 27. Hill. 3 E. 6. Anon. 

12. Cuſtom to have an herzt of the purchaſor of lands within 
the manor, if the copyholder, the vendor, has no live beaſt, was 
adjudged a void cuſtom. Bendl. 302. pl. 295. Trin. 13 Eliz. 
Lyne v. Bennet. 

13. A cuſtom was found by verdict, that copyholders may let 
for a year ad paſturandum, not ad colendum. Le. 16. pl. 19. 
Paſch. 26 Eliz. B. R. in the caſe of Cham v. Dover. 

14. Where common-law and cuſtom meet, and fo that of neceſ- 
ſity one muſt have the preference and ſtand, the common-law ſhall 
be preferred, and take place before the cuſtom; as rent charge 
granted out of land at common-law and borough-Engliſh, &c. this 
rent deſcends according to the common-Jaw. And. 191. pl. 226. 
Mich. 27 & 28 Eliz. in cafe of Smith v. Lang. | 

15. Cuſtom cannot be good again/? a flatute. Cro. E. 85. pl. 
4. Hill. 30 Eliz. B. R. Griſlin v. Wood. 

16. In Kent there is a cuſtom, that if the frec-tenants of a caſ- 
tle do not pay their rent they ſhall liſe the lands holden of it; and 

[ 188 | the cuftom of Lidford-caftle in Com. Devon, is, that a freeholder 4 
inheritance may not paſs his freehold, unleſs by ſurrender into the 

; hands of his lord. Sic dictum fuit. 5 Rep. 84. b. Trin. 41 Eliz. 

17. Every cuſtom ought to have four inſeparable qualities. 
Firſt, it ought to have a reaſonable commencement, (for quod ab 
initio non valuit tractu temporis non convaleſcet, & conſuetwlo 
ex certa cauſa rationabli uſitata privat communem legem. Se- 
condly, it ought to be certain and not ambiguous ; for incerta pro 
nullis habentur. Thirdly, it ought to have continuance, time out 
of mind without interruption; for conſuetudo ſemel reprobata non 
poteſt amplius induci. Fourthly, it ought not to exalt itſelf upon 
the prerogative of the King; for nullum tempus occurrit regi.) 
Dav. 32. a. to 34. a. Hill. 5 Jac. B. R. The caſe of Taniſtry. 

Allcuftoms 18. Cuſtoms ought to be reaſonable, and if they are generally 

—_— inconvenient they cannot be reaſonable, and if they are generally 

ſenable in- convenient, though not miſchievous, yet they are not good. 

tend ment, Arg. and agreed per counſel of both ſides. 2 Brownl. 87. Faſch- 
asifacul- © Jac. C. B. in cafe of Rowles v. Maſon. 


tom be for 

an infant to make a feofiment, infant tenant in tail cannqt do it; per Eyre J. Show. 8. cites Roll, 
557. Yelv. 1. and Cro. E. 879. Remainder-man not bound by the cultum, becauic it mu be 
taken ſtrift!y. Ibid. and ciics 8 Rep. Letchfore's cafe. 


19. A cuſtom was alledged in the town of J. to elec? e. year 
two burgeſſes, who uſed to make a ſeaſi, ſuch a day, and the de- 
fendant being elected burgeſs refuſed to make that feaſt, for which 
he vas fucd 204, and imprifencd till he paid it, It was holden by 

12 


the Court to be a good cuſtom, and well returned, and the pri- 
ſoner remanded, Cro. J. 555. pl. 17. Mich. 17 Jac. B. R. 
Wallis's caſe. 

20. Cuſtom, that if a copyholder leaſes for a year, without licence, Litt. Rep. 
and dies within the year, it ſhall be void againſt the heir, is a good 28d >: © 
cuſtom. Het, 126. Mich. 4 Car. C. B. Turner v. Hodges. "ow 


Hutt, 
108. 8. . 
adjudged; but a cuſtom, that if the copyholder had ſurrendered to the lord that the leaſe ſhould 
be void, had been a bad cuſtom, becaule he might ſubvert and deltroy, by his owu att, the ſame 
Ejtate which he himſelf had made. 


21. A cuſtom in the dutchy of Cornwall, that in the fame lands, 
an eſtate in fee ſhould deſcend to the younger ſon, according to 
the nature of borough-Engliſh ; but an eſtate in tail to the heir at 
common-law, and held good per tot. Cur. (abſente Crooke.) Mar, 
54, 55+ pl. 82. Mich. 15 Car. Anon. 

22. Tis a good cuſtom to diſtrein the under-tenant, for amercia- 
ment laid on the tqnant for not repairing his copyhold. Mar. 161. 
pl. 231. Hill. 17 Car. "Thorne v. Tyler. 

23. Cuſtom, that if a man comes upon my land that I may beat 
him, or if he puts my goods into his houſe, that I ſhall burn his 
_ are not lawful cuſtoms. Br. Cuſtoms, pl. 5. cites 35 H. 

25. 

24. That cannot be called a cuſtom, which is grounded upon Neiſ. Chan, 
fraud, Chance, Caſes 30. Mich. 15 Car. 2. Borr v. Vandall. — 

25. Cuſtom of the manor of Taunton, that the 2w:fe of copy- — 3 " 
holder ſhall have the inheritance of the baron, and if ſhe marry a 
ſccond huſband and die, ſecond baron ſhall have all the inheritance; 
Cited by Windham J. Sid. 267. pl. 18. Trin. 17 Car. 2. B. R. 
in Newton's caſe. 

26. Every cuſtam ſuppoſes a law, and if it be not irrational, and The caſe 
entertains no contradictions, it is good; per Vaughan Ch. J. Freem. No Is 
Rep. 64. pl. 76. Mich. 1672, in caſe of Collſherd v. Jackſon, falle wm 


| ſoament, 
the defendant juſlified by a cuſtom in the city of Carliſle, that if a werfon be ſued in an action of 
covenant, ® _ any other perſon be bail, that if the principal do not pay the damages that are re- 
covered againſt him. &c. that the bailiffs have uſed to take the bodies of ſuch bail, &c. And ſhews, 
that an action of covenzn: was brought againſt J. S. and that a recovery of gol. in damages was 
had againft him, and that the plaintiff was bail, and thereupon a capias was fued out againſt the 
principal, and returned non ett inventus; and thereupon a capias was ſued out againſt the bail, by 
virtue whereof he arreſted him. Vaughan faid, if an act of parliament were made, that if the 
principal do not pay the money the bail ſhould be taken without any capies ſued forth agauilt the 
principal, nv man would doubt but it were good. Freem. Rep. 63, 64. pl. 76. Mich. 1672. 
Colthed v. Jackſon. ; 
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27. All cuſtoms are to be taten ftrily, when they go to he 8. F. youu 
deſtruftion of an eſtate. 3 Mod. 224. Trin. 4 Jac. 2. B. * by Soles 2 


yre J. in caſe of King v. Dilliſton. — 
Le. 1. in 
caſc of Bornford v. Packington.—8. P. Arg. Cart. 88. in caſe of Smith v. Payntou, cics the 
lame caſes, and S. P. | | 


28, Holt Ch. J. cited a caſe of Malden in Eſex. The corpo- 
ration there preſcribe in a que eftate, that they, and all thoſe, &c. 


time whereof, &c. have uſed to repair the port, in conſideration 
16. | 


whereof, 
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whereof, they have uſed time whereof, &c. to receive for all lands, 
fold within the precintt of the bereugh, a certain rate of 10 in the 
pound, out of the purchaſe money; and it was adjudged a good 
cuſtom; and this is what they call (/and-chead; ) for the land- 
holder reaps a benefit by the trade coming to the town, by reaſon 
of the port. Ld. Raym. Rep. 386. Mich. 10 W. 3. Vinken- 
ſterne v. Ebden, 
Yet if no 29. The reaſons by which a cuſtem is ſupported, are generally 
— ye theſe. Firſt, becauſe the party that is bound by it, has benefit by 
the begin- it. Secondly, that the party that claims the advantage of 1r, is 
ingofa at charge by reaſon of it. Thirdly, that it may have a reaſonable 
— AY commencement, or ſuppreſs fraud, and the two firſt of theſe reaſons 
tur that the hold in the caſe of toll travers and toll-thorough. Arg. 6. 


_ * Mod. 124. Fill. 2 Ann. B. R. in caſe of Cuddon v. Eaſt wick. 
that cauſe | 

is unrez{onable, and was againſt reaſon in the beginning, for there are ſome things for which ne 
reaſen can be given, as borough Engliſh and gavelkind ; per Coke Ch. J. 2 Bulſt. 196, Hill, 
11 Jac, B. R. in caſe of Hix v. Gardiner, C- 


30. A cuſtom which may be general, and extend to all the ſub- 
jects in England, and is nit warranted bygbut contrary to the 
common law, is void, Gibh. 51. Paſch. 2 Geo. 2. B. R. Sher- 
born v. Boſtock. 


(I) Againft the Law of the Land. 


[I. VERY cuſtom again/? the maxims ef the commin law is 
not void. Davies 1. Taniſtry 30. } 
Br. Cuf- 2. For it is a good cuſtom, that a fe: ffment of tenant in tail 


1 $I with warranty, fhall nat be a diſcontinuance. 30 Aſſ. pl. 47.] 
Firzh, pie. IZ. It is a good cuſtom, that a woman fhail not have dower, 
ſcription, Where ſhe recerved, during the coverture, part of the money for the 
pl. 30. cies [ale of the land. 20 E. 3. Brock Cuſtoms, 53.] 
0 4. It is a good cuſtom, that if a man marries a u ide, ſhe 
1 190 ] Ball not have dower. Kitchin 149. Da. 1. 30. b.] 

* [5. But a cuſtom, that the wife if tenant in fee ſhall nat be 
endowed, is not good. Da. 1. Gavelkind 49. b. 

5. A cuſtom, that the wives of Iriſh lords, or captains, ought 
to have the ſole property in certain parts of the goods during the 
cer ture, with pawer to diſpoſe of them without the aſſent of th; 
huſband, is not good, becauſe it is againſt the common law. 
Da. 1. Gavelkind. ] 

Br. Cui. [7. It is a good cuſtom, that if a man be ſeiſed of land for 
toms.pl-21. 40 weeks, though without title, he ſhall not be ouſted by entry 
eresS. C— without action. 21 E. 3. 46. b. adjudged.] 


Ibid, pl. -4. 
eites S. C,— Jenk. 21. pl. 40. cites S, C. and ſays, that this is a good cuſtom, 


Fol. 563. 


* Br. Cu- [S. A cuſtom, that the tenants e an honour ſhall pay for every 
— IA alienation a fine to the lord, is not good, becauſe it is againſt 
en the law, that any ſhould make fine for an alienation but the 
it 15 a, King's tenants, * 14 H. 4. 3. But quære hereof, for if it were 


mitted, that ag ainſt 


Cuſtoms, | 190 


sgainſt reaſon, the law would not allow it the King. Contra | — 2 
O nave 


14 H. 4. 1. 8 a fine for 
alienation is 

a good cuſtom, but that he ought to allege ſeiſin, &c. and ought to ſhew what fine certain he ſhall 
have, per optimam opinionzm, and that ſuch cultom ought to be ſhewn to be allowed in eyre, 
per Cur. becauſe 1 is againſt common right, —Frz, Cuſtoms, pl. 12. citcs S. C. 

r. Cuſtoins, pl. 19. Hank J. ſaid. that in feverai places there is a cuſtom, that frank-tenant 
who > ſdſed in foe, when he will alien ſhail come into court and ſurrender the land, and the 
alicace thall make fine, and if he does not, che lord may ſeiſe for the alienation, 


[9. A cuſtom again/? common right, is not good. 7 H. 6. 32.] 
[10. A cuſtom is not good, that trenches in prejudice of the 


whole realm, 7 H. 6. 32. 


II. 2) As to Preceedings in Inferior Courts. In what 
Caſes not good. 


It. It is not I good cem of à court to award a capias in * See Tit. 
an action of debt, or other ſuch writ, before any ſummons awarded, Proceſs (D) 
for this is againſt the courſe of the common law, and all courts. In the 
Paſch. 3 Jac. B. R. Setween Banks and Pembleton, in a writ of notes there. 
error. Paſch. 5 Jac. B. R. between + Ballard and Cooke, 2 
the which intratur Trin. 4 Jac. Rot. 681. Hill. 4 Jac. B. R. 2 
between 4 Moyle and Catchmed, adjudged, which intratur, Trin. (G. e. )pl. 4. 
4 Jac. Rot. 1609. | 1 — 1 
Error (L. b) pl. 6. and (G. c) pl. 4. S. C. 


12. It is a good cuſtom in London, that the mayor, recorder, — 
5. Ki- 


er any alderman, beixg a juſtice of peace, may take depoſitions of mark ws 

any perſon produged before them, in perpetuam rei memnriam ex Cooper, 

parte alicujus perſene, and that ſuch depoſitions ſhall be recorded ä 
there in perpetuam rei memoriam, and that theſe depoſitions ſo not alleged, 
taken, for any perſons there given in evidence, ſhall be goed evi- thaLondon 
dexce to a jury, to induce the conſciences of any, and to enforce * 
the truth, This is a good cuſtom, though theſe depoſitions de latadon 


may be taken in perpetuam ret memoriam, without any ſuit de- was not 


pending contra. Hill. 32 El. B. R. between Kinnerſby and e 
Cooper 4 traverſable, 
the action 


being grounded upon i, and therefore adjudged for the defendant.— —2 Le. 98. pl. 120. 
Rymerſly v. Cooper. S. C. and adjudged againſt the plaintilt for the {ard default in the declaration. 


[13. It is not a good cuſtom in London, that if a man becomes | 191 }] 
bail for another in an action there, and the plaintiff recovers againſt Co. E. 185. 
the principal, and ſues out a capias againſt him, and the ſheriff re- pl. 3. S. &. 
turns non et inventus, that preſently upon this return, without any = ca_ 
ſeire facias againſt the bail, the bail may be taken in execution upon If 
his recognizance ; for this is againſt the law and reaſon, inaſmuch able—— 
as if he had ſued his ſcire facias againſt the bail, they might have _ 25 
pleaded the releaſe of the plaintiff, or death of the principal, &c. dea 


Trin. 32 El. B. R. between Devered and Ratcliffe, adjudged.] ng 
P 1 7 .— 


pl. 1.2. S. C. 
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ly.—Cro. C. 561. pl. 5. Mich. 15 Car. B. R. Anon. S. P. as to the city of Weſtminſter. 
5 Nod. 95. S. P. per Car. obiter; but ſaid, that this cuſtom cannot be ſupported by reaſon, and 
though the cuſloms in London are confirmed by act of pariamenr, yet ſuch cuſtoms which are 
centradifiory to reaſan. and to the principles of the common la to, ſhall not be allowed iu B. R. 
& Mod, 9g. Irin. 7 W. 3.——Jeuk. 83. pi. 62. S. P. 
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[14. So it is not a good cuſtom in an inferior court upon a 
Judgment in the ſame precept, in nature of a capias ad ſatisfacien® 
to give a warrant to the bailiff to take the principal in execution, 
if he may be found, and in his default to take the bail ; for this is 
againſt the law to take the bail before a capias returned againſt 
the principal, and ſcire facias againſt the bail, Hill. 10 Car. 
B. R. between Seaborne and Savaker, per Curiam, upon demurrer, 
Intratur, Trin. 10 Car, Rot. 572.] 
e See Tit. [15. It is not a good cſtom in an inferior court (which is not 
3 R. e) coithin the flatute of 32 [35.] H. 8. to grant a tales de circum- 
Be notes ſtautibus, becauſe this was againſt the law. Paſch. 16 Jac. B. R. 
there. between * Goodyeare and Elvin, dubitatur. Mich. 11 Car. B. R. 
A" between Cowpland and Burnet, adjudged 4 $1 a writ of error, 
7 Fol. 564 upon a judgment given in the liberty of the dean and chapter of 
York, and the judgment reverſed accordingly. Intratur, Hill, 
10 Car. Rot. 1195. ] | 6 
[16. It is a good cuſtom in an inferior court, that when any 
man comes to the grand diſtreſs in any plea, and it is returned that 
he is diſtrained by his gods, & quod nihil habet ulterius per quod 
diſtringi geteſt, that his grads ſhall be delivered to the plaintiff 
finding ſecurity, that if the 2 paſſes for the defendant, that he 
ſhall have again his goods, and that, it it paſs for the plaintiff, that 
he ſhall have them, Mich. 13 E. 3. B. R. Rot. 160. in Maid- 
ſtone in Kent, in the court of the archbiihop. ] 5 
Ero.C.2590. (17. A cuſtom in an inferior court, to try iſſues by ſix jurors, 
pi. 3- Tie- is not good, though many courts have uſed it, and many judg- 
— ments depend thereupon. Trin. 8 Car. B. R. between Tredin- 
man S. C. wicke and Peryman, adjudged in a writ of error upon a judgment 
»<udged, in Bodmyn in Cornwall, and the judgment reverſed accurdipgly ; 
. though it then appeared to the Court, by many certificates, that 
void; and more than twenty courts in Cornwall. have the fame cuſtoms, 


Jones . ö 571 ö ö ; 1 . 
M 5 and inffuite trials there accorangly. | 
though in ſome parts of Wales there are ſuch trials by fix only, that is by reaſon of the ſtatute of 
34 H. 8. which appoints, that fuch trials may be by tix only, where the cuſtom hath been ſo.— 
Cuſtom to rry &y fx jurors, unleſs it be in Wales, where it 15 confi med by att of parliament, or to 
take execution of body and goods, is a void cultom, Sid. 233. pl. 56. Mich, 16 Car. 2. B. R. 
Hike V. Huokia. . a 


[18. It is a good cuſtom in the county-palatine of Cheſter, that 
if judgment be there given in a baſe court, and thereupon à writ if 
uſtice there, and he reverſes the 


| errer is braught before the chief N 
\ firſt judgment, to give cofts ta him at whoſe ſuit it is reverſed. 
Tin! 9 Car. B. R. between Foden and Hlaadocl, intratur. 
[ 192] Paſch. 8 Car. Rot. 397. admitted in a writ of error, where it 
was certified as a cuſtom, and agreed per Curiam, to be a good 


cuſtom, } 


[19- It 
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779. It is a good cuſtom in an inferior court, that in an action Ecror of a 
of debt, if the defendant does not deny the debt, but petit quad ingui- jug 


in N. wn 


ratur de vero debito ſecundum conſuetudinem, that a jury may be debt upon 
returned, that ſhall try it, and i they find it to be à true debt, obligation, 
that the plaintiff ſhall have judgment thereupon, Mich. 11 Car. —"— 
N 4 Þ . . . ant 
B. R. between Smith and Watſon, adjudged in a writ of error confeſſed it 
upon ſuch judgment in Norwich, and the firſt judgment affirmed i be his 
according] — 10 Car. Rot. 676.] ccd. hut 
81%. : : Da according 
| to the cut- 


tom there prayed quod inquiratur de debito; a precept was awarded to make an inqueſt, which 
was returned, and ſound to be a ſum certain, for which the plaintiff had judgment ; this was 
aſſigned for error, but becauſe it was done according to cuſtom, it was not reverſable, and the 
judgment was afhrmed, Cro. E. 894. pl. 12. Trin, 44 Eliz. B. R. Grice v. Chambers. 
An action of debt was brought upon @ bond in an inferior court ; the defendant cognovit actionem 
& petit quod inquiratur per patriam de debito. This pleading came in queſtion in B. R. upon a 
writ of error; but was maintained by che cuſtom of the place, where, &c. Hales faid, that it was 
2 good cuſtom; for perhaps the defendant has paid all the debt but 10l. and this courſe prevents 
a ſuit in Chancery, And it were well if it were eſtabliſhed by act of parliament, at the commun 


— — 


law. Mod. 96. pl. 1. Mich. 2g Car. 2. B. R. Anon. 


1 

20. If there be a cuſtom in an inferior court, that if a man 
brings an action againſt another there, and the defendant appears, 
and plcads ta iſſue, and at the day of trial, the defendant being 
ſolemnly called, dies not appear, nor find pledges, qui cum manu- 
capere voluerint, #9 have his body from court to court, at every 
court thereafter to be held, till the plea be determined, as he ought 
by the cuſtom, but in contempt of the court, receſſit & defaltam 
facit, and judgment is thereupon given; yet this is not a good 
cuſtom, but utterly unreaſonable ; but they ought, according 
to law, to take the inqueſt by default; for if he had appeared, 
and ſtaid in priſon without finding pledges, yet they ought not to 
have given judgment againſt him, if he would have pleaded to 
iſſue, Trin. 11 Car. B. R. between Burges and Sparke, per 
Curiam adjudged, and ſuch judgment given in Plymouth reverſed 
accordingly, Intratur Hill. 12 Car. Rot. 576.] 

[21. It is a good cuſtom in Briſtal, in the court of Te there, 
held before the ſheriffs and bailiffs of the city, to maintain an action 
upon the caſe, upon a conceſſit ſolvere, ſcilicet, that the defendant 
conceſſit ſolvere to the plaintiff Gol. pro diverſis denariorum ſumms 
eidem quærenti per defendentem prius debitis ſoluend'; though this 
is not good at common law, and though a man cannot before- 
hand know upon what contract this is brought till it comes to 
trial, Mich. 15 Car. B. R. between 1 Orchard and ſenkens, 
per Curiam, in a writ of error out of Briſtol, where this was 
aſſigned for error, that it was againſt the law, as to this matter, 
but reverſed for another cauſe, and the judgment affirmed * 
accordingly. Intratur, Mich. 14 Car. Rot. 194, and fo ad- 
| Judged in a writ of error upon a judgment in Briſtol. Hill. 
11 Car. B. R. Rot. 1238, 1239, in two actions between Lawford 
and Cooke, and the judgments affirmed accordingly. ] 
will not if brought by an executor. 


S. P.— 
Atkins, in which it was held in an aftion bronght in London, that the cuſtom need 


+Sty 228. 
Trin. 16%. 
Oreſwick 
v. Armery. 
S. P. aud 
ſeems to be 
S. C. and 
judgment 
athrmed; 
for the 
Court ſaid, 
that debt 


— — 
* Fol. 56s. 


will he by 
a cultom on 
a conceſſit 
ſolvere; 


though it 


Sty. 198. Hill. 1649. B. R. Paſchall v. Sparing. 
S. C. cited 2 Ld. Raym. Rep. 1432. Mich. 13 Geo. B. R. in caſe of Story v. 


not to be ſet 


forth at large in an aſſumpſit ſolvere, any more than in a conceſſit ſolvete, in whichcaſe it has been 
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adjudged, the cuſtom need not be et forth at large, but that, declaring ſecundum conſuetudinem, 
&c. was ſufhcient ; and cited 4 Le. 165. Mich, 29 Eli, B. R. HovuTieR's cat. And Forts 
teſcue J. ſaid, it had been not long ſince adjudged in this count, in caſe of STIEVESS v. BatTLAND, 
that there is no neceſſity to {et out the cultom at large iv a conceſſit ſolvere, &c. but that laying it 
fee undum conſuctudinem, &c. is fuſhcicut. 


* 22. Treſpaſs by J. againſt B. becauſe the plaintiff is lord of 
the hundred and tught to diſtrein for the King's duties throughout 
the hundred, that he diſtreined ſuch a day for the King's duties, 
and the defendant made reſconſc, the defendant preſcribed in cuſtom 
in his mauer, where, &c. that when any diſireſ is taken there for 
debt of the King, or other cauſe, that he /hall take it and put it into 
his park for three days, and if the offender, in this time, tenders 
amends, that he ball re-have his goods, and ſaid, that the plaintiff's 
bailiff diſtreined for debt to the Ning, and his bailiff took it and 
put it into the par for three days, and demanded judgment ſi 
actio, and becauſe it is only a bondage to the defendant to keep 
the diſtreſs, and no profit, and that ſuch cuſtom cannot bind the 
King without ſpecial grant of it, thercfore byeaward the plaintiff 
recovered his damages, and the cuſtom condemned. br. Cuſtoms, 
pl. 20. cites 21 E. 3. 4. 

23. A cuſtom was alleged in the ton of C. that if the tenant 
ceaſe by two years, the lard ſhould enter into the freehold of the 
tenant, and hold the ſame until he were jatrsfied of the arrearages, 
and it was adjudged a cuſtom againſt the law of the land, to enter 
into a man's frechold in that cafe without action or anſwer. 
2 Inſt. 46, 47. cites 43 E. 3. 32. 

24. Præcipe quod reddat, where the cuſtom is, that the heir 
ſhall have his land at the age of fifteen years, or may alien when he 
can meaſure a yard of cloth, yet in præcipe quod rediat, ſuch heir 
ſhall have his age, and fo it ſeems, that cflom ſhall be taken ftridtly, 
and not extend to be ouſted of his age in taoſe points. Br. 
Cuſtoms, pl. 14. cites 11 H. 4. 29, 30. 

Eodb. 143. 25. A cuſtom of a manor was found, that a feme covert might 
pl. 178. 23 deviſe her copyhold lands to her baron, or to a ſtranger, by aſſent 


2 of her baron; the Court thought the cuſtom not unreaſonable. 
Shetheid, Mo. 123. pl. 268. Paſch. 25 Eliz. Anon. 


S. P. of 2 

gift to the huſband: but the Court held the cuſlom unteaſonable, and it ſhall be intended, that ſhe 
being ſub poteſtate viri, did it by coercion, Fleetwood urged, that the cuſtom might be good, 
becauſe the wife was to be examined by the fieward of the court, as the manner is upon a fine, to 
be examined by a judge; but io this the Court ſaid nothing. ———g Le. Br. pl. 122. Paſch. 
20 Er. C. B. Skipwith's caſe. S. C. adjornatur.———2 And. 152, per Cur, cites 3 E. 3. 
It, North, where it was agreed, that fuch cuſtom was not allowable by law. 


An action 26. In a writ of error by W. v. B. upon a judgment given in 
of db! 35 the court of the city of Briſtol ; the caſe was, that B. was plaintiff 


Brought a . . . . 
cn. in the ſaid court, againſt W. in an action of covenant, and de- 


ctſelvere, clared of a covenant made by word by the teſtator of MW. with B. 
according 2 and declared alſo, that within the ſaid city there is a cu/fom, that 
ebant, and conventio ore tenus facta, ſhall bind the covenantor, as ſtrongly as 
the er ftem of if it were made by writing ; and it was holden by the Court, that 
— 4a that cuſtom doth not warrant this action, for the covenant binds by 
tion ws the cuſtom the cavenantor, but does nat extend to his executors, and 
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2 cuſtom ſhall be taken ſtrictly, and therefore the judgment was cauſe the 
reverſed. 2 Le. pl. 3. Hill. Eliz. B. R. Wade v. Bemboe. — 
tion in tbe 


declaration of the cuſtom; but becauſe in the end of his plea he ſaid, proteſtando ſe ſequi querelam 
ſecundum conſuctudinem civitatis B. the ſame was awarded to be good; and the exception diſ- 
allowed, Godb, 49. pl. 61. Mich. 28 & 29 Elia. B. R. Anon. —Sty. 145. Mich. 
24 Car. B. R. in calc of Twigg v. Roberts, the Court ſaid, that this cuſtom has been allowed 
2zainlt the party that made the contract; but the doubt in the principal caſe is, whether it be 
good againſt an executor? For a conceſſit ſolvers is without any conſideration, and Roll Ch. J. 
ſaid, this cuſtom breaks three rules of the law. 


28. A lord cannot preſcribe t have a fine of every tenant that [ 194 } 
marries his daughter without his licence, for it is againſt the But there 


freedom of a freeman, that is not bound thereto by a particular . Þ< 3 
A 4 a cuſtom in 
tenure. Hawk. Co. Litt. 211. — 
that every 


frnavt that holds in bondage, the freehold being in the lord, ſhall pay ſuch fine, though his perſon be 
free. Ibid, ——Lit. S. 209. and Co. Litt. 139. b. 140. a. 
Z ' 


29. No cuſtom can help that which is' againſt common law, 
as where in cafe, the court of S. the S. the defendant made de- 
fault, & habuit diem per conſuetudinem ville predict. this is 
againit law, it being an apparent diſcontinuance, and judgment 
there given was reverſed. Cro. J. 357. pl. 15. Mich. 12 Jac. 

B. R. Peplow v. Rowley. 

30. A cuſtom was alleged in the Spiritual Court, that all oye 
that dwell in ſuch a houſe had uſed to find meat and drink for the 
church-wardens and the parſons, going in proceſſim in Rogation 
week, at the ſaid houſe; but the cuſtom was held to be againſt 
law. Mo. 916. pl. 1301. Mich. 13 Jac. Reynolds's caſe. 

31. Cuſtom alleged, that he and all the occupiers of the ſaid 
meadow-cloſe have uſed fugare & refugare averia, from the 
meadow-cloſe to the moor-cloſe, and from thence to the court- 
cloſe ; this is a cuſtom only e 4» d wromg and ſo not good, 
and judgment accordingly. 3 Bulſt. 326. Hill. x Car. B. R. 
Turner v. Denning. 

2. In the Borough Court of Southwark, a capias was awarded 
againſt the defendant, who was ſued there as adminiſtrator, and 
devaſtavit returned upon him, and fer: Marcy was awarded againft 
the bail, ſecundum conſuetudinem; it ſeems admitted, that this 
cuſtom is void ; but the writ of error was abated, becauſe the 

rincipal and bail joined in it. Palm. 567. Trin. 4 Car. B. R. 

law v. Richards. 

33. Treſpaſs for taking beef; the defendant pleads a cuſtom Mod. 202. 
to chuſe g dt of victuals at a conrt-leet ; that he was there + _ 0 ay 
choſen, and having reviewed the plaintiff's goods, found the beef Nett dubi- 
to be corrupt, which he took and burned. The plaintiff demurs, tante. 
for that the cuſtom is unreaſonable, and when meat is corrupt and 
ſold, there are proper remedies at law, by action on the caſe, 
or preſentment at a leet; and cited 9 H. 6, 53. 11 E. 3. 4. 6. 
and ſtat, 18 Eliz. cap. 3. But the Court held it good cuſtom, 
and judgment was given for the defendant ; the chief ome 

on 
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being not clcar in it. 2 Mod. 36. Trin. 27 Car. 2. C. B. 
Vaughan v. Wood, 

3 Keb. 36. 34. Treſpaſs for taking his goods; the defendant juſtifies by 

1 virtue of four ſeveral attachments out of Bioamſbury court, aud 

cord:ngly, ſets forth that the cuſtom there is, up9n ſuch attachment to detain 

and that ghe goods till the owner grve ſecurity ad atisfactendum the plaintiff 

mould be de debit9, Reſolved the cuſtom was unreaſonable. Freem. Rep. 

only tor ap- 321. pl. 400. Mich. 1674. B. R. Watſon v. Parſons. 

IR 35. It is a general rule that cuſtoms are nt to be enlarged 

and not for. beyond the uſage, becauſe it is the uſage and practice that makes the 
law in ſuch caſes, and not the reaſon of the thing. Per Trevor 


Ch. J. Gibb. 243. 


For more of cuſtoms in general, ſee Cuſtom, and other 
proper titles, 


[ 195] Cuſtoms of London. 


Fol. 35. (A) An Action brought there by the Cuſtom. 


* Cro. c. [i. 1 action by the cuſtom lies in London for theſe words 


_ by >" ſpoke of a woman thou art a whore, and will play the 
Ux. Coo. Whore for two-pence, for in London ſuch women ſhall be carted. 


per. S. C. oc. MI. 13 Car. B. R. between Bavoir and his wife, againſt Cooper, 
8 per Curiam, after an habeas corpus and procedendo granted, a 
tba e ſuperſedeas was denied; but the opinion of Berkeley was the 


Denton v. 
Harriſon, Contra, for that Co. 4. Oxford's caſe, is contra; and in 


eg this theſe precedents were cited, ſcilicet, between Bond and Watſon, 
* Trin. 8 Car. B. R. a procedendo N for ſuch words, and a 


Cro. C. 350. a - ><» . 
pl. 24. Hill. ſuperſedeas denied per Curiam; and the Court faid in this caſe, 


— bin: that if a judgment be given in London in this action, a writ of 
2 proceden. erTor lies, in which the law may be decided; and therefore it is 


do was de- not reaſonable to grant a ſuperſedeas to hinder the ſuit there. 


nied, 2nd Trin. 1650, between || Penton and Harriſon, adjudged per totam 

an action Curiam, and a procedendo granted accordingly, where the words 

hes wot but were, thou art a whore, and my huſband's whore. | 

at ſhe 

ſhould ſue for defamation in the Spiritual Court only,——— Mar. 107. pl. 184. Trin. 7 Car. 

B. R. Anon, a procedendo was granted, and ſaid by the counſel, and agreed by the Court, that 

of late years many procedendos bad been granted in the like caſes in B. R. Sty. 69, 70. 

Mich. 23 Car. Iſaack v. Green, S. P. adjornatur.——8. P. and ptotedendo granted dy S-= a 
f | CC5z 


SS... 8 _. r 


cM 
— 8 
>..." a 


pate. 3, 
en 
CR DE 
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Juſtices, Hide Ch. J. diſſenting, Raym. 81. Mich. 15 Car. 2. B. R. Hawes v. Wheeler. 
Lev. 116. Mich. 15 Car. 2. B. R. Wheeler v Welch. S P. ſeems admitted, and ſeems to bg 
S. C.—-—Keb. 378. pl. 45. S. C. adjorvatur, Haies v. Wheeler, A procedendo was grauted. 
Carth. 75, 76. Mich, i W. & M. in B. R. Watſon v. Cleike. 


— 


ws A — 1 2 * * 
3 


* . 
—U—ä — 


2. Debt, becauſe the defendant was with him at table by ſeven i 
weeks for 12d. the week, the defendant tendered to wage his | 
law. Laicon ſaid to the law, he ſhall not be received; for he 
was at table in London, where by cuſtom he cannot wage his law 
for boarding. Per Littleton, this is no matter here. Per Billing, 
the action lies here, if he counts upon the cuſtom. Br, Cuſtoms, th! 
pl. 43. cites 1 E. 4, 5. | | 4 

3. As in rationabili parte bonorum here. Ibid. W 

4. Centra upon the cuſtom of ſuch a country. Ibid. 

5. For where the cuſtom is ariſing upon the land, this is allowable 19 
in every court, as gavelkind, borough Engliſh, and feme to have is 
dnwer of the moiety, but for an infant to have portions of goods, "1 4 
this ſhall not be maintained in the court only where the cuſtom is. f 
Br. Cuſtoms, pl. 43.cites 1 E. 4, 5. 7 

6. The ſame, that in debt a man ſhall not wage his law, where 3 
an alderman of Londen witneſſes the contract; thoſe cuſtoms ſhall 1 
be allowed in the places where they ariſe, but not in this court, | 
or in another court, and therefore the law does not lie here. Br. 
Cuſtoms, pl. 43. cites 1 E. 4, 5. 

7. All ſuch cuftoms pleaded in bar here are good bars here; 
but when the ation ſhall be brought upon a private cuſtom, this 
ſhall not be brought in bank, as debt in London — — 1 
upon a ſimple contract, does not lie here, but it lies well in London; | 196 i 
for there the cuſtom is known, and yet ſuch recovery had there, A 
and pleaded here, is a good bar, quære; for the beſt opinion was, i 
that the /aw lies well. Br. Cuſtoms, pl. 43. cites 1 E. 4, 5. S, 

8. O. and J. were bound as ſureties with one A. to B. who Mo. 136. 1 
recovered againſt J. in London, and had execution againſt him; pl. 280. 
and now J. ſued O. to have of him contribution to the ſaid execu- * N 
tion, ut uterque oneretur pro rata, according te the cuſtom of Auon. S. P. 

London; O. removed the cauſe by privilege into B. R. whereupon and ſcems 
came |. and prayed a procedendo; and becauſe, upon this matter, '* = 
no action lies by the courſe of the common law, but only by dende was 
cuſtom in ſuch cities, the cauſe was remanded ; for otherwiſe, the granted. 
plaintiff ſhould be without remedy. 2 Le. 166, 167. pl. 202. 

Paſch. 26 Eliz. B. R. Offley v. Johnſon. 1 

9. Debt in B. R. upon a recognizance acknowledged to the 
chamberlain of London, according to the cuſtom for orphanage 
money, adjudged per tot. Cur. to be well brought in B. R. 

Cro. E. 682. pl. 13. Trin. 41 Eliz. B. R. Wilford's caſe. 

10. By the cuſtom of London, the debtor may be arre/ted before 
the money is due, to make him find ſureties. Vent. 29. Paſch. 

21 Car. 2. B. R. in a nota there, | 

11. A woman declared, by bill original, in nature of debt pro Lit. Rep. 
ratianabili parte bonorum, in the court of the mayor and aldermen 3 2 
of London, and alleges the cuſtom, that when citizens and freemen verbis (av- 
of London die, their goods and chattles, above debts and necellary ing that 


funeral Lite. is ia 


in 4s: an 
1 
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French, and funeral expences, ought to be divided into three parts, and tha: 
— u. the wife of the teſtators ought to have one part, the executors 
ngiiin. R . . . . 4 

another, to diſcharge legacies, and diſpoſe at their diſcretion, and 
the children of the teſtator, male or female, which are not ſuf- 
ficiently provided for in the life of the father, to have (notwith- 
ſtanding the legacies in the will) the other third part, and that 
the ſuit for the ſame ought to be in that court, &, But the 
Court agreed, that it may be remanded here, and that being re- 
moved in B. R. it may be proceeded upon here, and that it is 
an original writ by the common law; and ſaid, there were ſeveral 
precedents to this purpole. And Richardſon Ch. J. ſaid, that 
the plaintiff might have declared, without alleging the cuſtom, 
becauſe it was well known there; but otherwiſe, where an action 
upon the cuſtom is brought in a place where the cuſtam extends 
not. Hetl. 158. Hill. 5 Car. C. B. Caſon's caſe. 
2 Keb. 383. 12. A cauſe was removed out of London by habeas corpus, 
3 „ Wherein the plaintiff had declared againſt the defendant as a feme 
Packman & ſole merchant ; and Bartue moved for a provedendo, becauſe (he 
Ux.S.C.and ſaid) they could not declare againſt her here as a feme ſole, for 
* proce- that ſhe had a huſband. Jones contra. The huſband may then 
awarded, be joined with her, for he is not beyond ſea, Twiſden faid, I 
think a procedendo muſt be granted for the cauſe alleged. It 
was reſolved in the caſe of Langlin and Brewin, in Cro. (though 
not reported by him) that if the Wife uſe the ſame trade that her 
huſband, ſhe is not within the cuſtom. And they are to determine 
there, whether this caſe be within their cuſtom ; perhaps a vic- 
tualler (as this trade is) is not ſuch a trade as their cuſtom will 
warrant; and whether it will warrant it or not, is in their judg- 
ment, A procedendo was granted. Mod. 26. pl. 70. Mich, 
21 Car. 2. B. R. Anon. | 
2 Saund. 13. Haſte was brought in the huſtings upon a leaſe for years 
232. Green of a brewhouſe. Lev. 309. Hill. 22 and 23 Car. 2. B. R. 
v. Cole. S. C. | 
—Mod. gg. Cole v. Green. 


pl. 4. Cole 


v. Forth. S. C. 3 Keb. 8. S. C. 


ale, merchant in London, removed hither, and alleged, that by the 
cuſtom of London, it ſhould be tried there; and it was granted 


per Cur, Comb. 42. Hill. 2 and 3 Jac, 2. B. R. Soan v. Mace. 


[ 197 ] 13. Holt moved for a procedendo in an action againſt a fene 
/ 


(B) The Cuſtom touching Orphans. 


V [1. IVOMAN before ſhe contracts marriage with J. 8. 
Lees P. A agrees with him, that ſhe ſhall have power to deviſe the 


per Cur. ſum of 200l. to any perſon, and after the Ry ſhe, by her will, 


_ 3 gives it to the children of the firſt huſband, and dies. The huſband 
being com- after acknowledges a judgment at the common law for the ſecurity 
mitted for of it, yet, by the cuſtom of orphans of London, he may be compelled by the 
Icfuſz} be | | Curt 


rr 
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Gurt of Orphans of London, to give new — of it at the chamber brought a 


| a - x 
Lenden. Paſch. 17 Jac. B. Andrews's cafe, per Curiam.] — 


wes remandcd ; for the Court held it a laudable cuſtom, 


[2. If a man for orphanage-money gives a ſecurity in the Pre- 1 
P!- 315. 


rogative Court, yet he may be compelled to give other ſecurity ta the Aich 


Chamber of London, P. 17 Ja. B. faid by Hutton to be the Caſe Jac. Luch's 
of one Luſh, of late time, reſolved. ] — $ — 


the deceaſed in this caſe was a free- woman fiſnmonger, vet hecauſe the adminiſtrator, who had 
exhibited an inventory of 190001, debt nnrcecived, was required to give bond to the chamberlain, 
which he refuſed, and though it was alleged for the adminiſtrator, who was committed, that he 
was alteady bound in the Prerogative Court to make account, and fo be ſhould be twice bound z 
and likewiſe alleged, that he was informed that there were no ſuch cuſtom for widows of freemen, 
the Court anſwered. that they could not examine the truth of the cuſtom, but the validity of it, 
and they held it reaſoveble enough if it were true; and 1t the Ecclefiattical Court would impugn 
a lawful cuſtom, the Court might grant a prohibition. Hetl. 132. Lache's caſe, S. C. in much 
the ſame words. S. P. objcticd, that the cultom alleged is not purſued, for it ought to be 
a free-man, and not a free- woman, and likewiſe, that ſhe dwelt out of London; but Coke and 
Doderidge held it good enough; for homo includes both ſexes, and if ſhe was dwelling at Briſtol 
it is not material; for e may be frank notwithſtanding this; and a procedendo was granted. 


Koll. Rep. 3:6. pl. 27. Hill. 13 Jac. B. R. Spencer's calc. 


[3. In London there hath been a Court of Orphans time out of 7 347+ 
mind, and there hath been a cuſtom, That if any free-man, or fuchs caſe, 


free-woman, dies, leaving orphans under age unmarried, that they S. C,— 
have had the cuſtody of their body and goods, and that the executors Hetl. 133. 
and adminiſtrators Le uſed to exhibit true inventories before them; _ 2 
and if there appeared to be any debt, to be bound to the chamber- the note to 
lain, to the uſe of the orphans, in a reaſonable ſum, to make a good ac- Pl. 2. fupra- 
count thereot upon cath, after they have received them, an if they 
refuſed, to commit them till they were bound. This is a good and 
reaſonable cuſtom; and if the Eccleſiaſtical Court will compel 
them to make an account there againſt this cuſtom, a prohibition 
lies. Hobart's Reports, caſe 313. Zuche's caſe. ] 

4. Adjudged that if an orphan, who by the cuſtom of London But though 
is under the government of the lord mayor and aldermen, ſues in 5 2 
the Spiritual Court for any goods, money, Cc. due to him, either by er 
the cuſtom of London or by any legacy, &c. or to have an ac- there, yet if 
count, that a prohibition Hall be granted, becauſe the government — 
of orphans of London doth by cuſtom belong to the lord mayor 2 
and aldermen, and * they have juriſdiction of them. 5 Rep. 73. b. beer for 
Paſch. 35 Eliz. B. R. Orphans of London's caſe. 2 

ourt 


of Requeſts, [as in the principal caſe he did] then he may waive his privilege of ſuing in the Court 
of Orphans, and ſue in the Court of Requeſts; for quilibet poteit renunciare ju1i pro fe intro- 
ducto, &c, per tot. Cur. and Heath J. ſaid, that he always conceived the law againit the caſe of 


orphans in 5 Rep, 73. b. 
1198) 


5. Debt lies in B. R. on a recognizance acknowledged to the It wt 
per Coke 


chamberlain, according to the cuſtom of London, for orphanage Att., Gen. 


money, Cro, E. 682. pl, I 3, Trin. 41 Eliz. B. R. Wilford's to have been 
ſo adjudged 


caſe. : | 
in the caie 
of Sharington v. Ful wood. — 4 Rep. 64. b. S. C. 


6. In 
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R. vm. 116. 6. In treſpaſs and falſe impriſonment, the defendant juſtified by 
3 _ the cuſton of London, that the mayor and aldermen had the 
wa. Cur. for Cuſtody of orphans (viz. of the males till twenty one, and of 
the defend- the females till twenty one or marriage ;) and that the plaintiff 
5 took a city orphan out of the guardianſhip of A. and at the next 
court was committed priſoner to the defendant; on demurrer 
by the plaintiff, exception was taken, that the plea was not good, 
to take a perſon without notice of his crime and to carry him 
to the court to be immediately committed ; that he ought to 
have notice of what he was brought to the court for, ſo that he 
might prepare to anſwer. But the Court held it good, and gave 
judgment for the defendant. Lev. 162, 163. Pafch, 17 Car. 2. 
B. R. Wilkinſon v. Boulton. 
Reym. 117. 7. As to the taking and marrying orphens of London without 
5. C. & S. F. licence a peer has no privilege for ſuch offence. Lev. 163. Paſch. 
17 Car. 2. B. R. in caſe of Wilkinſon v. Boulton. 
2Vent.340. 8. The portion of an orphan in the Chamber of London is of ſuch 
IG. a nature, that if the hy/band dies without altéring the property, 
Ba gzman, his widow and nat the executors fhall have it. Chan. Caſes 182, 


athitc by Trin. 22 Car. 2. Pheaſant v. Pheaſant, 


Tw:iiden 


and Wylde, held clearly that this was a chioſe en action, and not deviſable.—8. C. cited Vern. 89. 


— 7. 9. H. was committed to Newgate by the Court of Orphans, 
= . 42, for that he married an orphan without licenſe firſt obtained, and 
S. C. and was fined 40l. and refuſel to pay it; H. brought a habeas corpus, 
_ not to which ſcyeral exceptions were taken, and among the reſt, one 
that the as Was, that it was not returned, that H: was a freeman, but that and 
an o:phan All the others were over- ruled, and he wag remanded. Vent. 178. 


is got ma- Hill. 23 & 24 Car. 2. B. R. Harwood's caſe. 


terial. 


2 Lev. 32. The King v. Harwood, S. C. reſolved.—8S. C. cited 3 Wms's Rep. 118. in a note 
by the reporter. 


It was fd 10. If a man marries an orphan, who dies under twenty-one, her 
contta. Ch 


Prec. 337. Orphanage part ſhall not ſurvive to the other children, but ſhall go 
Mich. 1720. to the huſband. Vern. 88. Mich. 1682. Fowke v. Lewen. 
. 11. One P. was committed by the mayor and aldermen of London 
for marrying an orphan without their conſent; and was brought 
into B. R. by habeas corpus; P. was alſo fined gocl. and this 
conviction of his fine was removed by certiorari. Exception was 
taken to this conviction, becauſe the cuſtom, as ſet out, was, that 
they had pmuer to commit the party offending where he took away an 
orphan, and ſuch orphan ſo taken away did marry ; but here the fine 
is ſet for marrying without their conſent, and it ſays nothing as to 
the taking away. But per Holt Ch. J. every marrying is a taking 
away out of their cuſtody, Hill. 4 Ann. Reg. B. R. The Queen 
v. Pullen. _. : : «3 
# 19 12. A child, entitled to an orphanage part, dying before twenty» 
Ch. Prec. one, and unmarried, “ cannot deviſe it by her will; for by the cuſ- 
| tom 
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tom it + ſurvives to the other children; but ſhe may deviſs 1702. Jelſonu 
what ſhare comes to her out of her father's perſonal eſtate by the v. 3 


Ratute of diftributions. 2 Vern. 558. Trin. 1706. Wilcotks v. Ibis. 235. 
Wilcox. Ann. aud 


cites it de- 
creed per Harcourt C. and Cow per C. ſucceſſively, in the cafes of Ambroſe v. Ambroſe and of 
Rawlinſon v. Rawlinſon. | 
+ The orphanage part ſal! ſurvive ever after a ditiſſan, and partition made between the chil- 
dren, but what was devi{cd ta them out of the father's hart the mother will come in tor a ſhare of, 
according to the ſtatute of Ciliributious; per Ld, Harcourt, Ch. Prec. 372. Trin. 17. Leofics 
„ Lewen, 


13. An orphan cannot releaſe her cuftomary ſhare it being à pecreed 
meer future right, nor can the huſband do it, per Ld. Maccleſ- that i 18 a 
field; but whether ſuch releaſe will not meint to a compoſition, or PPT 
agreement in har of her future right, or be as they call it, a 1, 00. 
compounding for her cuſtomary ſhare, was not determined. Ch; Tri. : 522. 


Prec. 544, 546. Mich. 1720. Kemp v. Kelſey, Ch. 2 


54 Vs Ws 
— . P. but not n Wrms's Rep. 634. to 647. Paſch, 1720. Rlundeu v. Barker. 


14. The huſband of the daughter of Freeman {who had ang- 
ther daughter and a fon) Apen receiving a fnitable portion releaſed 
all right and intereft, which he had, or might have by the cuttom or 
otherwiſe, except what the father ſhould give by will or other- 
wiſe, and by the fame deed coverianted that at any time after the 
death of the father-in-law he would ds any further act for releaſing 
if any right, which he might have by the cuſlom, to the executors; 
&c. of the ſaid father. The Court ſcemed inclined that the re- 
leaſe being for a valuable conſideration, purporting an agreement 
to quit the right, to be binding in equity; but however the cove- 
nant for a valuable conſideration, to releaſe the future right, is 
good, and the executor having, before the bill brought, tendered a 
rcleaſe, which the huſband refuſed to execute, the Court decreed an 
execution, 2 Wms's Rep. 272. Paſch. 1725. Cox v. Belitha. 

15. Aid where the ſame Freeman had 4% to his ether daughter 
fa very weak woman) 35001, by his will, and ſhe being forty years 
old, and not likely to marry, and the father, after making the will 
(as was poſitively ſworn by the ſon the defendant) deſired the fon 
to ſecure to his ſaid ſiſter an annuity of 2.501. a year, in fatisfaion 
F her legacy, which he accordingly did; and the, in a publick 
manner, with the conſent of her relations, and friends; and the 
brother-in-law and ſiſter, as alſo the truſtee in the father's will, 
were witneſſes to the deed; releaſed all her right to her father's 
perſonal eſtate by the cuſtom of London to her brother ; and the 
brother-in-law and his wife, after the death of the ſaid ſiſter, 
bringing a bill for her orphanage part; the ſame was diſmiſſed with 
ro/ts, and decteed the brother-iri-law in the croſs cauſe to releaſe 
his right to the cuſtomary part in purſuance of the covenant; and 
to pay coſts there alſo. Per Jekyl and Gilbert commiſſioners. 
2 Wms's Rep. 272, 274: Paſch. 1725. Cox v; Belitha. 

16: The cuſtom of London is; where there are ſeveral children; 
the father may appoint a right of ſurvivorſhip amongſt them. If 
there be a male child only, the father may deviſe over his orplian- 
age part, if ſuch male child die before the age of twenty-one years; 
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ut F thee be u female child. onlx, then the father may allo dev 
ax in calc . ſucb temale Child die before the age af twenty-one, 
tr her marriage. M. Rep. Paich. a3 Geo. in Canc. Pidding- 
tor: x. Mayne. | 

. Bill again the cit d Londor by plaintiff, in behalf of hor 
PefFand the ref of the troprittres uf orphan ful, to have an account 
t. the produce of that und,. and to have the ſurplus of that fund far 
feme years vaſt · paſt :o he appli od to make good the dencienoies af 
noc mor pears, for that hy ftat. of 5 V N. & M8. cop. 20. jet 
£3. dhe, produre af that fund is applie ! fur the payment ef the 
aur ud {uw f gl. per cent. 10 the prprieters, or do much there 
ry, 65 the monex, by chis ast appointed to be diſed and paid 
. aforcl ail, flrall wearly amount unta, to Hatisty and pay towards. 
the daic intateſt tothe laid arphans egually in preportion, Ac. and 
that chere us :n0 prouilien by the aid act, for making good the · deſi- 
Sie roy any former year by ke ſutplus f any ſubſuguuitt year, &. 
King C. f ed wrt 2 Ch. J. and jJcky! Maſter of the Ro! 
meld what che general intent. and ſcope of this es, to ſec ure A. 
PI” «ant. to the City orphans for ever, for the reſpective ſum- 
dues ahem from the City, and the Several funds thoreby gates 
2:ap3opratet Yor that parpoſe, ard the ty 45 made irftee for 
them, and 27eno bre no bench by thoſe funds, until the Al. por 
ru i paid to the erprans ; and theugh yr x3 of the act /axs, 
ur thr Fond Hall ne nc apfiird nn to the payment of the an 
z er A. per cot. yer ah, ard (only) in that place Hall nt 
cru and werthrew whe penrrel tenor and {cope af the 20bale ci. 
n chat Cave cem chigfy calruiates for the lenqu of the pl 
to gprewent ery map fpilic:teens, or to apply any part of the annual 
furs to make goad firmer defhciencies before the 41. per cent. 
for che Current wear be Fully paid aud ſatistied, and not give the 
Wenefit. and adramage of any yea ſurplus to the city, ti al fcu - 
aner deficiences he made god to che arphans. 

. Decree, That the ty thall account for the ſeveral years Jur- 
mrfics receivas by them, and pay over ſuch durjluiles to the ar- 
phansz pro rata, urty the fermer deficiencies be made good to 
them, &c. Per Cur. MS. Rep. Hill. 2 Ged. 2 Canc. Ladds v. 
Londen City. 

12. Where the b>/bard wes atiainted of fſulony, axd perdoncd en 
emis F tronſprrieticmg ond uficriards the wife herame 1sttiled 
er fame ej? of ate, us wrplrar to a freeman of London; this per- 

eftaic was ddecrral de belong to the uf , as its A fen ſults 
3 Ws Rep. 32. Tau 2729. Newſome v. Bowyer. 


TB. 2} As to the Widows Part. 


S e. 7, HERE al! the children mere advanced, the ib bat 
N a meg. 2 Vern. 666. in pl. 592. Mich. 1710. 
6 Ce. cutes it as the caſe of Clare v. Acnooty. 


Caac. 2 | | 
bed accordecgly, and the in that cale & was acl, thet there the fatker ws to be conſidered 


as &7ing witlou cu d, 2d Uiickes 5/45 19 RRR 


Euftoms ok London. 


the weile, the other moiety to be the teſtamentary ſhare of the father, and not at all conſidered 
what the nature of the eſtate was, whether real or perſonal, out of which the children were ad- 


yanced, 


2. The widow is intitied to the furniture of her chamber, or in 
caſe the eſtate exceeds 2090], then to 50. inſtead thereof, In a 
caſe before Lord Parker, 18 Mar. 1718, Biddle v. Biddle. 

* 3. If the wife be intitled to her cuſtomary part, and the huſband 
dies [and- then he dies] the executor of the huſband ſhall not have 
this, but the [executor of the] wife, becauſe it is a thing in action. 
Held by Lord Chancellor. 2 Freem. Rep. 28. in pl. 3% 
Hill, 1677. Ireton's caſe. 


(B. 3) Cuſtom as to the Wife's Part. Bar thereof 
by Settlement, &c. 
0 | 

1. HE father, a freeman of London, paſſeſſed of a term, 4 

it to hes ſen 75 a proviſion, and 427 „ 2 
Chancery for her cuitomary part; and upon iſſue tried before 
Hale, whether by this aſſignment, he ſhall be barred of her cuſ- 
tomary part; it was proved, and found by the jury, that ſhe is not 
bound by it, as being voluntary, but that ſhe ſhall be intitled to her 
2 part of it, and fo the like as » goods, 2 Lev. 1 30. 

ill. 20 and 27 Car. 2. B. R. City v. City. 

2. If a woman, before marriage, agrees to a jointure in bar of her 
cuſtomary part, this agreement ſhall bind her, and ſhe ſhall never 
atter ſue for her cuſtomary part. Held by Lord Chancellor. 
2 Freem. Rep. 67. pl. 78. Trin. 1681, in cafe of Bravell v. 
Pocock. CIS | 

3. A freeman of London leaves the city, and lives in the 
country 20 years together, and marries, and makes his wife a 
Jainture, and dies, ſhe ſhall have her ſhare by the cuftom ; per 
North K. Vern. 180. pl. 174. Trin. 1683. Rutter v. Rutter. 

4. Marriage agreement provided, that if the = claim any of 
the perſonal eſtate by the 2 of the province of Vork, then the 
eſtate ſettled in jointure ſhould be to other uſes. Decreed, ſhe is 
bound by the faid ſettlement, and ought not to claim any part of 
the perſonal eſtate ; decreed by Lord C. Nottingham. But Lord 
K. North decreed one third of the perſonal eſtate to belong ta 
her as adminiftratrix, and that it was an accruing right, not barred 
by the marriage agreement. But Lord C. Jefterics ſet afide the 
order of Lord K. North, and confirmed that of Lord C. Not- 
tingham, and decreed accordingly. 2 Chan. Rep. 252. 34 Car. 2. 
Benſon v. Bellaſis. 

5. A freeman of London left London, and lived many years 
in the country, and by his will deviſed a leaſabold to B. and all his 
books to C. and as to all the reſt of his eftate, conſiſting of money, 
goods, mortgages, and credits, he gave the uſe thereof to his wife 
for life, and made B. and C. and others, executors ; and directed 
his executors, out of his eſtate, to pay the wife's funeral charges 
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after her death, and gave her the uſe of his plate for her life, and 


directed, that his ſtock and eſtate, then in D's hands, ſhould there 
remain during her life, and the product be paid to her for her 
maintenance, and gave ſeveral particular legacies, and deviſed 
over the ſurplus of his eſtate after his wife's death. It was decreed 
at the Rolls, and affirmed by the lords commiſſioners, that the wife 
ſhould have a msiety of the books and goods, though ſpecifically 
deviſed to others; and there being n9 child, the widow by the cuſtom 
was intitled to a moiety, ſo that the re/tator could deviſe no more 
than a matety, and therefore nothing more paſſed by the will, and 
that the ſpecifick legatees ſhould not have any ſatisfaction out of 
the ſurplus for the moiety evicted by the widow by reaſon of the 
cuſtom. 2 Vern. 110. Mich. 1689, Webb v. Webb. 

6. A voluntary judgment given by a freeman of London, payable 
three months after his death, is to be poſtponed to debts by ſimple 
contract, and to the widow's cuſtomary part, but will bind the 


freeman's legatory part. 2 Vern. 202. Hik, 1690. Fairbeard 


v. Bowers. 


ſaid, he thought that the judgment ſhould be paid before othei legacies if there had been any. 


tn ſuch eſe 
the huſband 
died worth 
1 #5901, and 
had two 
ſos, and 
two Caugh- 
ters, and 


deviſed two . 


thirds of his 


7. Any jointure binds and bars the wife ; per Dee, city ſerjeant, 
and ſaid, that is called a compoſition. 2 Vern. 666. in pl. 592. 
Mich. 1710. 3 

8. Where a freeman of London's wife is compounded with before 
marriage, by ſettling a jointure, though of land, the wife is-taken 
as advanced, and the children, by the cuſtom of London, ſhail 
have a moiety, as if the wife was dead, and ſo certified in the 
caſe of Hall and Ux. v. Lumley. 17 Car. 1. 2 Vern. 665. 
pl. 592. Mich. 1710. Hancock v. Hancock. 


whole eftztc to his davghters, and one third to his fons. Per Finch C. the daughters 


Ine have 62091. a piece, and the ſons 6o000!. between them, Vern. R. 6, pl. 4. Paſch. 1681. 


Cave V. oo 1 


G:lb. Equ. 
Rev. 28. 

S. C. in toti- 
dem verbis. 
Abr. Equ. 
C. c. 157. 
Þ!. 4. cites 
its decteed 
RI. ch. 1714. 
Port v Lec, 
S. C. in to- 
tide m ver- 
bis. 
S. C. cited 
by Me. Ver- 
non, Arg. 2s 
the caſe of 
Leg v. Pitt, 
Eccregd by 
LL 4 Cowper 
id. Equ, 
Acp. 81. 


9. The wife of a freeman of London hall not take by her hu/- 
band's will, and likewiſe by the cuſtom, unleſs it be fo declared in 
tue will. Chan. Prec. 351. Mich. 1712. Kitſon v. Kitſon. 

19. A widower and widow being about to inter-marry, and 
having only perſonal eſtate, by articles made before marriage, 
agrecd, that in caſe the huſband ſurvived, he ſhould have 20001. 
enly cut of his wife's perſonal eſtate, and the reſt to be at her dil- 
poial, &c. and in A the wife ſurvived, then ſhe was to have 
20001. cut of the huſband's perſonal eſtate, without ſaying only, o. 
ne more; the huſband, being a freeman of London, died, and his 
wife brought her bill for an account of his perſonal eſtate, over 
and above the 2000l. and to be let into her cuſtomary ſhare 
thereof; but it was decreed, that the equal conſtruction of thoſe 
articles muſt be to exclude the wife from any farther ſhare out of 


the eſtate; and though the words were not ſo full to exclude her, 


yet the intent of the articles appearing te be a mutual reciprocal 


agret uncut beticen them for ſettling each other's claim, t nt 
f L 


ä ng 


of truſt, 


Cuſtoms of London. 


to be extended larger on one fide than the «ther ; and decreed, that 
the wife muſt have only the 20o0cl. Gilb. Equ. Rep. 95, 96. 
Trin. 1 Geo, cited in the caſe of Pitt v. Lee. | 

11. Bill by a widow of a freeman of London, for her cuſ- 
tomary ſhare of her late huſband's eſtate, | 

The caſe was, The .buſband made his will, and deviſed to his 
wife ſeveral ſhares in the New River water, with remainder aver, 
&c. and gave her ſeveral legacies ; the will was ſeal:d up in a ſheet 
of paper, and incliſed in the ſame paper, was a bond found, executed 
by the teftator ſame time before the date of the will, which bond 


was conditioned to pay the defendant, being his nephew, the ſum of 


1000/. or to transfer to him 1000l. ſlocł in the Million Bank, ur 
this bond appeared to be voluntary, and nat given upon à valuable 
conſideration, &c. | 

iſt. Quære; if this voluntary bond ſhall be taken as a debt 
due from the teſtator, and conſequently to be paid out of the 
teſtator's perſonal eſtate, before the widow's cultomary ſhare. 

2dly, If the widow muſt renounce and diſclaim all benefit and 
advantage by the will, as well the deviſe of the ſhares in the New 
River for her life, being real eſtate, as the deviſe of perſonal 
chattles to her; ® 

Trevor, Maſter of the Rolls ſaid, the plaintiff mu/? diſciaim all 
benefit and advantage by the will, if ſhe will have a decree for ber 
cuſtomary ſhare, contrary ta the will, and this is the conſtant courſe 
of this court. 

2dly, This bord being in nature of a voluntary gift, is fraudulent 
quaad the wife's cuſtomary ſhare, and ſhall not ſtand in her way, 
and ſuch fort of contrivances to evade the cuſtom, are always ſet 
aſide in this court. Decreed accordingly, MS, Rep. Trin. 
2 Geo, Canc, Edmundſon v. Cox. ry 

12. A. a freeman of London purchaſed land in the name of B. 
and C. but no trujt was declared. The conſideration money (be- 
ing 94001.) was mentioned to be paid by E. but was proved to be 
A's money. But B. (who was an attorney at jaw) kept the 
writings, and received the rents of ſo much, as was let, of the 
etate, and A. by a paper, all his own hand-writing, purporting 
an eſtimate of his eſtate, and what he was worth, had charged B. 
as debtor for maney lent to him to buy the ſaid eſtate, and alſo 
for intereſt thereof. A. died; B. afterwards executed a declarating 
%. Decrecd, that this declaration after A's death, is ſuſficient 
to bar the widow's cuſtomary part. But the Court, upon the 
circumſtances, recommended it to the heirs or deviſzes of A. 
to let the wife come in for dower of this truſt eſtate, Wms's 
Rep. 321. Trin. 1716. Ambroſe v. Ambroſe. 

13. A freeman bequeathed & legacy te his wife, which, with the 
other legacies, did not exceed the huſband's teſtamentary part, 
the ſhall take both the legacy and her cuitomary part; per Lord 
C. Parker, Wms's Rep. 533. Hill. 1718. Babington . 
Greenwood. 
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This decres 
was amem- 
ed 1n the 
Houle of 

Lo ds in 
Jane 1713, 
lbid. 32g. 


Wrms'sRep. 
533. at the 
battom of 
the page, 
has a quæto 
adacd by 
the pub- 


her, whether ſach legacy muſt no: be given 2xt-of 156 teamentary part, as (he ſays) appears from 
the reporter's notes to have been determined about this wa, ia the cafe of Beddley. Beddig & 


23 


14. Honey 


oh. 
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14. Money of the huſband's and wife's, by marriage articles, 
lodged in truſtees hands, to be laid out in lands, and ſettled, and 
to be in bar of dower and jointure is no bar of the cuſtomary 
part; per Lord Macclesfield. For the money in this cafe, as 
ſoon as the articles are executed, is to be looked upon as land 
too. Ch. Prec. 505, 508. Mich. 1718. Babington v. Green- 
wood, 


Gilb. Equ, 15. A citizen of London jointures his wife before marriage with 
Rep. 94 land, to which the cuſtom did not extend. Lord Chancelior ſent 


— een to the city to certify, whether this jointure did not bar her of her 


Chancellor cuſtomary right? It was certified that it did not, becauſe not 
thought the made in bar of her cuſtomary part; but that had it been made 


r : = , 
. in bar, it would have bound her. 10 Mod, 457. Mich. 
ſhe was in- 6 Geo. 1. in Canc. Arg. Cites it as the caſe of Atkins v. 
t:iled, but 
mon Waterton. | 
have the cuſtom certified. Equ. Abr. 157, &c. pl. 3. S. C. ſays, that the certificate was, 
that had it been made in bar of her ſhare of the perſonal eſtate it had been a bar, but if expreſſed 
only in bar of dower, or thirds of lands, the ſame had never been in qpntroverſy in this court, 
nor had they any cuſtom concerning it. It was afterwards dectecd, Paich, 2 Geo. 1. to be na 
bar of the cuſtomary ſnate.— Chan. Prec. 508. S. C. cited as clearly decreed to be no bar. 
Both the ſame points held accordingly by Ld. C. Parker, and ſaid, that land, or a real eſtate, is 
of a quite different nature from perſonal eſtate, and a matter wholiyOut of the cuſtom. Wms's 
Rep. 531, 532. Hill. 2718. in caſe of Babington v. Grecowood. | 


1 16. Acceptance of a ſettlement before marriage at f the per- 
1 King's ſonal eflate, without any notice taken of the cr:/?om, bars the widow's 
time, 14. Cuſtomary part of the perſonal eſtate, if ſhe ſurvives, as by virtue 
* 41725: of the cuſtom, but does not debar her of taking any gift or deviſe 
decrees the huſband thinks fit to make her. Abr. Equ, Cafe 159, 
1 Trin. 1727. Lewen v. Lewen. 
EP. 15. : 

os. vC. Ld, Chancel!or declared, that the wife in this caſe was batted of lier cuſtomary part. 


L 204 ] (B. 4) Orphans protected, favoured, and relieved. 


1. 41 52. & A D & not take away any cuſtom touching 
. . 7. any orphan within the city of Landon. 

2. The defendant was bound by recognizance to the chamberlain 
of London for payment of divers ſums of money for orphans portions , 
and departed out of this city, and dwelt in Oxfordſhire, leaving 
no eſtate behind him in the city; ſo as the proceſs of the city 
cannot take hold; therefore a ſubpœna is granted againſt him 
upon pain of 1001. to appear before the mayor and aldermen, 
and to ſtand to their order. Cary's Rep. 60. cites 2 Eliz. fol. 5. 
Mayor, &c. of London v. Dormer.—Afterwards fol, 67. Or- 
dered, if he do not appear, an attachment is granted, 

3. An orphan under age whoſe father left him 10001, which 
was in the Chamber of London, married a wife with a good portion, 
ſhe was allowed 240). out of the 1000l. and fo relieved againſt 
the cuſtom of London, Chan, R. 26, 4 Car. 1. Havers v. 


4 Defendant, 


Cuſtoms of Lon dem. 


& Defendant, for what money he has put out belonging ad the 
phaintifty, as her orphanage money, thall. acgount and pay irrer 
aiter ſuch rate as is allowed for orphanage. meney by the Court 
of Orphans, and no more. Chan. R- 103. 12 Car. B- Boyne 
7. Nelſon. | 

5. Upon the marriage of orphans, che cuftom is to 2ppoine the 
can {er cant to teat and h ſecuriiꝝ for. the crpran. Aug 
2 Vent. 34.5. Mich. 22 Car. 2. in caſe of Pheatant v. Pher ant 

6. On a bill to bro in a fereqrer in grov frourity wo the city 
for the arphan's portion according, to the cuſtom of the zin 
Bridgman K. decrecd the plaintifts to try te cuſtom. Chan. 
Caſes, 203. 23 Car. 2. Mayor, &c. of London, and Byftelk w. 
Savghter, & al. the executors of the plamiiffs father. | 

7. Orphanage part, according to the cuſtom of the city af 
London, was dared with coſts, Fin, R. 248. Hill. 28 Car. 2. 
Hill v. Blacket and Rodes. 

3. Plea of an acgount of an arge e/fate, befwe rhe aidermys 
of London, was difalowed, and à furcharge allowed to be made 
thereon by Lord Chancellor. 2 Chan. Cates, 170. Hull. x Jac. 2. 

cwdigate v. John 

g. The plea for an account before the aidermen was diſallowed, 
and 2 furcharge allowed by the Ld. Cham to be made, and de- 
creed the executor to pay intereſt at öl. per cent? for tie money 
not paid into the Chamber, till he paid it in, though the Chamcr 
ulually took but 5t. per cent.“ 2 Ch. Cafes, 170. Hill. s Jac. 2. 
Newdigate v. Johnſon. 

10. This cuſtom of the city of London it the remains of the old 
common law, that a man could not give away any part of his eſtate 
without the confent of his children, and is fo taken notice of in 
Bratton, but being found extremely incanvenient and hard, it 
was by the tacit conſent of the whole nation, abrogated and grow 
into diſuſe, (for what Jaw has ever been made to repeal it?) and 
kept up only in the city of London; per Ld. Macclesfield. Ch. 
Prec. 586. Tr. 1722, in cafe of Kemp v. Kelſey. 

11. By the cuſtom of London, a freeman cannot deuiſe either 
the arphanage part, or the contingency of the benefit of fururverſhrp 
among orphans. Neither can an orphan deviſe his orphanage part, 
or the part which accrued by furvivorſhip. But ſuch n 


may give by will to his children, legacies inconſiſtent with the L 205-] 


diſtribution under the cuſtom ; and then ſuch children muſt make 
their election, whether they will abide by the will, or by the 
cuſtom? But they cannot abide by the will in part only, and 
take the benefit of the cuſtom alſo, Cafes in Equ. in Ld. Tal- 
bot's time, 130. Hervey v. Deſbouverie. 
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(B. 5) Orphans. What Perſons are intitled ta 
the Benefit of the Cuſtom, or excluded from it. 


5 HERE is no ſuch cuſtom, as that a child marrying under 

eighteen years, without the father's conſent, ſhall loſe her 
orphanage part. Fin. R. 248. Hill. 28 Car. 2. Hill v. Blanket 
and Rhodes. | 

2. A freeman of the city of London dies leaving a wife and 
child, the wife dies, her third ſhall go to the executor, or admi- 
niſtrator; ſo if the child dies, and leave an executor, the child's 
part thall go to the executor, but not to the adminiſtrator of ſuch 
child ; for if there be no executor, it ſhall go to make up and in- 
creaſe the 9rphanage money of the other children. Arg. 2 Show. 
409. Mich. 36 Car. 2. B. R. in caſe of Palmer v. Allicock. 

3. A daughter of a freeman, marrying withqut her father's con- 
Ent, loſes her orphanage's part, unleſs he is reconciled to her 
before his death. Vern. 354. Hill. 1685. Foden v. Howlet. 

4. The cuſtom of London doth not exteng to grand-children ; as 
if A. the grand-father dies, leaving the father with ſeveral daugh- 
ters, theſe daughters are not within the cuſtom. Per Ld, Keeper 
Cowper. Hill. Vac. 5. Ann. 

Giib. Equ. 5. A grand-child is not within the cuſtom of London to come 
Rep. 137. in for his father's or mother's ſhare, together with the other child- 
_ ere ren of a freeman; and this has been ſettled by the Ld, Chancellor, 
bis. where a deed, by way of proviſion for a grand-child, being made 
Wm:'sKep. by the grandfather, after the father's death, in order to introduce 
$40. pl him into his father's place, was ſet aſide, as made in fraud of the 
— cuſtom, againſt the ſurviving children. Chan. Prec. 470. pl. 295. 
S. F. and Paſch. 1717. Northey v. Burbage. | | 


ſeems to be | 
S. C. admitted by counlel, and ſaid to have beea fo determined and ſettled. 


(B. 6) Bar. What is a Bar of the Children's 
Part, or otherwiſe, and what ſhall be ſaid an 
Advancement. 


1. 1 that where a citizen of London deviſes a 
legacy to one of his children, that natwith/landing that child 
Hall have his hare out of the cuſtomary part, unleſs it doth appear, 
that by the intent of the teſtator, that legacy was to go in ſatiſ- 
faction of his whole ſhare. 2 Freem. bh 28. pl. 30. Hill. 
1627. Ireton's caſe, 
| 206 ] 2. A man deviſed 3000l. to his daughter, and the reſidue of bis 
| erfonal eftate he deviſed to his brother. The queſtion was; 
hether this daughter ſhould have her cuſtomary part beſides 
this legacy, by reaſon that he gave the reſidue to his brother, which 
is a kind of an implication, that the daughter ſhould have the 3oool. 
no more; and if ſhe ſhould have her cuſtomary part too, _ 
wo 
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would be nothing left for the brother. But the Ld. Chancellor 
held clearly, that ſhe fould have her legacy and her cuſtomary ſhare 
7%; there being no words in the will to exclude her, ſhe Hal not 
be barred by implication ; and if tizere were nothing for the brother, 
he could not help that, it muſt go as far as it would. 2 Freem. 
Rep. 67. pl. 78. Trin. 1681, Bravell v. Pocock. 

3. Per Cur. any proviſion made by the father in his life-time The re- 
for his children, is an advancement within the cuitom unleſs it be porter que- 
declared by writing, that they are not ſufficiently advanced, and for 4 72 
ſome time it was held that in ſuch writing there muſt be * mention ſeems only 
made what ſumme they received from their father becauſe of bring- ſuch a pro- 


ing it into hotch-pot. Vern, 89. pl. 78. Mich. 1682. Fouke . 4 
V. Lewen. | marriage, 


or in ptr ſuance of a marriage agreement. Ibid. 89, 90. 


4. The father by a prior will declares a child not fully advanced, 2 Chan. 
and after revokes that will, and by a latter declares that child fully * * 
advanced, ſuch fœrmer will is a ſufficient declaration to let the Honey— 
child into hotch- pot. 2 Chan. Caſes 117. Trin. 34 Car. 2. od. S. C. 
Anaud v. Honeywood. 16 


&c. certified and held ace dingly.— 8. C. & S. P. certified, Mich. 34 Car. 2. Ibid. 129.-— 
Vern. 345. pl. 340. S. C. but S. P. does not appear. 


5. A portion of money given by a freeman of London f his ſon, 
has ever been taken for, and towards the advancement of ſuch ſon 
out of his father's perſonal eſtate, within the cuſtom of the city of 
London, 2 Chan, Caſes 118. Trin. 34 Car. 2. Anaud v. Ho- 
ny wood. | 

6. Father on his ſon's marriage, purſuant to articles for pur- Vern. 345. 
chaſing lands to be ſettled on his ſon and his wife, &c. advances py 4 
4000l. Quere, If this be advancement to bar him? The Chan- aud Ld. 
cellor decreed, the ſun to have a ſhare of his father's perſonal Chancellor 
eſtate, without bringing the goool. into hotch-pot, 2 Chan. Caſes _ __ 
119. Trin. 34 Car. 2. Anaud v. Honeywood. colour to 

reckon this 


any part of the perſonal eſtate. 2 Chan. Rep. 179 to 187. S. C. and the Condi declarcd, 
that this money ſhall be taken as lend, and not as pet ſonal eſtate. 


7. Where a citizen has ſeveral children, ſome advanced, ſome S. F. ad- 
not. The advanced die. '| he father dies. There ſhall be no 1 
conſideration had of the dead children, who were advanced; but it bare, by the 
is all one as if they had never been. Decreed. 2 Chan, Cafes, Matter of 
119. Trin. 34 Car. 2. Beckford v. Beckford, 22 

Rep. 327. Trin. 1729. Cleaver v. Spurling. 


8. A freeman of London having ſeveral chymical receipts of a 
very great value, as he imagined, gave them a little before his 
death to J. S. who had married one of his daughters. It was 
alleged in order to bring the ſame into hotch-pot, that they 
brought J. S. the defendant 50ol. a year, and plaintiff offered to 
give the defendant 5o0ol. for his intereſt therein, and ſo inſiſted 
that they ought to be looked upon as part of the 1 

119 | 1 
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fonal eſtate, and that defendant account for them to the pfain tif. 
who had married the other daughter. But Ld. Chaneeltor would 
not decree the fame, faymyg, he would not countenance ſuch a piece 
of quackery as to put a value upon them. Vern. 61, 62. pl. 59 
Mich. 34 Car. 2. Jenks v. Holford. 

_— g. If a citizen c:veys to a child Hund of mheritance, rt 

be expreſſed for advancement, it bars no child's part; but ſuch 

g pa 

8. C. child may come in for a ſhare, &c. with the reſt. This was cer- 
tified dy the recorder. 2 Chan. Cafes 160. Hill. 35 & 30 Cas. 
2. Rich v. Rich. | 

Vern. 343- 10. The queſtion was, whether the ehifdren, who are deckred 

Fel. not fully advanced, are to bring what they had received int Het 

Chancellor pot with the erphanage thirds after the eſtate is divided into thirds, 

os * * and not into hotch- pot with the whole cſtate; 2nd degree! ac- 

Joubr at cordingly, not to be with the whole eſtate; and what hath ben 

ic muſt be received by any one more than their ſhare, and kegeeies, is to bo 

* repaid, as the maſter ſhall appoint. 2 Chan. Rep. 350 250. 2 

phanage Jac. 2. Beckford v. Beckford, 6 

Part only. 


yz Vern. 287, 282. pl. 269. Mich. 1692. S. C. and S. P. accordingly. 
| ce 


11. A freeman gave 4 portion with his only chi on her mar- 
riage. Whether ſhe was excluded thereby of her orphanage part, 
the teſtator not having declared by will, or otherwite, that the was 
not fully advanced? 2 Vern. 234. pl. 215. Trin. 1691. Fane 
v. Bence. 

12. With regard to the advancement of a child, it has been de- 
termined, that mal! inconſiderable ſums accaſiznally given to a child, 
cannot be deemed an advancement, or part thereof. "Thus main- 
tenance money, or an allnwance made by a freeman to his ſon at the 
Untverſity, or in travelling, &c. is not to be taken as any part of 
his advancement, this being only his education, and it would create 
charge and uncertainty to inquire minutely into fuch matters. 
So putting out a child apprentice, is no part of his advancement, 
for it 1s only procuring the maiter to keep him for ſeven years, 
inſtead of the parent. Trin. 1718. at the Rolls. Hender v. Rofe. 
But the father's buying an office for his ſon tho but at will, as a gen- 
tleman penſioner's place, or a commiſſion in the army, theſe are 
advancements pro tanto, 3 Wms's Rep. 317. in the note, cites 
Norton v. Norton. Mich. 1692. by the Lords Commillioners 
Rawlinfon and Hutchins, | 


The very 13. Where it appears, any how, ander the father's hand, how 
declaring much a child has received, though it is therein ſaid, that the ſaid 
1 portion is, or was, in full of his child's part by the cuſtom, yet the 


vanced was, Child ſhall come in for the cuſtomary part of the reſt of the father's 


will let the perfonal eſtate 
hate © x 


the cuſtom 


bringing the portion already received into hotch- 


pot; otherwiſe it is, if it does not appear under the father's hand 


for his or- What the advancement was. 2 Salk. 426, 427. Anon. 


pha 


nage | 
part; and though the child afierwards received further greater ſams from his father, and the cer- 
tainty thereof appeared by bis own anſwer, yet thoſe ſums, which were additional gifts to his ad- 
vancement, being with the ſum mentioned by the father, brought into hotch- pot, will not ber his 
orphanage part. Wimns's Rep. g42. Hill. 1716. decrecd by the Maſter of the Rolls, Northey v. 


$irdnge» 
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Strange, —- Chan. Prec. 470. pl. 295. Paſch, 1719. Northey v. Burbage, S. C,Gilb, Equ 
Row: 16th 137. S. C. in — velbi. Y . 


14. By the cuſtom of London, if a freeman hath advanced a 
child in his life-time, and it appears by his will, or by any writing, 
what the ſum advanced ts, and that the ſum advanced is leſs than 
the cuſtomary ſhare doth amount unto, ſuch child, ſo advanced, 
may come in for a cuſtamary ſhare, bringing the ſum ſo advanced into 
hatch-pot ; but if it doth not appear what the advancement is, then 
the advancement is a bar of the cuſtomary ſhare, The caſe here 
was, that the father of the plaintiff and defendant in his will takes [ 208 1 
uetice, that he had advanced the plaintiff in his lifetime, by giving 
ber Zool. and upwards, and thereupon gives her 58. only by his 
will. And the queſtion was, whether this ſhall be taken to be 
ſuch a certain ſum appearing in writing that ſhe may put it into 
hotch-pot, and come in for her cuſtomary ſhare, by reaſon of the 
word (upwards) which, as it was faid, made it very uncertain 
but decreed that ths was a certain ſum appearing in writing, and 
he would take it to be Zool. only; and although it was faid, 
that by the word (upwards) it might be taken to be 5091. or 1000l. 
the Maſter of the Rohs ſaid, it could not be ſo intended here, but 
that it might be intended a little more, and fo little, that the 
teſtator did well know, & de minibus non curat lex. Note, it 
was ſuppoſed that the word (upwards) was inſerted purpoſely to 
make it uncertain, which made it look like a trick; but if he had 
taken notice that he had advanced his daughter, and not faid 
of what, ſhe had been barred; but here it was decreed, that ſhe 
Should come in for her ſhare, bringing the Zool. into hotch-pot. 

2 Freem. 279, 280. pl. 351. Hill. 1704. Bright v. Smith. 

15. If a freeman of London enters in his books ſeveral ſums of s. c. cited 
money, as paid on account of his daughter's portion, he cannot — C. 
afterwards write off again, or make the huſband debtor for them. We 
Per Cowper C. 2 Vern, 631. pl. 560. Hill. 1708. Dean & Ux. Rep. 642, 


V, Ld. Delaware. 043: cough 


the ſame be written by the free-man's Book keeper or ſervant, it is as ſufficient as if written by 
freeman himſelf, and ſuch advancement may be brouzht into hotch-pot. But Ibid, 643. 
in a note added at the bottom of the page, is a quære, If this is warranted by the certificate of the 
Cele, which was as follows, [and which I will add here to ſhew the form of ſuch certificate. 
% Dean & Ux' v. Ld, Delaware, May g. 1710. Tn purſuance of an order of 16th December then 
laſt, it is certified, that if a freeman of the city dies, leaving a wife and one daughter married in 
* his life-time, and it appears by the books of ſuch freeman, that he had paid ſeveral ſums of 
4 money in part of ſuch daughter's portion unto her huſband, and afterwards ſeveral other ſums, 
% which ought to be taken as paid on account of the portion, but not expreſsly entered in ſuch 
* freeman's books as paid in part of advancement, or in part of the portion, (all which entries are 
of the teſtator's own hand writing) and ſuch ſums taken altogether do not amount to a third 
* part of ſuch freeman's eſtate, put together with what he left at his death, ſuch daughter ought 
* not to be taken as fully advanced, but in part advanced ouly; .and in ſuch caſe, by the cuſtom 
* of the city, ſuch child and her huſband are to have a third of what the teſtator left at his death, 
% without regard of what was received in the father's lile-time, and without putting what had 
6 been ſo received to the eſtate left at his death.? 


16. A freeman of London, who was a widower, and had ſeve- Any /and 


of inheri- 


ral children, being poſſeſſed of a conſiderable leaſehold eſtate, on à },,.. yg 


fecond marriage conveys theſe leaſes in conſideration of 20001, 9r- by the trees 
| gion, man upos 


—— 4 [ äj——1ñ 44 — —ä—ͤ6ꝓͤ 
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his chil- tion, in truſt for himſelf fer life, remainder to his wife for life, 


dren, is nt in lieu and bar of all diwwer, cu/lomary e/late, Fc. remainder t 
to be called ; | 


an advance. tbe fir/1 ſon 4 that marriage, and ſo to every other ſon; and in the 
ment, either ſettiement there was an agreement, that truſtees ſhould ell theſe 


in pait, or . : : 
8 le ſes and inveſt the money in the purchaſe ef lands of inheritance, 


in the cu. to be ſettled to the uſes aforeſaid ; but the 2u/bund dying before 
tom, in re- any purchaſe made, it was held firſt, that the wife was barred 
bald they from claiming any other part of the perſonal eftate. Secondly, 


are not 


Albi tbe that the children by the firſt venter could have no right to thoſe 
exjtom, leaſes; neither would this ſettlement prevent the children of 


which 2 the ſecond marriage from coming in for a ſhare of the reſt of the 
fects only O 


the perſonal perſonal eſtate ; for by the agreement theſe leaſes are now to be 
elle of conſidered in equity, as if a purchaſe had been actually made, and 


the trcc- . : = b 1 
1 the freeman had paid the money out of his pocket. Equ. Abr. 


wiſe of «a 153. pl. 8. cites 2 Vern. 655. Mich. 1700. [1710] Hancock 
leaſe fer v. Hancock; {but that is only a ſhort note of the caſe. ] 

4474. 
But if lands of inheritance ate given to a child in bar of the orphanage part, and accepted as ſuch, 
nt will be binc1ng, or at leaſt the child cannot have both; per Jekyl aa Gilbert, comm:thouers, 
2 Wms's Rep. 274. Paich. 1725, Cox v. Belitha, 


209 } 17. A freeman of London married a widow of a conſiderable 
Abr. Equ. fortune, but ſhe had ſeveral] children, and it was agreed, that he 
2 157. ras to have 600. only of her fortune, and the reſt to be ſettled 
Gilb. Equ, upon her children, and in cafe fhe ſurvived him fhe was to have 
Rep. 8:, G00. to be paid her by his executors; accordingly a deed was 
nA in t. executed and the parties were mentioned to be citizens of London. 
bs Inis was decreed by Ld. Harcourt as a ſatisfaction of her cuſ- 

toinary part, and took notice that the deed was expreſsly worded 
in confideration of the marriage and marriage portion, fo that he 
was abſolute maſter of that bool. and therefore this Gl. muſt be 
looked upon to come out of his perſonal eſtate. But as to the 
moiety of the other moiety (no iſſue being of the marriage) there 
was no queſtion made, but the widow would be intitled to it, 
and an account was decreed accordingly. And the Maſter or 
the. Rolls took notice of the deed mentioned to be made between 
the parties, citizens of London, ſo that the cuſtom might be well 
ſuppoſed to be in their view, Ch. Prec. 355. pl. 248. Hill. 1711. 

Whithill v. Phelps. | 
2Vern.6os. 18. A freeman of London having children by his firſt wife, and 
i 23 Hul. being about ts marry again, made a ſettlement of ſme leaſehold ęſtate 
8. C. not on his intended wife, and the iſſue of that marriage; the marriage 
S. P.—— takes fect The Euſband dies having iſſue, and a conſiderable 
m ess. p-rſonal eſtare. The children, by their firſt venter, brought their 
Nic %, bill for an account of the perſonal eſtate, and inſiſted it wholly 
S. c. bat belonged to them; and that the ſecond wife and her iſſue ought 
5 wy to be excluded from any ſhare thereof by reaſon of the proviſion 
the wife of made for them; it was decreed that this 3 with his wife 
a ireemen, before marriage bound her, but the children, being infants, were 
left to make their electian when they came of age, whether: they 
would abide by that proviſion made for them by that ſettlement, of 
relinquiſh that, and come in for their cuſtomary ſhares only ; and 
| afterwards 


Þ 
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fſterwards on a rehearſing, what ſhould become of the cuſtomary ir 
part; it was held to fall into the huſband's ſhare; and in caſe no 'Y 
diſpoſition was made thereof by him, it mult go according to the 
ſtatute of diſtributions, G. Equ. Rep. 95. Paſch. 1 Geo. cited —_ 
in the caſe of Hancock v. Hancock. 
19. Smith was @ freeman of London, and had iſſue one child only, MS. Rep. 4 
a daughter, and gives her 20001. portion, and marries her to the * —_— | 
plaintift Maggot, and is a party to the marriage-articles, wherein 3 
this ſum of 3oool. is declared to be given to her for ber portion 
by her father, the ſaid Smith. Afrerwards the faid Smith makes b 
his will, and thereby deviſes the ſum of loool. to his ſaid daughter, 2 
and likewiſe gives ſeveral legacies ta her children ; he alſo gives 1 
to his daughter certain lands for her life, &c. and then follows this 


proviſo (viz.) provided if my jaid daughter ſhall not within two 1 
months after my deceaſe, upon requeſt to her made by my executriæ, 1 
give a good and ſufficient reliaſe is my executrix of all her right 'F 
and intereſt to her, cuſtomary ſhare of my eſtate, &c. Then my 1 


will is, that the legacy to her of Icool. and the ſeveral legacics 
aforeſaid to her children, Pall be void, and makes his wife (now 
defendant ) his ſole excutrix and reſiduary legatee. 
The bill was brought by the huſband and wife, in right of the 
wite, for her cuſtomary ſhare of the teſtator's eſtate. 
iſt, It was agreed, where the porticn of the child appears in 
certain under the father's hand, ſuch portion ſhall not be taken for 
a full advancement in the life-time of the father, to exclude and 
bar ſuch child of her cuſtomary ſhare. 
2dly, Where a freeman dies, leaving only one child, who has 
had a portion from her father in his life-time, ſuch child ſhall nat 
put her portion in hotch-pot, but is intitled to her cuſtomary ſhare, 
beſides what ſhe had for her portion, becauſe where there are 
more children than one, ſuch portion ſhall be put in hotch-pot, [ 210 J 
only with the cuſtomary ſhare belonging to the children, that all 
the children may be equal. See Lord Delawar's caſe. 
3dly, It was reſolved in this cafe, that the plaintiff's wife ned 
only releaſe her chattle legacy, and not the deviſe of the lands to her 
for life, becauſe the expreſs condition in the will doth controul | 
the implied condition by the cuſtom, that ſhe muſt renounce all il 
benefit by the will, if ſhe will take advantage of the cuſtom in d 
ſubverſion of the will. jo 
4thly, If the children, being infants, ſhall forfeit their legacies | 
according to the proviſo, or not by the act of the mother. This 
point Lord Chancellor would not now determine upon this bill, 
but ſaid, it would be time enough to do that, when they ſhould | 
bring a bill for their legacies; but as to the other matters decreed 
ut ſupra, Per Cowper C. MS. Rep. Trin. 2 Geo, Maggot v. 
mith. x 
20. A proviſion 2 a child on her marriage by a freeman is no 
bar to any future ſhare ſhe might be intitled to by the cuſtom, 
any more than it would be to her taxing by deſcent or deviſe, ol 
Cited by Mr. Vernon. Ch. Prec. 508. as decreed by Ld. C. j 
Cowper, Mich. 1717+ Platt v. Stanton. |! 


21. 8. 
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2 Vern. 753. 
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21. S. brings a bill for one third of his wife's father's perfonat 
eſtate ; a ſettlement by agreement, &c. was made on the marriage, 
and the father gave with his daughter an eſtate, as i her mar- 
riage portion, &c. By will, the father gave a loool. to his wife, 
and five tenements (which were his on Teaſes) to truſtees in truſt for 
the daughter's ſeparate uſe, and made the wife executrix. S. being 
beyond fea, left the wife and children upon the mother, who 
maintained them. Per Cowper C. iſt, An advancement of a 
daughter by à real eflate as her portion, &c. was not an advance- 
ment w:thin the cu/icm ;, but if it were in land, the certainty doth 
appear, and the land muſt be valued, and brought into hotch-pot ; 
the cuſtom has na relation to an e/tate of inheritance ; if a freeman 
lays out his money, the cuſtom is defeated ; but if there was any 
proviſion made by agreement, c. that inflead of money as a por- 
tion, Ic. the father ſhould diminiſh his 2 eſtate ly making 
a purchaſe, it might be a queſtion haw far this would be within the 
en om? But lands deſcended, er purchaſed, an; not. 2dly, That 
8. mutt have one third of the clear perſonal eſtate, deducting the 
widow's chamber, * paraphernalia, &c, 3dly, That the five tene- 
ments given to the ſeparate uſe of the wife, hould not go in part 
of this one third to which the huſband was intitled, for that the 
daughter had no election in this caſe. She could not chooſe the 
one third, becauſe that was in the power of the huſband, and to his 
account ; and as the hve tenements are here given to the truſtees, 
it is of a different kind from the huſband's one third; nor is it 
to the ſame perſon ; ſo it cannot go in part of ſatisfaction within 
the meaning of the teſtator. In caſes of the cuſtom, the legatce 
has an election, whether he will renounce his legacy, or his one 
third part. Here the father has under all events, ex abundanti, 
made a proviſion for the ſęeparate uſe of his daughter out of the 
part which the father had power to diſpoſe of. 4thly, If the lega- 
gacies fall ſhort, every one muſt abate in proportion; but if the 
daughter's ſeparate proviſion fall ſhort, which the father intended 
her, the Court ought to lay hold on that which the huſband ought 
to recover when the account is taken, and it ought to be brought 
before Maſter, eſpecially if the huſband's going away were 
without the wife's default. 5thly, This ſpecific legacy of the 
five tenements muſt be valued, and every one muſt abate in pro- 
portion, Gthly, The wife and executors muſt have her 1oool. 
beſides her one third part. Mich, 4 Geo. Stanton v. Plat, 

22. Sir W. W. in 1718. made his will, giving te his daughter 
7000l. and to his ſon and executor, all the reft of his eflate. He 
declared that this legacy to the daughter was in ſatisfattion of all 
fhe could claim, &c. under the cuſtom, and ſhe was to declare within 
one month after his death whether ſhe would abide by that or not, 
and the was to releaſe, &c. The teſtator lived two years after 
this will, and after his death, the daughter marrying within a 
fortnight, they were both made acquainted with the will, and the 
executor and ſon came one morning, and made a delivery of ſome 

late, &c, ſpecifically deviſed, and alſo aſſigned an annuity in the 
xchequer, which was given to the daughter, &c, and being aſked 
| £0 
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te ezacitte à releaſe ſome time was deſired for conſideration, &c. 
In Mich. Vac. the queſtion was, on a plea to the diſcovery and 
#ccovnt prayed by a bill, whether what the daughter and her huſ- 
band had done, did amount to ſuck an acceptance as did determine 
their election, and te exclude them from 2 ſhare by the cuſtom ; 
=nd per Ld. Chancefler the plez was allowed, becauſe they had 
vet made any election by the bill te wave the will, but with a 
:aving te any farther claim, or right they might make, i. e. by 
amending their bill, and running the bazard of the account of 
the perfonal eftate; for whether it be more or leſs, they muſt 
adide by che event of it, He declared that it was the teſtator's 
antention, that if ſhe accepted of the legacy, ſhe was to take that 
in ſatisfaction of the whole, under the cuſtom, and that he never 
antended ſhe ſhould have an account of the perſonal eſtate, to 
tee whether it was her beſt way to abide by the one or the other, 
the was te have no {uch liberty, and therefore he confined her to 2 
momh's time to declare herſelf, ſo that all objections made from 
ker, being under ay ſurpriſe, or having auy thing miſrepreſented 


anto ker, is out of che caſe. It is likely Sir W. W. thought the 


cuflom very hard, and he had @ mind to tie her down; but 
this muſt be a com eat acceptance by her of all that he had 
impoſed, but in this caſe it deth not appear that all was finiſhed 
and compleated, ſome things ſhe did accept oh, but the executing 
of the releaſe was put off, and other matters, far farther conſide- 
ration, ſo that this was not a full and entire acceptance, though he 
thought that if all had been done and accepted of without the 
rel eaſe, that was not fo neceſſary to be done within the month, 
but might be executed at any time, Per Ld. Chancellor. 
Mick. Vac. 1721. Smith v. Withers, 

23. Where a dargbter, who married without the father's con- 
ſent, wes afterwards advanced ix part, and the freeman, the father, 
bad ſettled ſome _— efate to the ſeparate uſe of the daughter, 
the feme covert, this ought to be brought into herch-por, it being, 
in the ſtricteſt ſenſe, an advancement of the child pro tante; 
2 Wams's Rep. 273, 274. Paſch. 1725. per Jekyl and Gilbert 
commiſſioners. Cox v. Belitha. 

21. A ſettlement was on the wife of a citizen the 
perſonal eſfate af the huſband, in har and 3 ber 
clæim, and demand ont of his per ſomal eftate by the cuſlom or other- 
ö The bußard died inteate. The wife is barred of her 
diſtrĩbutive ſhare of her kuſbaud's eſtate by the ftatute of diſtribu- 
tions by force af the words (or otherwiſe) for they can extend to 
nothing elſe; and it was ſaid to be twice ſo adjudged by Cowper C. 
in the caſe of Pit. v. Lee, and Davila v. Davila; and decreed 
accordingly by King C. MS. Rep. Mich. 13 Geo. in Canc. 
Badcock v. Stanhope. | 

25. Though a deddaration by a freemax's will only, that a child 
was fully advanced, is not of itſeif ſufficient, yet where the ad- 
Yencement was forty years before the freeman's death, ſo that it 
was difficult to prove an advancement made at that diſtance of 
uns, yet a proof was read that the denghter's buſband ww 
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Feſſed he had received above * 1000). portion with his wife from the 
freeman at his marriage, this was fatisfattory. 2 Wms's Rep. 
527, 528. Trin. 1729. at the Rolls. Cleaver v. Spurling. 
Where a daughter of a freeman of London accepts of a legacy of 
10, oo0l. left her by her father, who recommended it to her to releaſe 
her right to her orphanage part, which the does releaſe accord- 
ingly; if the orphanage part be much more than her legacy, 
though ſhe was told ſhe might elect which ſhe pleaſed ; = if jhe 
aid not know ſbe had a right, firſt, to enquire into the value of the 


| perſonal eftate, and the quantum of her orphanage part, before ſhe 


made her election; this is ſo material that it may avoid her rele 
3 Wms's Rep. 316. Trin. 1734. Puſey v. Deſbovrie. 

27. A. a freeman of London had iſſue two ſons, B. C. and four 
daughters, D. E. F. and G. He in his life-time gave to B. and 
C. and to D. and E. 1500l, a piece, and took ſeveral receipts in 
the following words, viz. Received of my father A. 1500). 
which I hereby acknowledge to be on account, and in part of 
what he has given, or ſhall give unto me his ſob [or daughter] in, 
or by his late will. Afterwards A. made his will thus, viz. And 
whereas I have beretefore paid to, given, or advanced with my child- 
ren B. D. and E. [omitting C.] the ſum of 5001. a piece, now 1 
do hereby in like manner give and bequeath unto my three other ch1ild- 
ren, C. F. and G. the ſeveral ſums of 1500l. a piece, and then gives 
the reſidue equally among his children. The cuſtom of London 
being waved on all ſides, the queſtion was, whether C. ſhould 
have another 1 500. upon the later words of the will, or ſhould be 
in the ſame eaſe with B. D. and E. they being equa!ly advanced 
by the father and this ſeeming to be only a m/take in the teſtator, 
it was inſiſted that the receipt could not controul the exprets ſub- 
ſequent gift of the father, and that the omitting C. ſhould be 
plainly intended a difference between them. But Ld. C. Talbot 
decreed the 1500]. received by C. in A's life-time to be a ſat:/- 
faction for what A. gave him by his will, and that he ſhould not 
have another 1 50ol. upon the later words. Caſes in Equ. in Ld, 
Talbot's Time 71. Paſch, 8 Geo. 2. Upton v. Prince. 


(B. 7) As to the Children's Part in Caſe of Sur- 
vivorſhip. To whom it ſhall go. 


8. — cited 1, JF a freeman of London dies, leaving ſeveral orphans, and 
ms s 

3 

in a nota of 


any of them die under age, whether this part is by the cuſ- 
tom to go to the ſurvivor ? Vernon for the plaintiff argued, that it 
did by the cuſtom go to the ſurvivor, and had known a caſe where 
one married an orphan, and made a ſettlement on her; and ihe after 


died under age; her fortune went to her ſurviving brothers and 


ſiſters, and her huſband could not have it; it was admitted by the 
court and counſel, that the father's will in this caſe (which gave it 
the ſurvivors) did operate nothing, becauſe they did not claim under 


him; but by the cuſtom paramount the will, though a caſe was cited 
temps 


ns my» mim a =. 
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temp. Eliz. where it was held, that the father may deviſe the 
orphanage part of the child, if he die within age, ſo that it be not 
to the prejudice of another orphan. Afterwards 5th | 
1702, the recorder certifyed the cuſtom to be, that zf the orphan 
fn dies before 2.1, his ſhare ſurvives; and if a female dies unmarried, 
and within the age of 21, her ſhare ſurvives & likewiſe, and the } 
orphan cannot give it away by will. Chan. Prec. 207. pl: 167, 4 
Mich. 1702. Jaſon v. Eſſington. 
2. If there be a widew and two daughters, and one of the daugh- 1 


ters dies, her orphanage part ſhall wholly ſurvive to her ſiſter, and f 
that even after a diviſton and partition made between them ; but if ' 
the ſather”s legatory part was deviſed to the daughters, that is under N 
the direction of the flatute as a legacy, and mult be diſtributed be- z 
tween the mother and the ſurviving daughter accordingly; this 4 
difference was taken and agteed by the Court. Chan. Prec. 372. 1 
Trin. 1713. in caſe of Loeffes v. . = 


A freeman left at his death a wife and ſeveral children, one 9 
of the children died en years old. It was agreed that ſhare ſhould b 
ſurvive, and that it was not ſubje to the ſtatute of diſtributions; Fi 
but quære, whether it ſurvived to the mother, as well as brothers : bh 
and fiſters? The orphanage part is not due till 21, ſo that an or- 
phan cannot diſpoſe of it ſooner. Mich. 7 Geo. Canc. Maſter of 
the Rolls. Knipe v. Wale. | 
4. Deviſe of lands to truſtees in fee, in tru/? within fix years gf. 
ter the ny death, to raiſe and pay 1 500l. to his danghter A. 
A. dies within the ſix years; the 15]. ſhall go to the adminiſtrator, 
here being no certain time limited when, but only the ultimate 
me, within which it ſhall be raiſed. 3 Wms's Rep. 119. pl. 27. 
Hill. 1731. Cowper v. Scot, & al'. 


(B. 8) Of Bringing into Hotch-pot, 


r. N orphan who was advanced with z00l. being the h 
chiid, is not to bring it into hotch-pot. 2 Vern. 629. 
bites 17. Jac. 1. Wood v. Fettyplace. 

2. Sum of money given by a freeman of London to a daughter, 
if nat given as @ marriage- portion, or in purſuance of a marriage- 
agreement, is no advancement, as monies given at chri/fentngs and 
Hings- in; but however muſt be caſt into hotch-pot; Vern, R. 
bi. Mich. 34 Car. 2. Jenks v. Holford. | 4 

3. Heireſs has lands given het in frantmarriage; thoſe mult be | 
caſt into hotch- pot; otherwiſe of lands conveyed or given to her by | 
her father, or other anceſtor after the marriag?, Per Counſel, Ibid, | 

4. Where an heir or co-heir had a real eſtate ſettled on him by Chan, 
the father, it is out of the cuſtom of the city of London, and though Cars. 209, 
the father ſhould after declare the ſame to be a full advaricement : 5 oe 
for ſuch child, yet, it is no bar to his orphanage part, neither is it no appeer. 
to be brought into hotch- pot. Vern. R. 216, Hill. 1683, Civil _ Wo 
. Rich, | 2 

| S. P. does not appears 
Vor. VII. 1 | 3. Where 
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B. it the 5. Where a child is married with the father's conſent, and there 
undd ge is @ portion £/ver in marriage, ſuch chill is debarred ttom claiming 
dy the la- any benefit of the orphanage pait, unlels the lather ſhall by writing 
ther, ir {es under his hand and ſeal, not only declare that ſuch child was not 


than her n . 
* fully advanced, but lixewil- mention in certain, bow much the por- 


part will tion given in marriage did amount unco, that ſo it may appear 
amount :9 what fum is to be brought into hotch-pot. Vera. 216. Hill. 
this will let JT. ITY ; 

Morin her 168 3. Civil v. Rich. f 

ſhare hy the cuſtom. 2 Vern, R. $30, Hill. 1568, cites Turner v. Langland. - For * otherwiſe 
1: thall be intended a full and compiest advancement. 2 Wwis's Rep. 527. Inn. 1729, by the 
Matter of the Rolls. Cleaver v. Spuiling. . 

4 * : 

52141 

2 Vera 274 6. Money to be brought into hotch-pot by an orphan, ſhall be 


1 brought inte the orphanage part au, and not into the perſonal 

281. Mich, eſtate in general, ſo as the widow to come in for part ot it, Vern. 

_ C. 343. Mich. 1685. Beckford v. Beckford. | 
S. P.— 

2 Chan. Rep. 359. S. C. 


2 Vern. 554. Mich. 1517. Stanton v. Plate. S. P. 


2 Chan. 7. Money given by a freeman of London, : be laid ont in land 
3 17 and ſettled on his eldeſt fon for life, remainder to his firſt and other 
tons in tail, ſhall not be reckoned any part of his advancement, 
and be brought into the hotch-potch, Vern. R. 345. Mich. 1685. 


Anand v. Honey wood, | 


Se Fgu. 8. Upon a reference to the recorder of London, by Ld. Chan- 
„ cellor, to certify what is the cuſtom in London, concerning the 


ts pl. 4. of advancement of children by their fathers, &c. which would ex- 
tac S.C.the clude them from having ſhares of the perſonal eſtates of their 


. fathers after their death; Sctjeant Lovell, Recorder of London, 


batim, viz. certified the cuſtom to be thus, viz. If the gu gives to the child 
"down «5 I500l. and in his will d:clares, that he has advanced him, ard 
iermen afterwards dies, the child ſhall have no part of the reſidue of the 


IJQcTImEet 
2 the 5 perſonal eſtate of his father. But if he had ſaid by his will, that he 
pon, had given 1500. (which was a jufficient advancement) yet, upon 
heard the putting it in hutch-potch after the death of bis father, he ſpall have 
fe: parties bis ſhare of the perſonal eftate of his father, c. And if a man 
en wir. marries his daughter, and gives her a portion, if he daes not take any 
= _ a netice of it in his will, this will be a ſufficient advancement, and ſhe 
the 1>w, do ſhall have no ſhare of her father's perſonal eſtate after his death. 


1 Ex relatione m'ri Selby. Note, Mr. Cheſhire was alſo preſent 
1 Your . = l ' 
FF, in Chancery, when Mr. Recorder made this certificate; but he 


lordſhip. Þ EA a . 
that by the did not entirely agree with Mr. Selby about the certificate Ut 
laws and ſupra, Ld. Raym. Rep. 484. Trin. 11 W. 3. Chaſe v. Box. 


cuſtoms of 


tion of bis ur her ſeid father's perſonal or culomaty eftate, to be had at the time of his deceaic, 
except ſuch father by his laſt will and teſtament, or — other writing by him written, and ſigned 
with his name or mark, [ha}l declare or exwicſs the value of ſuch advancement; and then every 
ſuch 1114, after the deceale of his or her faid father, producing luch will or other writing, an 

bringtug fach portion fo had of his or her father, or the value thereof into hutch-potch, ſhall have 
2s much as will mike wp the fame a full chiid's part or portion of the cuſtomary eftate, his or her 
ſaid father had at the tte of his deceale; notwithitanding ſuch father ſhall, by apy writing under 
his hand and ical, declare ſuch child was by Liu fully advanced, Ic 

9. 


r 
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9. If a freeman has one child only, which has received ſome portion 2 Vern. 234. 


from his father, and the father dies; leaving this child and a wife, oy L 


the child ſhall have his full orphan's part, without any regard to Bence. S. P. 
what he has already received, for that advancement in part is only 2greed- 


to be brought into hotch potch with children, and not with 1554. 659. 


others; per Sir Edward Northey. 2 Salk. 426. Hill. 1708. 


Dean & Ux? 
v. Lord Delaware, S. P. 


judged after ſoleu debate. 2 Wms's Rep. 527. Frin. 1729, by the Maſter of the Rolls. Cleaver 
v. Spurling, . 


10. If any child has any thing by the will more than the reſt, 


which is declared as a ſatisfaction for her advancement, if ſhe will 


claim the benefit of the cuſtom, ſhe muſt wave this; per Ld. 
Cowper. Hill. Vac. 5 Ann. 

11. A free-man of London willing to prefer two daughters | 215 
beyond others, bequeathed to them a bond of Joool. Afterwards Gilb. Equ. 
by advice the clayſe was raſed out, and the will re-publiſhed, and "#5 nt 
a new bond given in the nane of J. B. in truſt for the two daugh- tidem ver- 
ters. Ld. Cowper held, that this bond muft be brought into bis. 


hotch-pot to intitlo them to a further ſhare. Ch. Prec. 269. GM 
Mich. 1708. Hedges v. Hedges. Hodges v. 
Moor. S. C. 


but contains only ſhort notes thereof. Though in this caſe ſome of the other children had 
given receipts, but knew nothing of their equitable right ; Ld. K. Cowper declared, that this was 
but evidence, and that he would, not withſtanding, let them into their right, though otherwiſe, if 
there bad been a receipt under ſeal. MS. Rep. 


12. A. on his ſon B's marriage with C. covenanted in caſe of a 8. C. cited 
ſecond marriage to pay the firjt ſon by the firſt wife 500l. There — 
was a ſon and ſeveral children beſides, of the firſt marriage; per 4915. in 
Cur. the heir muſt bring in the 50ol. into a hotch-potch, though caſe ot 
in nature of a purchaſor under a marriage ſettlement. 2 Vern, —_— 
638. Hill. 1708. Phiney v. Phiney. | 

13. Bill by the plaintiff as only chi of her father, a free-man of MS. Rep. 
London, for her ſhare of her father's eſtate, according to the cuſ- Gn. 3. 
tom of the city of London. The caſe was, the plaintiff at ſeveral Canc. Stan- 
times had receive ſeveral ſums of her father in his life-time, and pe NS 
her father transferred 17001. bank ſtack in 105 fer himſelf, in order * 
to diſpoſe of it by his will to the defendants, SC. 

Quere, If the plaintiff ſhall put the money given her by her fa- 
ther in his life-time into hotch-potch, with the reſidue of the teſ- 
tator's eſtate, or whether ſhe ſhall retain the money ſo given to her 
by her father, and have a moiety of the reſidue of her father's per- 
ſonal eſtate, (being an only child, and the te/tator having no wife) 
according to the cuſtom. 

Mr. Finke for the plaintiff, inſiſted, that the plaintiff is inti- 
tled to a moiety of her father's perſonal eſtate by the cuſtom with- 
out putting in hotch-potch, what was given her by her father in 
his life-time, ſhe being an only child, and not fully advanced by 
her father in his life-time. 

He cited the caſe of TURNER v. JenniNGs, lately in this 
Court, where it was rcſolvcd, that a child of a free-man of Lon- 


R 2 don 


Ibid. 734. Mich. 1717. Stanton v. Platt 8S P. —. P. ad- 


me 


— — 
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don ſhatl not put in hotch-potch what was given to her by her 
ſather in his life-time, and unlets there be other children, and ſo it 
was reſolved in Chancery, in the caſe of DAN v. LORD DELA- 
WERE, that an only child ſhall not put in hotch-potch where there 
is 2 widow, but thall have her cuſtomary ſhare beiides what her 
father gave her in his life-time. If the child be fully advanced in 
the father's life-time, the father may diſpoſe of all his eſtate by 
will; fo if the father marries his daughter in his life-time, and de- 
clares her fully advanced, without expreſſing what ſum he gave 
with her in marriage, this is a ful! advancement by the cuſtom, 
though not fo in reality, and will bar her of her cuſtomary ſhare, 
but it the certainty of the ſum appears ſo given in advancement of 
the child, and it falls ſhort of her proportion of her father's eſtate, 
then it ſhall be put into hotch-potch, and ihe ſhall have her cuſ- 
tomary ſhare. Declaration of a full advancement by the father, is 
not a bar of the cuſtomary ſhare in no caſe but that of marriage. 

If a freeman of London has ten children, and filly advances nine 
af them in his life- time, the tenth child ſhall have the whole cuſto- 
mary ſbare belonging to the children. If it appears that 41 
enly child has received from his father in his Afe- time, as much as 
. brs cuſtemary ſhare amounts tz, this ſhall be taken as a full ſatiſ- 
J 216 ] faction of his cuſtomary ſhare, but if it fall never fo little fhort 
theres}, then it ſhall be taken as a gift from the father, and the 
child thall have his whole cuſtomary ſhare, without any regard 
to it. 
Note, Tracy J. who fat for Ld, Chancellor, ordered an account 
to be taken what money the plaintiff had received from her father 
in his life-time, and on what account, and reſerved the conſidera— 
tion, whether money given to her by her father in his life-time, 
ſhould be taken in part of her cuſtomary ſhare, or whether ſhe 
ſhould have a moiety of her father's eſtate over and beſides what 
he had given her in his life-time, there being no other child. 
Curia adviſure vult. MS. Rep. Trin, 3 Geo. in Canc. Stanley 
v. Smith and Norclift, | 

14. A. having ſeven children makes an executor in triſt, and de- 
Doiſes te each child one ſeventh of his = ag eſtate ; one of the child- 
ren dies in his life-time, and one of the fix ſurviving children has 
been advanced by the father in his life-time ; yet this child ſhall take 
his full ſhare of the ſeventh part, without bringing what he had 
before received into hotch-potch, 3 Wms's Rep. 124. Hill. 
1731. Cowper v. Scot, & al', 


(B. 9) As to the Legatory Part, or Dead- Man's 
Sharc, whereof he may diſpoſe as he plcaſes. 


e. HA'T the cer part, belonging to the admimflratcr of 
a citizen of London dying inteſtate, is not within the act of 
diſtribution of inteſtate's eftates ; becauſe the cuſtom of London 
being faved by the act, the cuſtomary part /hall go wholly to the ad- 
. miniſtrator, 
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miniflrator, as it did before; and ſo it hath been reſolved at 
common law, and in Chancery. 2 Freem. Rep. 85. pl. 94. 
cites it as reſolved by Lord Keeper North. Hill. 1682. Anon. 
2. An inhabitant of the province of Vork made a will, and 
deviſed a moiety of his eſtate te his wife ; adjudged, that the 
widow ſhould have three fourths, 2 Vern. 111. Mich. 1682. 
cites the caſe of North v. North. | 
3. Where a citizen of London, by will, had deviſed 5001. far us. Rep, 
mourning, the queſtion was, whether this 700l. ſhould come out Tr. 1 
af the whole eſtate, or only out of the legatory part? For it _ Rnd 
was inſiſted, if there had been no direction to the will; or if the v. 
will had only directed, that the expences of the funeral ſhould Dack, &a, 
not exceed ſuch a ſum, there the deduction muſt have been out 
of the whole eſtate. Per Cur. mourning deviſed by the will, 
muſt come out of the legatory part, and not to leſſen the or- 
phanage and cuſtomary ſhare. 2 Vern. 240. Mich. 1691, 
Deakins v. Buckley, 
4. Upon heariag this cauſe, the Lord Chancellor ordered ono 
of the maſters to {tate a caſe, and fend it to the recorder of the 
city of London, to certify to the Court the cuſtom of the city, 
The maſter ſtated & caſe as follows (viz.) Thomas Anderſon, a 
freeman of London, by his will directed, that an inventory fand 
be taken of his perſonal eſtate by his executors, and that Barbara, 
his wife, ſhould have her widow's chamber, and after hit debts ant 
Funeral charges paid, gave her a third part of his perſonal late, 
another third part he gave equally aming/t his children Fullana, 
Hannah, Fiſeph and [William, and Jane, who died in the teater's 
life-time, and remaining third part he gave as follyws (viz. ) 740. 
to ſaid Hannah, gol. in ſmall! legacies, 200l. a picre to the fai 
Joſeph, Miliuum and Fane, and the overplus (if any) to be [ 217 } 
equally divided amaugſt four F his children, and to be paid them 
by his executors (viz.) to his ſons at the are of 21 years, and 
to his daughters at the age of 21 years, or marriage. An! if the 
third part of his perſonal eſtate in is dijþoſe ſhould, by bad gebts or 
accidents, fall ſhort, and net be ſufficient to pay all his ſaid legacies, 
he tuilled each of the ſaid legatees jh5uld bear juch ſs (whatever it 
amounted to) in proportion according to their legacies, and made 
Duck, Chandler, Samuet Greenhill, and Thomas Greenhift, ex- 
ecutors ; Duck, Chandler, and Thomas Greenhill, only proved 
the will, and exhibited an inventory of their teſtator's perſona? 
eſtate into the Chamber of London, and entered into the uſual 
recognizance, and paid Barbara, the widow, and the plaintiff 
Readſha y (who married Juliana) ſeveral fums on account ot their 
euſtomary ſhares. Thomas Greenhill died, and Duck having 
taken out adminiſtration to him, a bill was exhibited againſt Duck 
and Chandler, the two ſurviving acting executors, for an account 
of the teſtator's perſonal eſtate, and to have a diſtribution thereof, 
according to the cuſtom and the will. The defendant Duck 
(who was become inſolvent) was indebted 363l. 1s. Tod. as 
the balance of his own account, and 2791, 198. received by his. 
R 3 inteſtato 
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inteſtate Thomas Greenhill, out of the teſtator's eſtate, making 
together 4431. 00s. 10d. | 

Quzre, whether, by the ſaid cuſtom, the /ofs of the ſaid free- 
man's eſtate, by the inſolvency of his executors, ought to be borne 
cut of the teſtamentary part of his eſtate only, or out cf the whole 
perſonal ęſtate only, as well cuſlomary as teſiamentary. 


Ia 4 4 _ * 
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The ſame was certified as follows, VIZ. 


& We the lord mayor and aldermen of the city of London, 
« whoſe names are ſubſcribed, do, in obedience to the ſaid order 
« by William Thompſon, Eſq; recorder of the ſaid city, ore 
« tenus humbly certify unto your lordſhip, that if a freeman of 
London dies, leaving a widow and children, his perſona] eftate 
(after his debts paid, and the cuſtomary allowances for his fune- 
& ral, and for the widow's chamber, being firſt deducted thereout) 
« is, by the cuſtom of the ſaid city, to be divided into three 
« equal parts, and diſpoſed of as follows (vii) one third part 
& thereof belongs to his widow ; another third part belongs to 
« his children unadvanced in his life-time, and the other third 
cc part, ſuch freeman, by his laſt will, may beviſe as he pleaſes. 
« But where a loſs of a freeman's eſtate doth happen by the in- 
ſolvency of his executors, there is not any cuſtom of the city 
& of London which directs whether ſuch loſs ought to be borne 
out of the teſtamentary part of his eſtate only, or out of his 
whole perſonal eſtate, as well cuſtomary as teſtamentary. 
% Dated the 26th day of April, 1715.” This certificate of the lord 
mayor and aldermen, being ſent to the Lord Chancellor Cowper, 
he, upon hearing counſel, was of opinion, that the widows and 
orphans of a freeman of London, are in the nature of creditors 
for two thirds of the perſonal eſtate he ſhall die poſſeſſed of; and 
that if any loſs happen by the inſolvency of his executors, ſuch 
loſs ought to be borne by the legatees of a freeman out of his teſ- 
tamentary part, and the ſame was decreed. MS. Rep. Trip. 
1 Geo. in Canc. Readſhaw v. Duck & al'. | 

5. A man made hi; will, and by it gave all his e/late, according 
ts the cuſtam, having a wife and children, viz. two thirds to his 
wife, and one third to his children, with a deviſe over, Held per 
Maſter of the Rolls, that though this was not exactly conformable 
to the cuſtom, yet his opinion was, that the deviſe of one third to 
the children was void, being what the cuſtom gave, and fo the 
deviſe over not good ; that as the wife was to have two thirds, ſhe 
ſhall take one third by the cuſtom, and the other ſhall be the dead+ 
man's part; theſe proportions are to ariſe after a deduction of the 
widow's chamber, and her paraphernalia, i. e. ſuch ornaments as 
ſhe uſually wore about her body ; for though this is not by the 
cuſtom, and was at firſt only allowed to citizens of the better ſort, 

et it is fit to give the ſame privilege to all citizens widows, 
Maſter of the Rolls. Trin. Vac. 1718. 

6. If a freeman gives a legacy to his child, and 4 Bis 
whole per ſonal ęſtate, the child ſpall not have beth the legacy 2 

ihe 


cc 
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the ar phanage part, even though the legacy does not exceed the dead- 
man's part; Secus if the legacy be given expreſ5ly aut of the tefe 
tamentary part. But in no cafe thal} the child be obliged to 
make his election, till after the account taken, 3 Wms's 
Rep. 124. in the note; Cites 4 July 1718, at the Rolls, Render 
v. Roſe. 

7. In this cafe it was held, that where a freeman of London 
made his will, and deute d legacies i» his children mare than their 
orphanage pai t would amount unto, withret taking any notice what = 
focver of the cuſtom, that theſe legacies (hall be a ſatisfaction of 
their orphanage ſhares, to which they were intitled by the cuſtom 
in the nature of a debt, and that the }-gacics ſhall not come out of 
the teſtamentary or dead-man's part, becauſe it is held in this 
court, that they ſhall not take both by the will and the cuſtom 
too; but where fuch legacies are Jefs than their orphanage ſhares, 
whether they ſhall be pro tanto in ſatisfa tion he was in great doubt, 
and ſent it to the city to certify, though he feemed rather to 
think they ſhould imyhis cafe take both, if none of the deviſees in 
the will were thereby diſappointed. Equ. Ab. 160. pl. 5. cites 
Trin. 1729, at the Rolls, between Nichols and Nicholls. 

8. A freeman of Lbndon, by his will, charges 1500l. on his 
real ate for his daughter, and ade gives her 1500l. out of bis 
perſonal eſlate. The daughter would take tae 1509, out of the 
real eſtate (as that is not within the cuſtom) and alſo claim her 
orphanage part; but the Court, in regard the teſtator had diſ- 
poſed of all his real and perſona! eſtate among his children, and 
intended an equa} diviſion, would not ſuſter the child to diſappoint 
her father's will, but compelled ber to abide mirely by the will, 
er by the cuſlom. 3 Wms's Rep. 123. Hill. 1731. Cowper v. 
Scot, & al”. 


(B. 10) Orphan intitled to what; and how; not- 
withſtandiug any Thing done in Fraud of the 


Cuſtom. 


1. DEED of gift made to defraud the plaintiff of her cuſ- 
tomary part by the cuſtom of the city of London was 
adjudged void. Toth. 113. cites 40 Eliz. Topp v. Topp. 

2. A mortgage made to a citizen and forfeited to him ſhall be 
accounted part of the freeman's eſtate to be diſtributed, and ſhall 
not go to the heir. Toth. 131, 132. cites 7 Car. Aſh v. 
Wood, and Maynard v. Middleton. 

3. A citizen made a deed of truſt of a leaſe ta the uſe of his will, 
and he having two ſons and a daughter, directed by his will his 
executor to convey the ſame to the two ſons. Decrecd that the 
deed is contrary to, and againſt the cuſtom of London, and that 
the daughter ought, according to the cuſtom, to have her part of 
the ſaid leaſe and profits thereof. Chan. R. 84, 10 Car. 1. 


Not v. Smithies. | 
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Lev, 228. 4. A freeman of London deviſed, that his third part ſhould make 
ks the cuſlemary part of his children 5ool. a piece, if their cuſtomary 


quæte de parts did not amount to fo much; and that if any of them died 
cco,—li has before twenty one, his part Huld be divided amangſt the ſurvi vors; 


been much „ 4 7. * „ Wenn : 
dende, ll of them died before twenty-one, except the plaintiff's wife, her 


whether a brother John being the laſt that died, and the plaintiff had received 
treeman's out of the father's part, as much as made his wife's part 500l. and 
_ the queſtion was, if ſhe ſhould be intitled by the will if ſhe thould 


operate on have John's part; it was objected that ſhe ſhould not, for it is 
the 01p3243- not due by the will, but by cuſtom, and ſhe ought to adminiſter ta 


1 .. John to make a title, for the father had no power to appoint a 

ſe:ms to ſutvivor; but per Keeling Ch. J. though the father has no power 

_—_ cen to diſpoſe the cuſtomary part from his children, yet he may appoint 
ela, that 


fire thereof among the children themſelves by his will; 
bade power and ſo Serjeant Wild, recorder of London, faid, it was lately fa 


— "wh reſolved in Chancery, in a caſe where he was counſel; and fo 
8 * Keeling now directed the jury, who gave the verdict accordingly 


of his chi- for the plaintiff for the whole. 1 Lev. 22p. Mich 19 Car. 2. 


qren thould Hammond v. ſones. 

die within 

age, then ſuch child's part ſhould go to the ſurviving child or children. 3 Wms's Rep. 318 
in a note by the reporter, cites 1 Lev. 229, Hamond v. Jones, ruled by Kelyng Ch. J. at 
niſi prius, and ſaid by Wylde, recorder of London, to have been io adjudged in Chancery, But 


lattesly it has been admitted to be otherwiſe, 


e de · 5. A citizen of London cannot deviſe over his child's part to 
32 another, in caſe the child dies under age. Chan. Caſes, 199. 
6:/iry, and Paſch. 23 Car. 2. Pate v. Hatton, als' Hutton, 


not a thing 


veſted in himſelf, per Maynard Arg. 2 Vent. 341. Mich. 22 Car. 2. ſaid, that it was fo reſolved 
in caſe of Dr, Ent v. Adrian, f 


6. A citizen of London being executor and reſiduary legate- 
dying, whether this being but a legacy, which till election reſted 
prima facie in a legatee, not as legatec, but as executor, and the 
fir{t teſtator's eſtate, which remains in the executor, as executor, 
ſnall not be ſubject to the cuſtom as the executor's own eſtate ? 
The Ld. Chancellor decrced the contray, and faid, | will make 
election for him, Chan, Caſes, 310. Hill. 30 and 31 Car. 2. 
Civil v. Rich, 5 

7. If a citizen of London haz a truft of a term attending his 
inheritance, and dies, the truſt of the term Hall not be _ to 
the cuſtem of London to be divided between the wife and children, 
&c. as other perſonal cfiate and chattles ſhall ; per Ld. Chan- 
cellor. 2 Freem. Rep. 66. pl. 77. Trin. 1681, In caſe of 
IJiffin v. Tiffin, | | 

8. Where a citizen of London dies inteftate, the third part of 


Skinn. 26. 

pi. 2. is grods belonging by the cuſtem to his adminiſtrator is not ſubjeci 
EE. to diftribution by the ſtat. 22 Car. 2. cap. 10. for ſettlement of 

aged ac inteſtate eſtates. And it was granted by all, that by the cuſtom 
co amply, of London the heir Mall have his fbare in the diſtribution ; and 
5 a judgment 
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judgment accordingly. 2 Jo. 204, Paſch. 34 Car. 2. B. R. was atter- 
Percival v. Criſp. wards de- 


creed in 

Chancery, that the adminiſtrator's part was within the cuſtom. and not liable to a diſtribution 
upon the ſtawte, and they relied upon this opinion in B. R. and that Trin. 33 Car. 2. where in 
a like caſe a ſuit was in thr Spiritual Court for a diſtribution, a prohtbition was granted. 
2 Show. 174. pl. 170. S. C. adjornatur, 


* 9. If goods are abſolutely given away by a freeman of London Poich. 
in his life. This will ſtand good againſt the cu/fom. But if he . 93. 
has it in his power, as by the keeping of the deed, &c. ar if he Cierk v. 
retains the peſſe/ſion of the goods, or any part of them, this will be L_ 
a fraud upon the cuſtom, Per Cur. 2 Vern. 277. Mich. 1692. fcc 
Hall, v. Hall. | recorder to 
10. A. on marriage of M. his daughter to B. a freeman of iy. 
London, ſettles a term for years in truſt, that B. the buſband 
ſhould receive the rents till ſuch time as W. R. and W. S. ſhould 
otherwiſe appoint, and then to ſuch perſon as they ſhould appoint, 
and for want of H appointment, then for ſuch as B. ſhould by 
_ will appoint, and for want of ſuch appointment then in truſt for 
the executors and adminiſtrators of B. The truſtees made no 
appointment, ſo the queſtion was, whether this term ſhould go 
according to that appointment, or be loaked upon as part of B's 
perſonal eſtate, and ſo go according to the cuſtom, he being a free- 
man of London, And Ld. Kceper was of opinion, that it was 
not to be looked upon as part of B's perſonal eſtate, becauſe it 
2ever was in him; but was ſettled by the wife's father, and there- 
fore not ſubject to the cuſtom, Abr. Equ, Cafes, 151. Hill. 1702, 
(Grice v. Gooding, | 
11. A freeman of London grants the greateſt part of his perſonal 
eflate in truſt for himſelf for life, and then for his grand-children 
by his ſon, who was dead. A. has no wife, but has a daughter 
living, Decreed the deed to be ſet aſide (A. not having entirely 
diſmiſſed himſelf of the eſtate in his life-time, and being made a 
little before his death, is a donatio cauſa mortis) as the moiety 
belonging to the children, in this caſe, there being no wife, but 
as to the other mozety of which he had power to diſpoſe (as having 
no will) the deed will ſtand good; per Cowper C. 2 Vern. 
R. 612. Trin. 1708. Turner v. Jennings. ä 
12. A freeman of London had iſſue a ſon and daughter. The 
fon died, leaving three children. The freeman Wer, leaſes in 
truſt to ſell and pay any ſum not exceeding 1oool. as he thould 
appoint, and he by deed and will appointed 50ol. to his daughter, 
and the reſidue to his grand- children. Decreed to be ſet aſide, as 
to a moiety, which the daughter by the cuſtom, as only ſurviving 
child, was intitled to, as being in fraud of the cuſtom. 2 Vern. 
R. 685. Trin. 1712. Turner and Ux. v. Jenning and Longland, 
13. The children of a freeman of London, where there is 
no wife, are intitled to a moiety, the other moiety being the dead- 
man's part; admitted by the counſel on both fides ; and decrced, 
er Maſter of the Rolls, Wms's Rep. 341, Hill, 1716, Nor- 
— v. Strange. | = 2 
14. A, 
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favs, that 
this QGecree 
was after- 
wards af- 
emed in 
the Houſe 
of Lor ds. 
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14. A. a freeman of London purchaſed an eflate in the names 
of B. and C. and the conſideratian- money was mentioned in the cen- 
veyance to be paid by B. but ne truſt declared. A. dies, and ſome 
time after B. gave à declaration, that the purchaſe was made in 
truj far A. This is a good bar againſt the wiiow of A. who 
claimed a ſhare of the money paid for the purchaſe, inſiſting that 
it ought to be looked upon as part of the perſonal eitate of A. 
and confequently that a right veſted in her by the cuſtom to a 
ſhare of this money in the hands of B. which could not be altered 
by ſuch ſubſequent declaration of truſt ; but decreed againſt her; 
however conſidering all circumſtances, the Court recommended it 
to the heirs or deviſees of A. to agree to let the wife in for her 
dower of this truſt eſtate. Wms's Rep. 321. pl. 82. Trin. 1716, 
Per Ld. C. Cowper. Ambroſe v. Arabroſe. 

15. A wy 1 eſtate deviſed by a freeman of London to a 
truſtee for the ſeparate uſe of his daughter hal} not be taken as 
part of her orphanage part, but ou? of the legatory part; but if 
legatory part be not ſufficient, the Jegatees gruſt abate in pro- 
portion. 2 Vern. R. 754. Mich. 1717. Stanton v. Plat, 

16. A freeman having a wife and one child (inter al') deviſed 
the orphanage part to the child, and in caſe (ef the child's death 
before twenty-one, then to go over to the teſtator's father; and it 
was held that this deviſe over was void, for that the father had 
nothing to do with the child's orphanage part, which came to him 
by the cuſtom, not from the father; and were ſuch deviſe over to 
be good, it would be a prejudice to the child who (in cafe there 
were but one child) might deviſe over ſuch part at fourteen, which 
would take effect, were the child to die before twenty-one, or if he 
ſhould die inteſtate and unmarried, it would go all to the mother 
as his next of kin, and not according to the father's will; or if the 
child marry and die within age, leaving iſſue, the widow and iſſue 
would be deſtitute, were ſuch will to be good. 3 Wms's Rep. 
319. in a note at the bottom cites Hill. 1718. Biddle v. Biddle. 

17. Covenanting on marriage by a freeman 1% add 15007. of his 
#9wn money to 1500. of his wife's to be laid cut in land, and 
fettled on the huſband and wife for life, &c. is not to be looked 
upon as breaking into the cuſtom. For the freeman might at 
any time during his life, even in his lat ſickneſs, have inveſted hrs 
perſonal eflate in a purchaſe of land, which would defeat the cuſ- 
tom, and ſtand good, though the freeman ſhould at the fame time 
have ſaid, that he did this on purpoſe to defeat the cuſtom. And 
this, if the purchaſe was real, would have held good to bar the 
cuſtom. Per Ld. C. Parker. Wms's Rep. 532. Hill. 1718. 
Babington v. Greenwood. | 

18. A freeman having no wife and only one daughter, 4 
all his perſonal 3 to his daughter, who was married, for her 
own ſeparate uſe, and was enjoyed accordingly. The huſband 
died. The * of the huſband are not intitled to ſuch 
part as was the daughter's cuſlomary ſhare, but the whole belongs to 
the wife, Trin. 5 Geo. Merriweather v. Heſter. 4 

| 19. 
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19. A freeman of London, before marriage, compounds with his Wms'sRep. 


wife for her cuſtomary part. The freeman dies, leaving children 044. — 


and the widow ; the queſtion was, whether the huſband or the at the bot- 
children ſhould have the benefit, ſo as that the huſband might by tom of the 


this means diſpoſe of two third parts, ſcilicet his own third teſ- — _ 


tamentary thare and his wife's, or that his children would be caſe of 

entitled to a full half-part, as if the wife were actually dead? Gtx v. 
Ld. C. Parker declared his opinion in favour of the huſband's hg the 
right, but with a ſalvo as to the certificate, which might be made Rolls Hill. 
(if occaſion ſhould be) by the lord mayor and aldermen by mouth da 


of their recorder. See Wms's Rep. 634. to 647. Paſch. 1723. ſerved, hi 


Blunden v. Barker. os this polns 
N. B. There is a note at the end of the cafe that the parties 2 
. . a cen 
came to an agreement, fo that theſe points were never certified. 7505 wag 
tnough the 


molt ſolemn ones had been againſt the children's having the benefit of the compoſition, to wnich 
the Court inclined without then determining it. But ſays, that afterwards, in the caſe of 
Pustzy v. Sta EDWARD Desrovverte. heard July 1734, Ld. C. Talbot taking notice of 
the contrary determination made by the Court in this point, ſaid it had of late been ſettled, 
that it ſhould in ſuch cafe Je taken * as if there was no wife, and conſequently that the huſband 
ſhould have one mniety, and the children the other. And ſays, that the like was held by 
Ld. C. Hardwick, June 18, and February 3, 1737. in caſes of MepcALE v. Ives, and Morals v. 
Burrow, 

* Wms's Rep. 644. cites S. P. decreed July 8, 1714. in caſe of Rawlinſon v. Rawvlinſon. 


3. C. cited accordingly. 10 Mod. 45 


© 


* This point was adjudged at the Kolls after ſolemn debate, 2 Wms's Rep. 327. Trin. 1729. 
Cleaver v. Spurling. | 


20. A mortgage ſhall be paid out of the perſonal eſtate in pre- 222 
zrence to the cuſtomary, or orphanage part by the cuſtom of Tke editor 
London; Arg. ſaid to have been ſo determined; and the ſame #t the bot- 
was admitted by Ld. C. King, becauſe the cuſtom of London — 
cannot take place till after the debts paid. 2 Wms's Rep. 335. this was de- 


' 1 rmined b 
Hill, 1725. in the caſe of Rider v. Wager. —_— 


clesfield in 1720. in caſe of Ball v. Ball. 


21. 11 Geo. 1. cap. 18. ſe. 17. It ſhall be lawful for all 
perſons, who after the 1/1 of June 1725, ſball become free of the 
city, and for all whs at that day ſhall be unmarried, and not have 
I ue by any former marriage, to diſpoſe of their perſonal eftate. 

22. Sett. 18. F any perſon who ſhall be free of the city hath 
egreed, or ſhall agree, by writing, in conſideration of his marriage 
er otherwiſe, that his perſonal e/late ſhall be diſtributed according 
to the cuſtom of the city; or in caſe any perſon ſo free ſhall die 
inteſtate, his perſonal eflate ſhall be ſubject to the cuſtom of the city. 


(C) Foreign Attachment. 


Ii. HIS is not a good cuſſom. 21 Ed. 4. 67.] 
2. A creditor of W. A. attaches his debt in the hands 


of W. S. who was indebted to the ſaid W. A. and this being re- 
moved into B. R. by certiorari, a procedendo was prayed, but 
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Coke Ch. J. ſaid, that where the party canngt have the like remedy 
in P. R. as he may in Landon, upon this cuſtom of foreign attach- 
ment it ought to be remanded; and Doderidge ſaid, that by way 
of bar we often allow ſuch cuſtoms of London, as when a debt is 
recovered there by force of foreign attachment, and afterwards the 
debtee of him in whoſe hands it was attached, brings action for 
it, and the foreign attachment is pleaded in bar, we ought to allow 
it; but upon ſuch cuſtom by way of original ſuit, we cannot do 
rigat to tne party, and therefore the procedendo ought to be 
granted, and this cuſtom has very often been pleaded in our 
books; and this diverſity was agreed by Cake Ch. J. and a pro- 
cedendo granted. Roll. Rep. 268. pl. 42. Mich. 13 Jac. B. R. 
Croſle's caſe. | : 

3. It is called foreign attachment, — the debt of any per- 
ſon, though he lives out of London, may be attached for the debt 
of another living in London, to whom he owes it. Arg. Cumb. 
109. Paſch, 1 W. & M. in B. R. Andrewes v. Clerke. 


2 
by which , 5 may be ſummeaned, and that be is not found in the city, a bt he be demanded at the 
text court, and then if he docs not come, foreign attachment ſhall be awarded; Arg. Lat. 208. in 
eaſe of Hern. v. Stubbers. | | 
It lies againſt foreigners if the debroy be within the juriſdiction. punk, 139. pl. By, 


223 
— Ny 
Fol. 551. 


Cro. E 415. 
in the caſe 
of Snelling 
v. Norton, 
which fee 
infra pl. 2.) 
cites 8 Eltz, 
274 {but it 
15 miſprint- 
ed, and 
Mould be as 
in Roll 247. 
pl. 73.] and 
dcnies it to 
be 22. — 
See the caſe 
of Matters 


4. It was agreed by all, that a foreign attachment in London, 
7s to no other purpeſe but to compel an appearance of the defendant 
in the action; for if he appears within a year and a day, and puts 
in bail to the action, the garniſhee is diſcharged, but without bail 
they will not accept an appearance. Carth. 26. Paſch. 1 W. & 
M. in B. R. in caſe of Andrews v. Clerke, : 


(D) Nat Perſons ſhall be bound by this Cuſtom, 
and in the hands of what Perſon a Debt may be 
attached. 


fr. D. 8 Eliz. 247. IE was indebted to Foxcraft, 
and A indebted to the ſaid Toft; 
Toft died inteſtate. The ordinary committed adminiſtration, and 
after Foxcroft ſued the ordinary, and upon his default the debt A 
A. was attached by the cuſtom, and after the adminiſtrator brought 
debt againſt A. who pleaded the attachment, and yet the plaintiff 
recovered, for that no action of debt lay as above againſt the ordi- 
nary, nor by the ordinary againſt A. dettee of the inteſtate, after 
the adminiſtration committed by any law; and ſome were of opi- 
nion, that at the common law no action lay againſt the ordinary, 
but by the ſtatute of Weſtminſter 2, cap. 19. which is within the 
time of memory, and therefore the cuſtom cannot extend to it. | 


Cro. E. 309. 
p 21. Irin. 
37 Eliz. 


[2. Co. 5. Snelling 82. b. this laſt opinion is reſolved not to bè 
law, and reſolved, That the adminiſtration is within another eul- 
tom, 
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tom, to be charged for a contract, becauſe he was chargeable at C. B. Snel- 
common law as an exccutor by his adminiſtration; and the name _ 8 = 
of the charge, ſcilicet, adminiſtrator is only charged by the ſtatute, adjueged. 


and yet in ſubſtance is all one; and it ſeems by the book, this Noy 


cuſtom is all one with a foreign attachment. ] $3 —_ 
tordingly. S. C. cited by Coke Ch. J. as adjudged, that an adminiſtrator may be within a 


cuſtom, Quod fuit conceſſum per Doderidge that he ſhall be, but Haughton doubted of it. Roll. 
Rep. 105. in pl, 21, Mich 12 Jac. B. R S, C. cited per Cur. 2 Jo. 204. 


[3. If by this cuſtom a debt be attached in the hands of B. B. 
may plead it in bar againſt his debtee. 21 Edw. 4. 67. 

4. But when an attachment is pleaded, the plaint:# may traverſe Cro. E. og. 
the cauſe therecſ, ſcilicet, that the defendant was not indebted ts him Lee. = 
wh attached it, Mich. 12 Jac. B. R. by Coke, and by him there Pain, S. c. 
cited P. 40 El. B. R. Pain's caſe adjudged. Old Entries, Debt end though 


it was ob- 


in Attachment. 1. Fol. 157. b. But note, this is upon the cuſtom jefted that 
of London, within the year and day.] the debt 


| is not now 

traverſable becauſe it is recovered in London, Et non diſrationatur within the year and day, as it 
might be by the cuſtom, yet it was held good per tot. Cur. For whether he was indebted or not 
1s well iſſuable; for if he wag not indebted, then they in London could not attach the plainiift's 
debt by a foreign attachment Jor nothing; and Fenner faid, that it was fo ruled 22 & 23 Eliz. 
C. B. in one Bray's caſe, Mo. 703. pl. 99. S. C. but S. P. does not appear. 8.9 
cted by Coke Ch. J. Roll. Rep. 106. Cro. E. 830. pl. 37. Paſch. 43 Eliz. C. B. Coke 
*. Brainforth, adjudged that the debt is well traverſable. 


5. A foreign attachment lies in London again/t foreigners, if the 
debtor be within the juriſdiction. Jenk. 139. pl. 84. | 

6. A creditor of W. R. attaches money in the hands of the or- 
«nary, Adjudged that it could not be, for a foreign attachment 
cannot charge any other perſon than the debtor himſelf, which the 
ordinary is not; before goods of the inteſtate come to his hands, [ 224 1 
tor uo creditor of the inteſtate can ſue him till he has aftual ſeiſin, | 
and before ſuch ſeiſin he has ſo little intereſt in the matter, that he 
can neither releaſe or bring the action; but goods in the hands of an 
executor or adminiſtrator, may be attached by a foreign attachment, 
becauſe they are debtors ; and yet by this means a debt upon ſimple 
contract may be paid before a debt upon ſpecialty: 3 Salk. 49. 
Trin. 7 W. 3. B. R. Maſters v. Lewis. 


(E) Il bat Debt, or Goods, may be attached by the 


Cuſtom. 


II. 83 gods cannot be attached, of which he had no pro- Br. Debt. pl. 


3 perty at the time of the attachment, 17 Ed. 4. 7. b. per * 680 
Curiam, ] a and was a 
debt of 


'00l. by bond indor ſed for payment of gol. of allom, and the defendant pleaded attachment by a 
{ranger of the allom upon a plaint in London according to the cuſtom ; but the Court held this 
o be no plea, becaule it is of another thing which was not in demand; beſides, the allom cannot 
= 1 as goods of the plaimift, becauſe he has no property in them before they are de- 
'wered, 


(2. Ir 
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2. If A. be indebted to B. and J. S. a ftranger, takes by tort 
certain goods of A. as a treſpaſſer, B. cannot, by the cuſtom, attach 
theſe goods in the hands of J. S. for the debt of A. becauſe the 
property is out of A. at the time, and only a right in him. Trin. 
4 Ja. B. R. between Stamere and Amony, adjudged, ] | 

® 3 Bulſt. Z. A legacy cannot be attached in the hands of an executor by 

243- 24t- foreign attachment, becauſe it is uncertain whether, after debts 

— io ..- i , 

vis S. C. & paid, the executor hath aſſets to pay it. Mich. 14 Jac. B. R. 

S. P. for i between * Page and Lawketon and Davis, per Curiam reſolved, 

mutt be and a conſultation granted accordingly after a prohibition to the 

certain debt _. 83 3 

w be within Eccleſiaſtical Court, where the ſuit was for a legacy. Mich. 4 

the cuſtom, Jac, B. R. between Scurra and Mercial, per Curiam, for that a 

3 legacy is not demandable nor ſuable at common law.] 

nor is it any duty, till all the debts are paid. ————A legacy is not attachable by foreign attzc! « 

ment; per Ld. K. Finch Chan. Cases, 2575. Hill, 26 & 27 Car, 2. Chamberlain v. Chamberiain, 
Noy. 113. S. P. per Chr, becauſe it is a ſpiritual duty. Anon, 


Roll. Rep. [A. If A. be indelted to B. by eblivationf and B. is indebted ly 
= pl. 21. contract to H. and B. dies, and his adminiſtrator demands the debt 
— upon the obligation of A. who premiſes him that if he will forbear 
of the Cut- Him for a month, that he will pay hin then, but he does not pay him 
_ accordingly ; and after H. brings debt in London againſt the admi- 
SC. niſtrator upon the contract (as he may there by the cuſtom) the 
pP—A debt of A. due by the obligation, may be attached in the hands oi 
Fol. 552. the adminiſtrator ; for notwithitanding the promiſe * broke, yet 


the debt continued due by the obligation, and a recovery upon the 


obligation will be a bar of the action upon the promiſe, in which. 
all ſhould be recur:res in damages. M. 12 Ja. B. B. between 
[ 225 Spinke and Tenant, per Curiam. ] 


S a IS. If A. lends to H. 1000. to be repaid by B. upon the death of 
Arg. 2 is father, and after the death of the father of B. this 100. is at- 
Show. 5". tached by force of a foreign attachment, and after A. brings an 
* ag action upon the caſe againſt B. for this money; this foreign attach- 
Mc. 2. B. K. ment will be a good bar thereot, though the cuſtom be to attach 

debts, and this is an action upon the caſe, in which damages only 
are to be given, becauſe this is a debt, and he might have had an 
action of debt thereupon, and therefore inaſmuch as this was well 
attached, he ſhall not defeat it by bringing an action upon the cafe 
for it, Tr. 11 Car. B. R. between Sir Nicholas Hals and Wal- 
ker, per Curiam, upon a demurrer upon a foreign attachment in 
Excter, which is of the nature of an attachment in London. ] 

(6. If A. ſells certain flackings to B. upon a contract for which 
B. is to give 10l. to A. and if be ſells the ſtoctings again before 
Auguſt after, that he fhall give 2d. more for every fair of ſaid 
ſtockings ; the 10l. is attachable by foreign attachment, becauſe an 
action of debt lies for it, but the 2d. for every pair of ſtockings is 
not attachable, becauſe this reſts only in damages io be recovered by 
an action upon the caſe, and not by action of debt, becauſe it is 
made payable upon a poſſibility only. P. 11 Car. B. R. between 
Read and Hawkins, per Curiam, upon a demurrer, where an action 
upon the caſe was brought for die 101. ouly, and the foreign at- 

| tachment 


tachment pleaded in bar; but the judgment was given againſt 


Kc. In a new acti 
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the deteadant for the miſpleading the foreign attachment. Intra- 
tur, H. 11 Car. Rot. 28. but per Curiam, it had been a good 
bar, if it had becn well pleaded, | 

7. Money paid to the ſheriff of Exeter, in ſatisfaction of an exe- 
cution in debt not attachable in his hands. Le. 264. pl. 353. 
19 Eliz. B. R. Anon. 

8. A man may have money in his hands which is attachable, though 
it be no debt; as if he has money to keep, or if he finds the money of 
the debtor. Admitted. Cro. E. 172. pl. 13. Hill. 32 Eliz. B. R. 

9. A det of record as upon a judgment, &c. cannot be attached 
by the cuſtom of London, and ſays, that fo it was holden in the 
caſe of SIR Joe e PaRRoT, in C. B. And it was ſaid by Cook, 
that ſuch a debt could uot be aſſigned upon the ſtatute of bank- 
rupts. 3 Le. 240. pl. 333. Trin. 32 Eliz. in the Exchequer. 
Sir Walter Walter's caſe. 

10. A man indebted in arrearages upon an inſimul camputave- 
rin, in a ſum cerin, and promiſed to pay it at a certain day, but 
did not, aud afterwards it was attached in London by the cuſtom, 

oy brought for the arrearages in B. R. it was 
adj udged a good bar. I Arg. Roll. Rep. 105. cites Mich. 37 & 38 
Eliz. B. R. Wandiſtone v. Humphrey. 

11. Whether a debt upon a recognizance may be attached in D. 82. b. 

London. Toth. 118. cites 88 Eliz. Skeggs v. Smith. Marg. pl. 


72. Cites 


Mich, 12 & 13 Elis. Rot. 1640. Sir Koger Manwood's caſe, wherein it was agreed, that debt 


upon a iccoguizance might be attached; but cites 31 Eliz, GuaLteE's caSx, wherem it was held, 
that debt upon a f,, mercbant caunot be aitached. 


12. Part of a debt may be attached by the cuſtom of London; O, 2.cites 
per Warburton J. Godb. 196. pl. 282. Trin. 10 Jrc. C. B. — H. 5. 47. 


_— 
Sid. 317. pl. 7. Palch. 19 Car. 2. B. R. in cafe of Robins v. Standard the Court held, that if there 
had been an attachment ot 201, out of the debt of gui. i ſcems the Eclendant may plead this re- 
cord of the attachment in London in bat pro tanto, 


13. Attachment in London of a debt in Middleſex, is good. 
2 Show. 507. citcs Mich. 19 Car. 2. B. R. Mallum v. Herne. 

14. An executor ſubmitted to an award, and the arbitrators | 226 ] 
awarded, that the plaintiff ſhould deliver to the defendant certain le. 306. 
goods, and that the defendant ſhould pay to the executor 3501. this 2 my 
money is not attachable in his hands by any creditor of his teſtator, 5. ca 
it being not a debt due to the teſtator tempore mortis ſux, and fo judged.— 
not attachable as the teſtator's debt. Vent. 111. Hill. 22 & 23 ny 


Car. 2. Horſam v. Turges. S. C. adjor- 
natur, And, 


S. C. cited Arg. 2 Lutw. 983. 


731. pl. 20. adjornatur, And ibid. 741. pl. 42. adjudged. 


15. A. is indebted to B. B. is indebted to C. and D. A. at 
B's requeſt gives a note to C. for the money due from A. to B. atter- 
wards A. let D. attach the money as due to D. from B. and on that 
attachment D. got a verdict, and judgment, Decreed the money 
to C. and that D. might take his remedy at law, and ſhould affign 


his judgment to the fix clerk, &c. in truſt for A. to reimburſe 
| him 


een. 
Rep. 207. 
Di. 211. 
Merchant 
Agventu- 
rer's Com- 
pany. 5. P. 
according- 
ly, aad 
ſeems to be 
8. E.— 
Debt of a 
Corporation 
14S Not at- 
tachabic, 
becaule 
there ought 
to be tarce 
capias's and 
a non eſt 
inventus re 
turned, &c. 
2 Show, 
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him the money. Fin. R. 235. Mich. 27 Car. 2. Corderoy v. 
Carpenter, & al.“ 

16. On debt brought in London again the Hambrougb Cam- 
pany, and they not appearing upon ſummons, and a nihil returned, 
an attachment was granted of debts owing to the company in the 
hands of 14 ſeveral! perſons. Per Cur. We are not judges of 
the cuſtoms of London; nor do we take upon us to determine, 
whether a debt owing to a corporation be within the cuſtom ot 
foreign attachment or not. This we judge and agree in, that it 
is not unreaſonable that a corporation's debt ſhould be attached. 
It we had judged the cuſtom unreaſonable, we could and would 
have retained the cauſe; for we can over-rule a cuſtom, though 
it be one of the cuſtoms of London, that are confirmed by act of 
parliament, if it be againſt natural reaſon, but becauſe in this cut- 
tom we find no ſuch thing, we will return the cauſe. Let them 
proceed according to the cuſtom at their peril, If there be no 
ſuch cuttom, they that are aggrieved may take their remedy at 
common law. We do not dread the conſ-queyes of it. It docs 
but tend to the advancement of juſtice ; and accordingly a proce- 
dendo was granted per North Ch. J. Windhan and Ellis. (abſente 
Atkins.) Mod. 212. pl. 45. Paſch. 28 C:r. 2. C. B. Ham- 
brough Company's caſe. | 

17. A. owed B. 2000l. A. borrowed 2000]. of P. to pay B. 
which ſum A. was to receive of C. being the pu:chaſe money of 
lands in Somerſetthire fold to D. but before A. received any of the 
money, he paid the 20001. debt to B. Afterwards upon executing 
the conveyance by A. to D. he could not pay down ready money, 
but gave A. tio bands of loool. each, ta be paid in half a year. 
A. delivered theſe bonds to P. which A. by P's direction, aſſigned to 
A. to the uſe of D. Aſterwards Ld. H. attached this money in 
the hands of D. for ſo much due by A. to him, M. having an in- 

creſt in the bonds by the aſſignment, refuſed to transfer that in- 

tereſt to P. the plaintiff, whereupon P. by bill prayed relief againſt 
this attachment, and to have the money, and for M. to transfer his 
intereſt in the truſt of the ſaid bonds, &c. Decreed, that D. pay. 
the money to P. and P. upon payment, to deliver up the bonds 
to D. to be cancelled, and a perpetual injuntt1on againſt Ld. H. 
and B. to ſtay procecdings on the attachment, or other proceed-- 
ings at law for the money on the bonds, and M. to transfer his 
intereſt to the plaintiff. Fin. Rep. 299. Paſch. 29 Car. 2. Per- 
rier v. Ld. Hallifax, & al'. | | 

18. If A. is indebted to B. who is indibted to C. and B. offign: 
the debt of A. to C. in ſatisfaction of his debt; now the debt due 
from A. is become the right and property of C. and B. hath no- 


1 227 J thing but in truſt for C. and therefore it oug/t not to be attached for 


any debt of B. and upon the ſpecial matter ſhewed, the Lord 
Mayor ought to give relief; per Cur. 2 Jo. 222, 223. Mich. 
34 Car. 2. Lewis v. Wallis, 

19. Foreign attachment has not of any thing that ſounds merely 
in damages, as covenant, &c. It lies not really of a debt contratted 


out of the juriſdictien, and in BRowNn's CasE there was. Re” a 
| cultomy 
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tuſtom, in Exeter for foreign attachments of any debt, and do not 
fay acctuing within the city, and ſo naught, and ſo adjudged by the 
Lord Hale. 2 Show. 373. pl. 359. Trin. 36 Car. 2. B. R. 
Anon. | 

20. It was always the cuſtom in London to attach debts upon Forthe debt 
bills of exchange, and gol4ſmith's note, &c. if the goldſmith that 1 

. . . ; ows the 

gave the note, or the perſon, to whom the bill is directed, lives priton of 
within the city, without any reſpect had to the place where the the debtor; 


debt was contracted. Carth. 26 Paſch. 1 W. & M. in B. R. in rn 70 


caſe of Andrews v. Clerke. 8. C. but 
not clearly 


S. P. show. 9. Clerke v. Andrews, $. C. but 8. P. does not appears 


21: The arbitrators made an award that I. R. ſhauld pay fo 14. Rayms 
much money on the 2d day of Fanuary (he having given a bond to * _ 


perform the award) that was attached on the 1| of January, and the foreign 
the money awarded was taken upon that attachment on the 2d of „„ 
January. And per Holt Ch. J. this would have been a good plea funde 


: ea (ame d 
in an action of deb Mrought upon the award, but not to an action . id 
of debt brought uporhthe bond of ſubmiſſion, becauſe the bond is money was 


forfeited ; and when Al bond is forfeited, it is not the money in the rr 


* ( , ; , , 
condition, but the m * in the bond itfelf which is attached. and that by 
} i virtue 
3 Salk. 49. Hill. 13 W. B. R. Ingram v. Bernard. — 
attached the money in his hands, the day after which, was the day after that the money was pay- 
able, by the award. Exception was taken, becauſe, when the money was pleaded to be attached, 
the day of payment by the award (which is now parcel of the condition of the bond} was palled, 
and the bond forfeited, and ſo the penalty of the bond was due, and not the money awarded, and 
therefore that ought to be attached and not the other; it was anſwered, That the attachment was 
awarded on the very day, _ not executed till the day after, and that it was their cuſtom to 
a'tach denatios in manibus, and not the penalty. The Court held the plea il. And Holt Ch. J. 
added, that if the attachment had been executed before the bond had been forfeited, it had been 
well; but though it was attached, yet, until it was executed, the detendant might pay the money 
% whom he would, and therefore not paying it according to the award, he forfeited his bond g 

and judgment accordingly for the plaintifl. 


(F) [Foreign Attachment]! 
At what Time. 
In what Caſes it may be; 


[i. FF a man recovers debt or damages in B. R. this debt cannot “ Cro. F 


after be attached in London; for the inferior court cannot pe L ep 


attach a debt in a ſuperior court, P. 32 El. B. R. between * Kery Bowyer. 
and Bowyer, per Curiam; and Tr: 32 El. after adjudged, and S. C. which 


there is cited 4 Sir John Parret's caſe to be adjudged accordingly. ] that. 


dant recovered againſt the plaintiff, and a debt in B. R. and was indebted to the plaintiff in ano- 
ther debt which he attached in his own hands in London, and thereupon brought aud:ta querela 
but held clearly, that it did not lie; for this inferior court cannot fetch this debt out of B. R. and 
it is not attachable. [ 228 |* 


} Le. 29. pl. 36. Trin. 27 Eliz. B. R. Flood v. Perrot. S. C. adjudged, that a duty which 
accrues “ by matter of record, cannot be attached by the cuſtom of London. Cro. E. 294 
pl. 9. cites S. C. adjudged. g Le. 240, pl. 333+ cites S. C. as fo held. : Cid. E. 
286. pl. 9. cites S. C. adjudged, 


Vor. VII. 8 2. Aſter 


© Aw —— E ** 


— a. 


— —— 


* . * * 3 * * 
. 8 „ 4. 2 BY * FUE , 2 8 Thx ®: 0 . 
P . Ft, an A 
A * dy add * A - K 
8 4 * 3 


EL 
7 1 tk; A. Gn IS 
i N 80 * * 
* — * OY a 
N ite, * * 
Ay | 


- 
4 
_— 
_— 
tt * 
a . 


— 


1 SEL 4 18 . 8 2 . 
f- - 236 . tes a 4 z - oy . Y N Y —_ 9 9 
7 r * . MF. : 8 ö 
r Wr . BY : 
, — 24 a AE FRE So Ame ts 1 
5 YI „ * * _ * * 4 _ K 


9 


wh V9 


SOL ©? 


. 
4s, ot 


* $f 937 p 


bs . 
4 
% 
1 
7 


. 


n 


4 4 1 
F N 


228 Ciifoms of London. 


[2. After an iſſue in an action of delt in B. R. the debt for 
which the action is brought, cannot be attached in London for the 
cauſe aforefaid. M. 31. 32 El. B. R. the caſe of Fenner and Sa- 
muel is cited to be adjudged. ] 

Tro.E.157. [3. Ss after impariance to an action of debt in B. R. the debt 
pl. 41 8.0, cannot be attached in London for the cauſe aforeſaid. M. 31, 


= — 32 El. B. R. between Babington and Babington, adjudged per 
a foreign Curiam. ] | 

attachment 

in London after appearance, and pending the action; but after adviſement it was ruled to be no 
good plea, but no cauic was ſhewn, and the defendant had a day to plead peremptorv, or a nthil 
dicit to be entered... - Le. 232. pl. 316. S. C. adjudged no plea atter imparlance. 
The garniihee cannot plead to the juriſdiction after imparlance; for it is an admillion of the juriſ- 
diction; per Holt Ch. J. Comb. 109. Paich. 1 W. & M. in B. R. Andrews and Clerk. 
Show. g. Clarke v. Andrews. S. C. & S. P. and prohibition denied. Carth. 25. S. C. & 
S. P. and prohibition denied. 


Debt upon [. If a writ of debt returnable in banco be 2 before the 


. attachment, it cannot, by the cuſtom, be attached. 5 Ja. be- 


cefendant tween Arſton and Procter. ] . 
leaded a 
3 attachment in London, which was made Whilſt the ſuit was depending in C. B. and before 


he had any notice of the ſuit; it wes the opinion of the Court, thatſwhilit the ſuit is depending, 
it cannot be meddled with by any other, for it is quaſi in cuſtodia lqgis, and the Queen's court 1s 
intereſted therein, and therefore the attachment is not good. Cro. E. 691. pl. 28. Trin. 41 Eliz, 
C. B. Humphrey v. Barucs. 


[5. But othertwijſe it is, if the writ of debt be purchaſed after 
the attachment by covin with an antedate. M. 5. Ja.] | 
Ibid. 712, 6. A. is indebted to B. and C. ts indebted to A. and B. brings 


2257125 debt in B. R. againſt A. pending this action, B. may affirm a 
a2 Elz. plaint in Lenden againſt A. for the ſame debt, &c. and attach the 


B. R. the debt in the hands of C. For though a debt in London, for 
>. Ot end in hich there is a ſuit depending in B. R. cannot be attached, yet 


Crror 


brouzkt of he that hath brought an action in B. R. may notwithſtanding, 
thc judz- according to the cuſtom, attach the debt of the party; For the 


1 gebt in queſtion in B. R. is not touched by this attachment. Cro. 


ed thereby E. 593, pl. 34. Mich. 39 & 40 Eliz. B. R. Lewknor v. 


three Ju- Huntley. 

tices, 320 . N 

ſente Gawdy) but it being alſo moved for error, that the cuſiom alleged was, that the plaintiff 
Mould ſwear his debt, whereas the record is, that it is ſworn by another, who was the plaintiff's 
#itorney, it was eld incurable, and the judgment was revericd, S. C. cited by Crooke. 


Roll. Rep, 105: pi. 21. Mich. 12 Jac. B. R. 


7. W. was arreſted by latitat for 1o000l. on a bond. The 
money was brought into court; but before the return of the writ, 
an attachment iſſued in London againſt W. for divers ſums ; it 
was moved, that the money might be taken out of the court to 
ſatisfy the plaintiff, becauſe B. R. had the priority of ſuit, but 
the Court made a rule to haye it examined, and that if it appeared 
he was a debtor to thoſe in London, before he became indebted to 
the plaintiff, that the money ſhall remain in court ſubject to the 
payment of their debts, and that the court ſhould not be made 
2 means to ſtrip others of their juſt debts; and by Williams J. 
In caſe of priortty of ſuit B. R. has always had the privilege and 

: | - juriſdictions 


c oe rats, 


Cuftoms of London. 


Juriſdiction, and fo it has been oftentimes adjudged. Bulſt. 217. 
Trin. 10 Jac. Ingram v. Sir Ed. Waterhouſe. 

8. There cannot be a cuſtom for a foreign attachment, befora 
there is ſome default in the defendant, Vent. 236. Hill. 24 
& 25 Car. 2. B. R. Anon. | 

* 9. V a ſuit be begun in B. R. or C. B. &c. no foreign at- 
tachment tor a debt, &c. ſhall prevent the judgment of that court, 
nor ſhall it prevent the judgment of this court, &c. and therefore 
confirm the decree made, and ſet aſide the proceedings and 
judgment on the foreign attachment; per Ld. Chancellor, 
2 Chan. Caſes, 233, 234. Mich. 29 Car. 2. Anon. 

10. Bull of Viiddleſex prevents an attachment as much as an 
original, becauſe it is in licu of one, and it is the foundation of 
the ſuit, and if laid to be ſecundum conſuetudinem curiæ it will 
be a bar. 2 Show. 374. pl. 359. Trin. 36 Car. 2. B. R. Anon. 

II. A judgment was ſet aſide as irregular, and he money paid 
into the fonk Fe 1 attorney ; before he could carry 
it away, it was attfhed at the ſuit of A. on an action entered in 
the Counter. Per Molt Ch. J. let the plaintiff in the action in 
the Counter attend ; it is a trick, Cumb. 427, Trin. 9 W. 3. 

B. R. Hayes v. B. rnaby. 


(G) [Foreign Attachment.) 


G . Fol. 4 
At what Time it may be, = 
11 N obligee before the debt is due by obligation, cannot, by 
the cuſtom, attach a debt for it, becauſe he cannot affirm 
2 plaint for the firſt debt before it is due, Tr. 32 El. B. R; 
between Dalton and Selby, agreed. ] 

[2. But if B. is indebted to A. and C. is bound to B. but the 3 Le. 288. 
lay of payment is not yet come, A. may attach this debt in the pl-324-SC. 
hands of C. before it is due to B. Tr. 32 El. B. R. between — 
Dalton and Selby, ſaid that the cuſtom of London is ſo. But pertor.Cur. 


the Court faid, this is not laudable nor to be allowed. ] 79 E. 
184. 2 


5. C. where the money was attached before it was due, but the judgment of the attachumeat was 
not till after it was held clearly void; becaule it was not due when atteched. | 


[3. Bat in ſuch caſe, if it be pleaded, that ſuch debt was at- Nov, 68. 
tached by the cuſtom, before the debt was due by the condition of {> _ 
the obligation, it ought to be ſpecially pleaded, that, by the cuſlom, 1615. Mis 
ſuch debt may be attached before the day of payment by the condition "9's * Bok 
of the obligation. Mich. 10 Car. B. R. between Alder and er, S. F. 
Clapper, per Curiam, upon a demurrer where the cuſtom was 
alleged generally, as the uſe is in other cafes for debts then due, 
and therefore the Court inclined it was not good. Intratur;, 

Mich. 10 Rot. 328. Hill. 10 Car. this being moved again, the 
Court was of the fame opinion.] 

[A. If A. lends money to B. to be repaid upon the death of the 

father of B. and after, an ation is brought by C. againſt A. and 
8 2 after; 
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after, the father of B. dies; the money due by B. to A. may after 
be attached in the hands of B. though it was not due at the time of 
the plaint commenced again/t A. inaſmuch as it became due before 
the time that, by the cuſtom, proceſs is to be granted againſt him to 
whom he is indebted, [or as Mr. Danvers has altered it] © in 
« whoſe hands it is attached.” Trin. 11 Car. B. R. between 
Sir Nicholas Halls and Walker, per Curiam, upon a demurrer 


upon a foreign attachment in Exeter, which is all one with an 


attachment in London.] 
230 [s. A debt may be attached, by the cuſtom, before it is due, but 
Jo. 429. before it is due judgment cannot be given upon this attachment, 
51.8.8. C. that he ſhall have or retain it in ſatisfaction of his debt demanded 


tc ſolved.— 1 N ; : 
D. 82. b. before it is due; for thereby there ſhould be an execution of this 
Pi. 72- debt attached before it becomes due, which cannot be, for by the 


— Sf judgment it is put in execution preſently. Tr. 14 Car. B. R. 


pot attach- between Pierſe and Calcott, adjudged upon a demurrer. Intratur, 
able, pen- NIich. 13 Car. Rot. 473. But note, it was objected on the other 


01 la- n . 
to of fide, that this was a good cuſtom, becauſe tfe judgment is not 


twice ruled that the debt attached ſhall be paid preſently,/out only that he that 
>" a. plaintiff, ſhall have it in ſatisfaction of hþ debt preſently, but 
case, Mich. to be paid when it becomes due.) ; 
31 & 3zEliz. 
and Trin. 41 Eliz, in C. B. and there vouched in the judgment. Paſch. 43 Eliz. C. B. Rot. 2421. 
Powell and Mallow v. Davis of Briſtol. 

Foreign attachment of a debt cannot be before the day it come. D. 82. b. Marg. pl. 72. cites 
Paſch. 27 Eliz. B. R. Skipwith's caſe. S. P. per Cur, Cro. E. 713. pl. 36. Mich. 41 
& 42 Eliz. B. R. iu caſe of Leuknor v. Huntley, | 


(Ul 


(H) [Foreign Attachment. In what Actions it 


may be. 


fo. 4%. [I. IN an action of debt = tobacco in the detinet, a debt can- 
Pl. 23-5. C. not be attached within the cuſtom in ſatisfaction thereof, 
— nag becauſe it does not appear of what value this tobacco was, ſo that 
de attached it might appear that the debt is but a ſatisfaction to the value, 
upon 2 fo- which cannot be ſupplied by a plea in bar made in another action 
= ua againſt him in whoſe hands the debt was attached. Tr. 14 Car. 


and tha: B. R. between Pearce and Calcot, per Curiam, adjudged upon 


the value 1 | | 
1 demurrer, intratur, Mich. 13 Car. Rot. 47 3] 


found before judgment, 


— 12. But if the value of the tobacco had been averred in the 
Fol. 554- record of the attachment, the debt might have been well attached 
in this action. In the ſaid caſe of Pierſe and Calcot not denied.) 


Cuſtoms of London. 


(1) How the Proceedings may be in the Foreign 
Attachment, 


LI. HERE the cu/tem is to ſwear the debt, it is no good 

cuſtom if it be alleged, that the plaintiff ſwore his debt 
to be true, by himſelf, or by his attorney, for his attorney cannot 
ſwear it to be à true debt. Tr. 14 Car. B. R. between Pearſe 
and Calcot, per Curiam, adjudged upon a demurrer, intratur, 
Mich. 13 Car. Rot. 473. 

2. [he cuſtom of London is, that where the goods of the 
detendant are attached in other hands, becauſe the defendant is 
returned nihil in plaint of debt, whereby the plaintiff, upon the 
circumſtance of the attachment recovers the goods attached, and 
has execution, that there, if the defendant would diſſolve the 
attachment, he t ta come within a year, and put in ſurety to 
anſwer the attion, M. it he cannot find ſurety, then to render h:s 
bidy to priſon, QuÞþd nota. Br. London, pl. x. cites 20 H. 6. 3. 

3. A ſuit was inJExeter by M. again/t H. and the faid H. was 
returned nibil; and it was /urmiſed that TJ. the plaintiff had certain 
manies in his hands due to H. whereupon this monty was attached 
in I's hands, T. pleaded nihil debet to H. upon which MH. de— 
murred, and adjudged for him, becauſe he ought to have pleaded, 
that he owed nathing to Hl. nar had any money in his hands due to 
H. upon which J. brought error, becauſe it is a good plea, and 
tae plaintiſt vas to be barred and not to recover, and that fo is 
the common pleauing in London; and the judgment was re- 
verſed. Cro. E. 172. pl. 13. Hill. 32 Eliz, B. "Fro Yo 
Mitchel, | 

4. L. brought debt againſt H. who pleaded, that J. in Conden 
affirmed a plaint againit A. and by the cuſtom there attached the 
debt demanded, in the hands of H. and alleged the cuſtom, that 
the plaintiff ſhould ſwear the debt, but the record is, that the 
debt was ſworn ranger; this was held incurable, and fo a 
judgment in C. B. was reverſed. Cro. E. 712. pl. 36. Mich. 4s 
& 42 Eliz. B. R. Leuknor v. Huntley. 

5. The cu/tom is, that if any one is indebted to another, if 
he will enter his ſuit or plaint in the Counter of the ſheriff of 
London, that a precept thall be awarded te a jerjeant at mace, to 
ſummon the defendant, and if he return nihil, viz. that he has no- 
thing within the city by which he may be ſummoned & non eſt 
inventus, and if he be folemuly called at the next court, and mates 
default, that then, if he can thew that the defendant has goods 
in the hands of one within the liberty of the city, that the ſaid 
goods ſhall be attached, and if the defendant makes default at four 
court days, being ſolemuly called, then if the plaintiff will ſwear 
his debt, and put in bail for the goods, that if the debt be dif- 
proved within a year aud a day, or the judgment be reverſed, 

| 83 that 


230 


Jo. 406. 

pl. 3. S. C. 
agreed ac- 
cordingly, 


Br. Privi- 
lege, pl. 6. 
cues S. C. 


231 ] 


Le. 321. pl. 
452 XIIcinl 
v. Horc.5 C. 
adjudged, 
and the 
judgment 
reverled 

in error. 


Ibid. 403. 
ſays, the 
2:5t ought 
to be a {arm 
ed on oath 
ot ine party 
in Cuna 
Guidnall, 
Arg. cites it 
as to ſet 
torth in D. 
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231 Cuſtoms of London. 
5 3 . that he ſhall have judgment for the ſaid goods. Godb. 400, 401, 


I. nem pl. 483. Paſch. 3 Car. B. R. Hern v. Stubbs. 


in London, and that he had found pledges to return the money if it ſhould be deraigned within a 

car, and becauſe th pledges were mt put in at the day of the laſt default, but at another day after, 
it wis hoidcn no piea, and judgment was for the plaiauff, Mo. 570. pl. 779. Hill. 33 Eliz. 
B. R. Anon. 


6. It was ruled, that if A. brings debt in London againſt B. 
and attaches goods of B. in the hands of C. from whoſe poſſeſſion 
the goods are not removed; and B. by certiorari brings the cauſe into 
B. R. and puts in bail, the attachment is at an end, and C. ought 
to deliver the goods to B. which, if he does not, B. may have 
trover er replevin; but B. R. will not compel him to deliver 
them, becauſe he is 72 party in court, and all things are as if there 
never had been an attachment. 12 Mod. 213. Mich. 10 W. 3. 
Loveridge and Whitrow. 


SY (K) [Foreign Attachmery/7] 


ho ſhall have it, and again ” whom. 


® Cre, E. 


e [I. IF A. recovers debt again B. in London! B. may attach this 
** . debt in his own hands for ſo much due to vim. Paſch. 32 El. 
(F pl. 2. B. R. between * Kerry and Bowyer, admitted. Trin. 32 El. 


S C.zndthe B. R. ſame caſe admitted. 


Mich. 11 Jac. B. between Lopas and 
notes there, Holman.) 


Roll Rep. [2. A debt due to an admin:trat;y may be attached within the 
5. C. 5p cuſtom, for an adminiſtrator is within the cuſtom. Mich, 12 Jac, 
per Coke B. R. between Spinke and Tenant, per Curiam.] 


Ch. J. ac- | 
co1auigly, ta which Dode;idge J. agreed, but Haughton J. doubted. 


3. If in bar of an action a foreign attachment is pleaded, that 
the cuſirm is, that if any man brings his action again/t another 
fer any dcht, and upen a return made, that he non eſt inventus, & 
aud nihil unde, &c. and thereupon ſurmiſes, that any other is 
zndebied ta the defendant in ſuch a ſum, and thereupon to pray pre- 
ceſs te nttach the ſum in his hands, and to defend, ita guod the 
arfendaiit appears to anſwer the plaintiff, and the ſergeant returns 
that he hath attached him to defend the ſum in his hands, and the 
defendant dies not appear at four courts after, &c. that ow 
ſpall be to recover it in his hands, &c. this is no good cuſtom, 
without a ſurmiſe that the ſtranger who is indebted to the plaintiff 
1s within the juriſdiftin of the court, and the return of the fſer- 
jeant is not ſufficient that he hath attached him to defend it in his 
hands, for perhaps the ſerjeant intends that he may attach the debt 
in his hands, though he be not within the juriſdiction of the court, 
and his return ſhall not bind the party, without an actual ſurmiſe 
thereof by the party himſelf. Trin. 11 Car. B. R. between Sir 
Nicholas Halſe and Walker, adjudged upon a demurrer, where a 
foreign attachment in Excter was pleaded, which was all one _ 

| the 
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the cuſtom of London, and all cuſtoms there confirmed by par- 
liament in the time of Queen Elizabeth. ] x 

[4. The cuſtom of London is, that if any plaint be affirmed in 
London, before, &c. againſt any man, and it is returned nihil, 
if the plaintiff will ſurmiſe, that any man within the city is debtor 
to the defendant in any ſum, he ſhall have garniſhment againſt him 
for him to come in to an{wer, if he be indebted in the form as the 
other hath alleged, and if he comes, and does nat deny it, then 
this debt ſhall! be attached in his hands, &c. So note, that the 
plaintiff ought to ſurmiſe, that the other man who is indebted to 
the defendant is within the city. 22 E. 4. 30, per Starkey, the 
recorder of London, the cuſtom ſo certified. ] | 

[5. Whether the cuſtom of foreign attachment holds between a 
citizen and foreigner. Quære. D. 3 El. 196. 42. 

6. A citizen of London was indebted to a foreigner upon bond, 
and the foreigner was indebted to the citizen upon a ſimple con- 
tract; the foreigner died, and upon oath made by the citizen, that 
his debt was a juQdebt, he /-v:2d a plaint in London, again/? the 
executor of the foretger ; * and upon four defaults recorded, he had 
judgment, and then M attached the debt in his own hands, finding 
ſureties, that if the ct was not diſproved by the executor within a 
year and a day, or Pe judgment reverſed, that then be fhruld be 
diſcharged of jo much of the debt which he owed on the bend; 
the queſtion was, whether this cuſtom did extend to foreigners, 
as well as to citizens? It was not refolved, Dyer, 196. b. pl. 42. 
Hill. 3. Eliz, Harwood v. Lee. 


Br, Cuf- 
tome, pl. 73. 
cites S. C. 
Br. Borre, 
pl. go. (92.) 
cites S. C. 
Fitz. Cuſ- 
toms, pl. g. 
cites J. Ge 


by 
— 
233 j® 
C. was in- 
debted to 
G. by bond 
tor 19091, 
and G. was 
bound to C. 
or 207%. 
boch winch 
bands were 
forfeited, 
2nd the ſaid 
C. in Lone 
don made 
attachment 
of the debt 
of 160]. in 
his Own 


hands for the ſaid debt of G. and had judement thereupon accordingly, and afterwards ailizned 


this obligation to the Qurcen, &c. 


Greſham. 


D. 196. b. Marg. cites Trin. 18 Eliz. Chamberlein v, 
— Ibid, cites 43 Eliz. in C. B. that it was ſaid for law per Cur. that a man 


by the cuſtora of London cannoc attach a debt in his own hands; tor that which 1s in his own 


hands cannot be ſaid attached; 


and not to extend to ſtrangers. 


7. Goods were attached in the hands of the Exeter carrier, 
who is then privi.co-d in the Common Pleas, dy reaſon of an action 
there depending; per tot. Cur. the attachment ought to be diſ- 
ſolved, and the privilege to all goods for Which he is anſwerable ta 
others. Le. 189. pl. 268, Mich. 31 and 32 Eliz, C. B. Eds 
wards v. Ledbury. 


(K. 2) Foreign Attachments. Pleadings in 
General. 


1. USTOM of London was in iſſue, and the trial thereof 
there, and exception was taken, that allowance thereof 

ought to be ſhewn of record; and the opinion of the Juſtices 
was, that he is not bound to ſhew allowance thereof another time 
by record; quod nota, that of cuſtom there needs no allowance. 
Br, Cuſtoms, pl. 42. cites 5 E. 4. 30. 
84 2. In 


and it was ſaid allo, that the cuſtom is good only between Clluzcugy 
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Mo. $53. 


Pi-g79-5.C. 
but not S. P. 


Codb. 400. 
pl. 483. 
Palcr.3zCar. 
Hern v. 
Stubbs, S. C. 
8djornatur, 
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2. In delt the defendant pleaded a foreign attachment; the 
plaintiff repiced, that he was not indebted to the defendant in any 
ſum; and this was held a good replication, becauſe it is iſſueable, 
whether he was indebted or not; for if he was not indebted, then 
he could not be attached. Cro. E. 598. pl. 4. Hill. 40 Eliz. 
B. R. Paramour v. Pain. | | 

3. In detinue for goods plaintiff declared, that he delivered 
them to re- deliver quando requiiitus, &c, but that defendant had 
not delivered them licet ſæpius requiſitus, &c. Defendant pleaded 
the cuſtem of foreign attachment in London; whereupon they were 
recovered there azain/i him. Plaintiff demurred; iſt, Becauſe 
the cauſe of the debt, on which the attachment waz, is not ſhewn ; 
nor is it averred expreſily, that there was any debt; to which 
Stone, for the detendant, replied, that the cauſe of the debt ſhall 
not be ſhewn, becauſe it is only inducement, and not traverſable. 
2dly, Exception was, that the cu/t:m is, if he ſwears his debt to 
be true, &c. but here it is alleged, that he ſwor,* his debt, but did 
net ſay, that be ſwore it a true debt. Stone red, that this ſhall 
be intended, 3dly, That it is not Heron f vat the debtor was 
within the city at the time. Athly, The ch ſtom is, that if the 
ſheriff returns that the debtor nihil habet, by {hich to be ſummoned, 
and that he cannot be found within the city and be demanded at 
the next court, that then, if he does nat con.e, foreign attachment 
ſhall be awarded; but in this caſe, none of theſe points were 
averred, viz. that the ſheriff returned, & , Stone anſwered, that 


this was true, and therefore the judgment is erroneous, but that 


we cannot take advantage of it, being ſtrangers, &, At length 
the Court ſeemed of opinion againit Stone in all points; ſed 
adjornatur. Lat. 208, 209. Mich. 2 Car. Hern v. Stubbers. 

4. A foreign attachment, in an inferior court, was pleaded 
in this manner; (that by cuſtom time out of mind) whoever 
levicd a plaint pro aliquo debito againſt another upon ſurmiſe; 
that a ſtranger was indebted to the defendant, that proceſs iflued 
forth to attach, &c. The Court ſaid, that they need not expreſs 
that the debt dia ariſe infra jurijdiftionem ; for perhaps it did not. 
And yet Fan action de brought in ſuch cafe, and the debt be laid to 
be cantracled infra juriſdiftionem Curiz, F the defendant will plead 
to it he may; but he ſhall never be admitted to aſſign for error in 
fact, that the debt did ariſe extra juriſdictionem Curiæ. But if 
he had tendered ſuch a plea in the inferior court upon oath ; then, 
if they had refuſed it, it would have been error. Wherefare it is 
enough in this caſe to ſay, that a plaint were levied pro aliquo debito 
infra juriſdictionem, without averring, that the debt did ariſe within 
the juriſdiction, Vent. 236. Hill. 24 and 25 Car. 2. B. R. 
Anon. 

5. Debt on a bond; the defendant pleads, that the plaintiff being 
indebted unto J. S. he made au attachment of the ſaid money in. 
his hands; the plaintiff demurs; two exceptions were taken, 
þccauſe, Iſt, It does nat appear that the debt arſe within the juriſ- 
diftion. 2dly, That the attachment pleaded was made before the 
#iongy was payable by the bond, It was anſwered as to the = 
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that there 1s a great difference where a man is plaintiff in an action, 
and the defendant here, who was a third perſon, who is no ways privy, 
and could not allege, that he that is plaintiff here, was a defendant 
below; and the precedents are all without it, as may be ſeen in 
Coke's Entries, Tit. Debt. And as to the other matter, it is 
debitum in preſenti, though ſolvend. in futuro; and it may be 
attached before it is payable, though it cannot be condemned till 
after. 2 Show. 506. pl. 468. Hill. 2 and 3 Jac. 2. B. R. 
Self v. Kennicott. 

6. In caſe of a foreign attachment, the garniſhee cannot plead show. 9. 
to the juriſdiction after an imparlance; for an imparlaice is an Clarke v. 
admiſſion of the juriſdiction ; per Holt Ch. J. Comb. 109. Paſch. — 


IW. and M. in B. R. Andrews v. Clarke, 3. Pak 
Carth. 25. S. C. & S. P. 


7. Upon a foreign attachment the garniſbee pleaded to the Juriſ- Show. g. 


diction of the fheriff*s court; but it was over-ruled. Carth. 25. Cle v. 
T . ' | ndrews, 

Paſch. 1 W. and Min B. R. Andrews v. Clarke. S. C. argued 
by the re- 


porter for a prohibition, bY ſays, that Dolben was angry, and ſaid, that no man would have made 
luch a motion but the repoÞer himſelt, and wondered that he who hd been concerned in the city 
ſhould have made ſuch a m tion ; but that Holt ſaid, there was reaſon in it, but the pleading of it 
was after imparlance, and I they came 129 late, it not being pleaded in time; and a protubmon 


was denied, 
( 235 ] 
(L) Pleader of a fFudgment in a Foreign Attachment, TD 


T a : » Fol. 335. 
in Bar of an Action in other Courts. Connect 


II. Y the cuſtom of a foreign attachment of London, if A. 
ſues B. in London, Sc, and C. is indebted to B. in the 
ſame ſum, and the ſaid C. is condemned there to A. according to 
the cuſtom, and judgment given againſt him accordingly; yet if n0 
execution be ſued againſt C. A. may reſort to judgment and execu- 
tion againſt B. his principal debtor, and B. may ſue C. for his 
debt, notwithſtanding the unexecuted judgment. D. 7 E. 6. 82. 
72. by Brook, recorder of London, this certified to be the cuſtom 
of London, ] | 
[2. In bar of an action brought in B. R. if the defendant pleads 
a judgment in a foreign attachment in bar, and alleges the cuſtom to 
be, that if the plaintiff in the court hath proceſs againſt the de- 
fendant, and upon a nihil returned, makes a zu that B. is in- 
debted in fo much to the defendant, and upon his prayer to attach it in 
his hands by proceſs, and he does it accordingly, and if the defendant 
makes default at four courts after that, by the cuſtom, at the laſt of 
the ſaid four courts, the plaintiff may pray proceſs againſt B. to 
come in and ſhew cauſe whereſore the judgment ſhould not be againſt 
him at the next court after ; and when he comes to apply this 
cuſtom to his caſe, he ſhews that there were four defaults, and that 
at the fourth default the plea was continued for ſeveral courts, 
and then proceſs went againſt B. and then after judgment againſt 
him ; this is not warrantable by the cuſtom, inaſmuch as he ſhews, 


by 


$ 
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by the cuFom, it ought to be at the next court after the four 
defaults. Trin. 11 Car. B. R. between Sir Nicholas Halls and 
Walker, per Curiam upon demurrer adjudged.) | 
Br.London, 3. Debt by T. C. and R. C. upon an obligation againtt R. D. 
Wa es of 321. and as to 18]. parcel, &c. he pleaded that M. brought 
debt in London againſt the faid R. C. of 181. who was returned 
nihil, by which 181. parcel of the 321. was attached in the hands 
of the defendant, as the debt of the ſaid R. C. by the cuſtom, which 
is where the defendant has divers debtors, &c. and is returned 
nihil, that he thall attach it, and have execution, &c. See the 
pleading of the foreign attachment, by the cuſtom of London, 
Libro Intrat. For it is illy pleaded here, and becauſe he alleges 
the cuſtom to be divers debtors, and in the ſubſequent ſhews but one 
debtor, therefore per judicium, the plaintiff recovered, quod nota, 
but it was held by the Juſtices, ſerjeants, and apprentices, that if 
the cuſtom had been well pleaded, that this had been a good bar, 
though the ain be brought by R. and T. and the attachment was 
made as of debt due to R. only; for in debt to , the one of them 
may diſcharge it intirely by his releafe, acqg-tance, or conuſance 
in Court of Record, &, For bar againſt e one, of all, or of 
parcel, is good againſt both; for ſuch recorCagainit the one, is as 
ſtrong as if the one had releaſed, quod notaf Br. Dette. pl. 100. 
[2436J* cites 22 H. 6. 47. | 
Feb. Cuſ-. 4, In debt by A. againſt B. the defe idant ſaid, that J. S. 
_— brought writ of debt in London againſt A. the now plaintiff, of 
Jenk. 138. 1081. which was returned nihil, and he made default, whereupon 
p!.84.S.C. after four defaults recorded, J. S. ſurmiſed, that B. the now de- 
of ax mg fendant was indebted to A. the now * F in the like ſum now 
v. Collins, in demand, and prayed garniſhment againſt the now defendant, and 
ſays, that a had it, and pleaded the cuſtym of London of foreign attachment 
= 5 i certain; whereupon it was awarded, that J. S. recovered the ſum 
preciſely Againſt the defendant, and that he be diſcharged thereof againſt the 
purſued, now plaintiff, and that ſuch recovery and judgment ſhall be a bar 
ww againſt the firit debtor, as this plaintiff then was, judgment ſi 
judgment actio. The plaintiff replied, that there was no ſuch cuſtom in 
was givenin London, and thereupon it was wrote to the mayor and aldermen 
el - to certify the cuſtom, who certified as abave, and farther, viz. that 
no occaſion after judgment and execution had of the = attached, the defendant 
of a writ of ſhall be diſcharged of this ſum againſt the firſt debtor ; whereupon 
tg" the plaintiff demanded judgment, it being now certified in effect, 
not being that there was no ſuch cuſtom, that judgment only ſhall bind 
purſued by without execution. Vaviſor alleged, that this was a jeofail, and 
ace that no ſuch cuſtom is no plea, inaſmuch as the plaintiff does not 
judgment deny but that ſuch judgment was given in London, and conſe— 
ng oo N quently the record being in force, he ſhall be bound by it, and 
no ſuch hall not avoid it by plea, but ſhall be put to his writ of error; 
cuſtom, and and Brian ſaid, that he has failed of his record here; and by him 
* ner Frag and Choke, and Hufley, the plea of the recovery is not good 
torn fac, Without the cuſtom, and therefore the plaintiff may traverſe the 
caſe but by cuſlam, and the rather becauſe it ariſes upon cuſtom, and not on 


allo, the common law, and divers caſes put there, that if the matter had 
Inis ſuit of ; p aſſed 
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aſſed upon matter at common law, and erroneouſly, that in ſuch 
caſe the record is good and pleadable ſo long as it ſtands in force, 
and the party ſhall not avoid it by plea, but by writ of error, but 
e contra where it ariſes upon cuſtom, there he may avoid it by 
plea, that no ſuch cuſtom; but CR and Townſend held e 
contra. But Brook ſays, that the beit opinion ſeems againit 
them, and cites 21 E. 4. 67, Br. Barre, pl. 90. (92,) cites 
22 E. 4. 30. 
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Bowſer v. 
Collins Was 
in C. B. 

if the cuſ- 
dom had 
becn well 
ple-ded, 
the Judges 
of C. B. 
ought to 
allow it for 
a good bar; 


but if B. had ſued C. in London this judgment would have barred him, until it was reverted by 


error in London, before the mayor and aldermen in the huſtings. 


5. After debt brought, the plaintiff attached in London a debt due 
by another man to the defendant, and had judgement to recover; 
adjudged a good bar to the action for ſo much. Mo. 598. pl. 820, 
Paſch. 36 Eliz, May v. Middleton. 

6. Whether an attachment made of a debt in London may be 
pleaded in bar of a Nrre facias upon a recognizance in this court, 
it hath been over- rid in law it cannot. Toth. 115. cites 
38 Eliz. Skeggs v. Sith. | 

7. Debt by an admiY/tratrix upon a bond of 261. made to the 
inteſtate. The defend;pt pleaded, that he brought debt of Zol. 
againſt the plaintiff by ty name of adminiſtratrix to her huſband in 
London, and that upon nil returned the debt was attached in his 
non hands, It was adjudged no plea, becauſe nm conſtat by the 
bar that the debt recovered in London was the teſtator's debt, but 
only that ſhe was ſued by the name of adminiſtrator, which ſhe might 
be for her own debt, and then the inteſtate's debt cannot be attached 
for her proper debt, and it is nat ſhewed that the debt in London was 
by ſpecialty, otherwiſe it is not demandable againit an adminittrator 
beſides, the judgment in London was, de bonts propriis, which can- 
not extend to goods of the inteſtate's. Adjudged for the plaintiff, 
Cro. E. 843. pl, 25. Trin. 43 Eliz. C. B. Hodges v. Cox. 

8. Debt upon an obligation; the defendant pleads a foreign at- 
tachment in London, and the plaintiff demurs, and the exceptions 
were, firſt, that the defendant had attached the monies in his gion 
hands by way of retainer, and ſo the cuſtom unwarrantable. 2dly, It 
appeared that judgment was given in the Mayor's Court, by the de- 
fault of him in whoſe hands the money was attached; and it appeared 
that the defendant, which brought the action in London, and he in 
whoſe hands the attachment was made, and that made default, was 
the ſame perſon ; and it is a contrariety, that the ſame perſon ſhould 
appear and not appear, and a preſcription for that is naught ; and 
tne cuſtom is in London, that the recoveror in London ought to 
find ſureties, that if-the debt be diſcharged within a year and a day, 
then to pay the money, and it did not appear by the record that he 


( 237] 


found ſuretizs, which was an incurable fault, and. fo adjudged by 


the Court. Brownl. 60. Mich. 10 Jac. Hope v. Holman. 

8. Debt upon bond conditioned to pay 591. before ſuch a day; 
the defendant pleaded the cuſtom of London of foreign attach- 
ment, (viz.) that where a man is indebted to another, and that 

debtor 


2 Keb. 199. 
pl. 93. So 
adjornatur, 
Ibid. 174. 

Pi. 59. 3. C. 
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it Was debtor hath money due to him from one iu Laudon, that the creditor 


1 may attach it before it is due to him, and that ſuch a creditor of 
ant, tha: the the now plaintiff did attach 59l. in the defendant's hands before 


cuttom of jt was due to the plaintiff, and = ſecurity, according to the 


CT: ol cuſtom, to repay the debt, if it ſhould be diſproved within the 
leged to at- Year and a day, &c. and that on ſuch a diy (which was after the 


tach avy day in the bond) he paid the 591. to the creditor upon a ſcire facias 


debt due to - 3 6 A 
* brought againſt him according to the cuſtom, &c. and upon a 


ſued, and demurrer it was inſiſted that it is not a good cuſtom to attach 
this 32 money before it was due; but adjudged, that it was ; for th:ugh 


— py it might be attached as a debt, it could nat be l:vied before it was due; 


thouzh not and ſo the cuſtom was laid. Sid. 327. pl. 7. Paſch. 19 Car. 2. 
_— tl B. R. Robbins v. Standard. 

after, to 5 

which the Court inclined; ſed adjornatur. —— Ibid. 202, pl. 36. S. C. all the Court con. 
ceived the cuſtom ſufficient, and well alleged; and judgment for the detcndant, nit, ———S, C. 
cited Arg. 2 Show. 306. | 


9. Aſſumpſit by adminiſtrator upon indebitzMs for 301. for wares, 
ſold by the inteſtate, the defendant plead that after inte/?ate's 
death, and before adminiſtration granted, Fe afjirmed a plaiut in 
London againſt the Archbiſpap of Canterburyſ (to whom the granting 
the adminiſtration belonged) in treſpaſs on Ie caſe, an aſſumpſit «of 
the inteſtate to the defendant for 3cl. mutif, dat' by the defendant t1 
the inteſtate, and upon proceſs againſt the urchbiſbap the return was, 
that nihil habet nec oft inventus, &c. and then ſhewed the cuſtom 
of London of forciga attachment, and that himſelf owed the in- 
teſtate 3ol. which he had in his hands, and prayed attachment »f 
the ſaid monies in his hands according to the ſud cuſtom, and alleged 
the condition, proceedings, and judgment in good form, as uſual 
in ſuch caſe, and then concluded juigment ſi actis. But it being 
thewn, that the cuſtom is alleged, that if the debtor dies inteſtate, 
and a plaint be affirmed againſt the adminiſtrator, and if process 
againſt him be returned, that nihil habet nec eſt inventus, &c. 
that the cuſtom is not purſued in the plaint affirmed againſt the arch- 
biſhop, and then the judgment founded upan this cuſtom is void; 
quod fuit conceſſum. Per tot Cur. Raymond abſente, And re- 
tolved that the defendant's plea was inſufficient, and that the judg- 
ment upon the foreign attachment was not any eſtoppel to the penny 
here, he not being a party thereto, And judgment for the plaintiff, 
2 Jo. 166. Mich. 33 Car. 2. B. R. Smith v. Ridges. 

10. If money be attached and paid thereon, and afterwards the 
original creditors ſue for the ſame, if the attachment happens to 
be i pleaded, or otherwiſe avoided, the party mult pay the money 
ever again, and has no remedy neither in law, or equity. 2 Show, 
374. Trin. 36 Car. 2. B. R. Anon. 

[238 J. 27: In aſſumpſit, evidence was given that the debt was attached 
by the cuſtom of London before the action brought, and con- 

demnation had there before plea pleaded. It was urged that this 

ſhould relate to defeat the action; but it was ruled that if an 
attachment and condemnation be before the writ purchaſed, it 
may be given in cvidence an the general iſſue, becauſe that is an 

eiteratinn 
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elteration of the property before the action brought; but if the 
attachment only be before the writ purchaſed, it ought to be 
pleaded in abatement of the writ, and if the condemnation be after 
the action commenced and before the plea pleaded, then it may 
be pleaded in bar, but ſhall not be given in evidence on non af- 
ſumpſit; for the property is not altered by the condemnation, 
Coram Holt Ch. J. in Middleſex, 1 Salk. 280. Paſch. 5 W. 3. 
Brook v. Smith, 

12. In pleading a foreign attachment, it muſt be that the de- 
fendant (in the action in London) was attached by the money in 
the garniſhee's hands, and not that the garniſhee was attached by 
the ſaid money. Carth. 282. Trin. 5 W. & M. in B. R. Law- 
rence v. Atherton. | 

13. We cannot take notice of a judgment upon the cuſtom of 
foreign attachment in London, without the cuſtom be ſpecialiy 


ſbetun; per Holt Ch. J. 12 Mod. 407. Trin. 12 W. 3. Anon. 


t arreſted. In what Caſes; and 


*Fhally 68. b. reſolved by all the juſtices and 


the porter of London, and before the entry thereof im the court before 
the 9 the defendant may be arreſted by the cuſtom of Lon- 
don. 

(2.] C4. By the cuſtom of London, after the plaint entered as in 
the ſaid caſe before, or before the plaint entered, if it be afterwards 
entered, any ſerjeant ex officio, at the requeſt of the plaintiff, may 
arreſt the defendant abſq; aliquo præcepto ore tenus vel aliter, 
and this cuſtom was allowed to be good by all the juſtices and 
barons, Co. 9. Machally 67, 69. b. 

[3] [5- By the cuſtom of London, =_ a plaint entered as be- 
fore, the defendant may be arreſted by his body, by a precept in na- 
ture of a capias ut ſupra, before any ſummons, and yet it is allowed to 
be a good cuſtom by all the juſtices and barons, inaſmuch as it is 
eſtabliſhed and confirmed by parliament. Co. 9. Machally 68. ] 

[4.] [6. Co. 9. Machally 69. b. it was 9bj-ed, that the cuſtom 
of London is not good, in that the entry of the plaint upon which 
the party was arreſted ut ſupra, was without form, and ſo ſhort 
and obſcure, that opus eſt interprete. But by all the juſtices and 
barons the cuſtom 1s allowed, for that this was but a ſhort remem- 
brance to draw the declaration at large afterwards in the Court of 
Pleas, which, by the cuſtom, is ſufficient to arreſt him, ] 


(M) What 


t after the plaint entered in the book of 
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(M) What Per/ons ſhall be within the Cuſlont 
[Of London in General. | | 


ro. F. 209. [I. O. 5. Snelling 82. b. adjudged, that when the cuftom is 

-— ry that if two citizens of London makes a contract, and 
＋ that he that ought to pay the money dies, his adminiſtrator ſhall be 
* Fol. 566. bound to pay it as well * as if it were by obligation, that this is a 
E— 700d cuſtom, becauſe the adminiſtrator was chargeable at common 


C. P. Ser Jaw; and by the ſtatute the name of charge is only changed, but 
ling v. Nor- 2 g 
ton, S. C. the ſubſtance remains all one; and reſolved alſo, that the ſtranger, 


adzudged. which is no citizen, after ſuch debt recovered againſt the adminif- 


No * ; 
&. trator by a citizen, ſhall be bound by this cuſtom. ] 
acjudged : j i Ve 85 

accordingly. S. C. cited by Coke Ch. J. as adjudged, that an adminiſtrator may be within 
a cuſtom, Quod fui: conceilum per Doderidge that he ſhail be, but Hayshion J. doubted, Roll, 


Rep. 105. pl. 21. Mich. 12 Jac. B. R. S. C. cited per Cur, 2 


*Br.Deviſ, [z. * 11 H. 7. 21. cited in D. 8.9 El 


255. 3. Fitzwilliams, 
S Cel Recorder, certified, that by the cuſtom of Þ ,ondon, a foreigner, as 
» » IOC 18 


is a cutom Well as a citizen and freeman of London ſ may deviſe his lands or 
which goes tenements in fee, 5 H. 7. + 10. and : 19f per Brian.) 

with the | 
land. Fitzh. Cuſtom, pl. 7. cites S. C. +8. P. ſo that it be ro /zymen, as appears in the 
caſe of Joux EAxLEY or GRAYS-INN; for it ſcems that the cultum is annexed to the land, and 
not to the perſon of the owner, Br. Cuſtoms, pl. 41. cites 5 II. 7. 10. Fuzh, Cuſtom, pl. 8. 


cites S. C. 
{ Br. Deviſe, pl. 22. cites S. C,——Fi:z, Cuſtom, pl. 8. cites S. C.—g Bulſt. 15, Doderidg: 


J. cited 5 H. 7. 10. and 19. 


Br. Deviſe, [ 3. Doctor and Student 21. there is a cuſtom in London, that 
De freemen there may, by their teſtament enrolled, deviſe the lands 
S. P. by of which they are ſciſed to any, except in mortmain ; but 30 H. 8. 


Brian S. 132. in London a man may by teſtament deviſe to a common 
Idriss. perſon, though the teſtament be not enrolled. | 

cites 30 I. P 7 S : 5 

8.8. P. | 


® Br. Cuſl- [4. 5 H. 7. 10. and + 19. b. per Brian, none may deviſe to 
ont Pitt» guide and corporations in London, unleſs he be a citizen and free- 
Fitzh. man, and [then] he may. D. 8. 9 Eliz. 255. 3. intended, that 
Cultom pl. this deviſe is to be made to a corporation within the city only, and 


7 not out, and made a quzre. ] 


vile, pl. 22. cites S. C. Fitzh, Cuſtom, pl. 8. cites S. C. 


(5. Vid. D. 8. 9 El. 255. 7. Deviſe of lands in London 15 
Trinity College in Cambridge, and by all the juſtices *tis good by 
the ſtatute of 1 and 2 P. MI. and nothing is ſaid of the — 


Br. Cuſ- b. Doctor and Student 21. citizen and freeman may deviſe in 


toms,pl-35- mortmain. 30 H. 8. S. 132. And he that makes ſuch deviſe, 


25. that this Ought to be a citizen and freeman, and ought to be reſiant.] 


power in 
London to deviſe in mortmain was by grant of 1 E. g. — But though they may deviſe in mort- 


7. 45 Ed, 


main, yet they cannot alien in mortmain, PT. London, pl, 13. cies 24 E. 3. 71, 


ä —— — — Cr 
9 
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[7. 45 Ed. 3. 26. b. adjudged, that a citizen not reſiant, tax- Br. Cul- 
able, or inheritable, cannot deviſe to St. Mary-Overy in mort- 3 . 


main; and there it is ſaid, that ſo it had been adjudged beſore this miſprinted 

. * | in the large 
time. * 38. Aſſ. 18. adjudged. ] _ | 
there cited as 46 E. 3. 13. which ſhould have been at pl. 8. in that edition, and pl. 8. there is cited | 
as 45 F. 3. 2b. which ſhould be vice verſa, 

* Br. Cuitoms, pl. 36. cites 38 Aff. 17. a man 1mpeached for mortmain in London , that 
the cuſtom ot London 1s, that every c/1izen may deviſe his land in London as well in morimain as 
etherwiſe, and that every one who has land in fee in the ſame city is a citizen, and C. was feiſed 
in fee, and was a citizen, and deviſed, &c. but becaule he did wt deny that he was not rejiant in 118 
the city, or taxable ta ſrot or lat, or inherited there by ſucceſſion of deſcent, and is not in the fame | 1/4 
city, and ſo no citizen, and then out of the cate ot the cuitom, therefore if <vas awarded that the 
King have the land for mortmain. 


— 
— — 


1 2 Pe - nord, ta, to 


—— * 2 
— 


— — 
Pe - * 
4 5 4 4 „ — 


[8. But there it is agreed by Finchden, that citizens born and Er. 58 Wt 
inheriting in London, by way of heritage or refrants, and taxable to „ 1 
ſcot and lot, may deviſe in mortmain lands of wich they are ſeiſed and S. P. 


in fee. But D. 8, 9 El. 255. 3. cited the 45 E. 3. to be that 2*mitted, 


but nothing 


ſuch deviſe cannoqbe made in mortmain, unleſs by a citizen or ;, c:ogthers 
freeman; but the BYgk is contrary. 38 Aſſ. 18. agreed, ] as ſaid by 
Finchden, 


tioned in three ſeveral places in all the editions, inſtesd of (deviſe) 
n the year book, —— Br. Mortmain, pl. 25. cites 38 All. 18. and 45 
e that none cen deviſe in mortmain in Loudon but he that is a citizen 
n; quere inde, & Vide Librum London of their Cuſtoms: for 
Brooke ſays, that thoſe boo here do not know the truth, 2s he believes; for it was otherwiſe 
uſed in London after this, as is ſaid, but every owner may deviſe there to a layman, but noue 
can give in mortmain there, for this is out ot the cuſtom, but may devile in mortmaia, 


and the word (demiſe) is i © 
and which is the only worc' 
E. 3. 26. and Brooke favs, ?! 
born, and inhabiting in Lon 


[9. 30 H. 8. S. 132. Such teſtament ought to be enrolled ad BLOG 
. . | . 20. cites 
proximam huſlings, ] = AT. 31. 
that ſuch teſtaments are inrolled in London within the year; but Brooke makes a quæie, if it be 
vi neceſſity or not. ——BÞr. Office devant, &c. pl. 19, cites 8 C,—— Br. London, pl. 31. cites F. 
N. B. 199. that ſuch teſtaments ſhall be enrolled before the mayor in the huttinys; but Brooke 
makes a quære, if it be of neceſſity, unleſs where the deviſe is in mortmain; tor by ſeveral it need 
not otherwiſe to be inrolled, 


[10. Doctor and Student 21. puts the deviſe in mortmain by 
teſtament enrolled, but none of the other books makes any mcn- 
tion thereof. ] | 


9 * ol , . 8 
(11. 5 H. 7. 19. b. per Brian, this cu/lom came by grant of the — * 


ab. cites 8. Ce 


[12. Co. 8. 129. Caſe of the city of London, it is faid, that in The cuſtom 


5 h 5 „of London 
London, citizens and freemen, by their cuſtom, may deviſe in 


mortmain, notwithſtanding the ſtatute of mortmain be to the con- feman may 
trary, for the cuſtoms are confirmed by ad of parliament. }] deviſe land 


to a Cor horas 
ton in London; and that a citizen may deviſe to any man; and that a citizen and freeman may de- 
viſe in mortmain ; per Fleetwood Recorder of London, Mo. 136. in pl. 280. Trin. 25 Eliz. 


[13. D. 28, 29 H. 8. 33. 12. the cuſtom of London is, that a 
man may deviſe his purchaſed lands in mortmain. ] | 
[14. 12 El. D. 290. 61. admitted and adjudged, that a recovery _ _ 


ſuffered by baron and feme, of the lands of the feme, is as ſtrong to $a 


bind the right of the feme-covert by the cuſtom of London, as a A recovery 
fine in C. B. of 


2241 Cuſtoms of London. 


band in fre at Common law. Vide fuch cuſtom in Wales 21 El, D, 


London is _ 
void. Jenk. 363. 26, ] 


231. pl. 2. cites 2 E. 4. 19. and 9 H. 7, 13. 


*15. The wife of a merchant in London may ſue and be ſued by 
cuſtom, becauſe London being the chief place of trade and mer- 
chandiſe, it is intended, that merchants cannot be always reſident 
there, but ſometimes beyond ſea, and in other places, about their 
affairs; and therefore it is reaſonable, that the wife ſhould ſue and 
be ſued in the abſence of her huſband ; Arg. 2 Brownl. 218. cites 

H. 6. | | 
27 A feme covert ſhall ſue an action alone, without her huſ- 
band, for ſhe is a ſole merchant; allo they do certify recogni- 
Zances ore tenus ; per Wray and per Gawdy, a feme covert may 
have an action within the city, but not here. Le. 131. pl. 178. 
Paſch. 31 Eliz. B. R. Chamberlain v. Thorp, 

17. Citizens, who are to be diſcharged of priſage of wines, 
ought to be citizens, freemen, and commorantgot in a chamber, 
but to ep a ſettled houſe there; per Doderyf 
Hill. 12 Jac. and Ibid. 23. per Coke Ch. J. . P. 

18. A free-woman of London is with the -harter as to priſage; 
per Doderidge J. and Coke Ch. J. ſaid, thayſo it is for apprentice 
in London. And that homo includes both xes. And therefore 
the cuſtom of London being, that if a Geeman deviſe a legacy 
to an orphan, the executor muſt find ſurety to pay it, or be im- 
priſoned; a legacy left by a free-woman 1s within the cuſtom, 


Roll. Rep. 316. Hill. 13 Jac. B. R. Spencer's caſe, | 


— . 
Fol. 557. (N) Cuſtoms of Things. 
* [I. O. 5. Snelling 82. admitted by judgment a good cuſtom, 


1 that if a contra? be made by two citizens, and he that 
ion, S. C. & gught to pay the money dies inteſtate, his adminiſtrator ſhall be 
S. Peper bound to pay it, as well as if it were by obligation.] | 


tot. Cur.— 


Noy 33. S. C. accordingly. 


2. Feme covert in London, ſcle merchant, ſhall have action here 
within her baron. Br. Cuſtoms, pl. 43. cites 1 E. 4, 5. 
And debt againſt pledges lies in London without ſpecialty. 
Ibid. f 


4. So where a men counts upon à conceſſit ſolvere by cuſtom ef 
London, Ibid, 


be Mere (O) Cuſtoms of London, 


chant at 


Feme (B): | | 
Br. Cuſ- [I. HERE is a cuſtom in London, that when a chaplait: 


— — keeps any woman in his chamber ſuſpiciouſly, a = 


Cuſtoms of London. 24342 


come to his chamber ut the b-adle of the Ward, and enter the * o 
<Q ON'ra. 


chamber and ſearch. 2 Ul. 4. 12. b.] 1 
Treſpaſs, pl. 74. cnes d. C. 


* 2. It is no good cuſtom in London, that if any perſon dies Hob. 173. 
within any pariſh in London, and is carried out of the pariſh to be r 
buried in any other pariſb, if he is buried in the chancel or other- Ferrers, 
ways, he ſhall! pay ſo much ti the parſom of the pariſh where he died, §. C. _ 
as he ſhzuld have paid if he had been buried there in the chancel or Aid. 48. 
otherways, as where he was buried; for this cuſtom is againſt pl. 30g. 
reaſon, that he that is not any pariſhioner, but paſſing through the 1 wilden J. 
pariſh lies at an inn for a night, ſhould be forced to be buried — 
there, or to pay as if ha had been buried there. Hobert's Reports, cutom. 
238. between Fopſal and Ferrers. ] 

3. The cuſtom of London is good, that if a villein abides in Cott. held 


London for a year and a day, that he ſhall not be taken nor put out Pat this is 


a a : *T_» d Cuſe 

by writ de natige habendo, nor by any proceſs thereupon iſſuing. 5 

7 H. 6. 32. dubir) T. 8 HI. 6. 3+ b. for this IS not more than 18 London can 
in ancient demeſn. not pre- 
a ſcribe to 


bind all the realm, but te 


nſelves only; but Godred contra. However the beſt opinion was, 
that the return and culton- 


as good; for the abbot of C. preſcribed in ſenctuary to ſave thieves, 
end it was admitted that iy} well might, and therefore a fortiori may retein villain or nicf. Br. 
Cuitoms, pl. 23. cites 7 HY. 21, 32. aud 8 H. 6. 3.——Br. London, pl. 6. cites S. C. Mo. 2. 
pl. 4. Hill. 12 H. 8. the (hats ot London's cale, S. P. if no claim is made of him in that time. 
——bcndl. 2. pl. 2. S. C. ad the pleadings, 


4. By the cuſtom of London, no attaint lies for a falſe ver- Br. Cut 
dict given in London, 7 H. 6. 32. b.] tom, pl. 23. 


cites S. C.— 
Br. London, pl. 6. cites S. C. ſays it was agreed that it was admitted that they have ſuch cuſtom, 
and that the cuſtom was allowed. - 


F. It is a good cuſtom in London, that the mayor of London Cro. E.186. 


; pl. 11. S. C. 
may take recognizances of any perſon being of full age, or woman i "1 


unmarried, for he is a judge of record, and though perhaps the uon was, 
debt grew due out of London. Dubitatur, Ir. 32. El. B. K. be- that the 


tween Chamberlain and Thorp.] 1 mw 


recognizances by cuſtom of all except infants and feme coverts, unleſs upon ſuch certain excepted 
days, and that this recogni-ance was taken. before the mayor there, It was moved in arreſt of 
* iſt. That the cuſtom is unreaſonable, viz. to take fecoguzances of all per ſons except 
teme coverts and infants, and doth not except men non ſane memoriæ; ſed non allocatur; for 
ſuch may acknowledge a recoguizance and have no remedy io avoid them, and therefore they are 
excepted which may. 2dly, That it is not averred that the defendant was not an infant, &c. or 
that the day upon which it was taken was none of the excep.ed days; fed non allocatur ; for it 
ſhall be intended it the contrary be not ſhewn by the defendant ; and fo the juſtices ſaid the law 
is clearly taken at this day upon the ſtatute of 1 R. 3. to picad a feoftment by ceſtuy que vie. 
2dly, That none can take recognizances but juſtices of record which had authority by patent, &c. 
As the juſtices of the benches, and juſtices of the peace by commititon, and the mayor is not a 
Judge of record but by cuitom; ſed non allocatur ; for the cuſtom is good, and the cuſtoms of 
London are confirmed by parhament, and are good though ſtrange, and ſo it was adjudged in this 
court between Mabbe and Frying, qthly, The cuitom extends as well to recognizances taken of 
Krangers as citizens, or for mattc:s wichin the City ; aud for this cauſe Gawdy held it was not good, 


[6. It is a good cuſtom of London, that they, time out of mind, 
have uſed to have a meaſuring of coals infra portum London, which 


extends from Stanes-bridge to London-bridge, and from theuce 
Vor. VII, * to 
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Cuſtoms of London, 


to Graveſend, and from thence to Yenland, or Yendale, and all 
this is the port of London. Mich. 11 Ja. B. between the city of 
London and Manly. Per Curiam; ] 

7. London preſcribed, that their guilds and fraternities might 
make other guilds and fraternities by uſage; but judgment was 
given againſt them, for none can do it but by charter of the King, 
making expreſs mention thereof; and where they preſcribed to 
make laws and ſtatutes; Belk. ſaid, they cannot alter the eftate and 
inheritance, as to make land deſcendable to the eldeſt ſon, to be 

[ 243 } departable between the males; for the King cannot do this by 
grant without an act of parliament, nor make tenements deviſable 
by this charter, quod Candiſh conceſſit. Br. London, pl. 22. cites 
49 Aſſ. 8. 

*s. Cuſtom of London to examine cauſes by the mayor, at the 
fugge/iton of the plaintiff or defendant, pending a plaint before the 
ſheriff of London, and upon examination and ſatisfaction found to 
bar the plaintiff, it is a good cuſtom; contra it it be preſcribed 
after judgment given; for it is not reaſonable M avoid a judgment 
by examination. Br. Cuſtoms, pl. 60. cites 7 H. 6. 14. 

9. By the cuſtom of London, land and Uſes there might be 
b:ught and fold by word only, without any ed or enrollment Q; 
and this is a good cuitom notwithſtanding t ſtatute 27 H. 8. of 
inrollments; by the opinion of the juſticegof both benches. D. 
229. a. pl. 50. Paſch. 6 Eliz. Chibborn's Laſe. 

10. There is a cuſtom in London, that apethecaries who ſel! 
untoboſſome drugs, ſhall forfeit a certain penalty; debt was brought 

in London by the chamberlain againſt W. for this penalty. Upon 
a habeas corpus & cauſam brought by W. the court awarded a 
procedendo, becauſe the plea in London is maintainable by the by 
laws and cuſtoms there. Mo. 403. pl. 558. Paſch. 37 Eliz. 
Wiltord v. Maſham. | 

Ibid. cites 11. Error of a judgment in C. B. by confeſſion in an action of 

wo . Lebt, brought by the ſucceſſor of the late chamberlain of London; 
yon == the error aſſigned was, That the action was brought by the defen- 

Paſch. 21 Gant in error, as ſucceſſor of B. chamberlain of London, upan a 

e % bend made to him felvendum to him and his ſucceſſors, and alleged 

casz, and the cuſtom off London, that the chamberlain there had uſed time out 
thet it wa3 of mind, Sc. to take bonds payable to him and his ſucceſſors, that 

— their ſucceſſors ſhall ſue thoſe bonds in any court, and that all their 

in one Tay. Cuſtoms were confirmed by parliament 7 R. 2. and that the plain- 

Jor's caſe, tiff had judgment upon this bond; whereas by law a bond, being 

2 but a chattle, cannot go to a ſucceſſor, but in regard it is alleged 

fore ten- to be 2 corporation for that purpoſe, the Court held the cuſtom 
wood, and to be lawful and reaſonable, and ſhall go to the ſucceſſor and not 
emer en to the exccutor, and affirmed the judgment. Cro, E. 464. (bis) 


ctal com- 


miſſioners pl. 16. Paſch. 38 Eliz. B. R. Bird v. Wilſon. 

for this pur- a 

poſe, the judgment was affrmed. And in a note ibid. at the end of the caſes, cites 43 & 
44 Eliz. B. R. Witroanp v. Hur rox, where debt was brought on ſuch a recognizance made to 
B. his predeceſſor alleging the cuſtom of London, for the chamberlain to take obligations or re- 
coznizances to them and their ſucceffors for orphans portions; and after judgment for the plaintiff, 
orrot was brought thereof in the Exchequer Chamber, where the judgment was affirmed. 


12. Cuſtom, 


Cuſtoms of London. „ 


12. Cuſtom, that if any free- man deviſed any legacy to an ar- 
phan, that the executor ſhould be conſtrained to find ſureties to pay 
the legacy according to the law; in this caſe regard ought to be 
had to aſſets, and cotulitions, and the will of the party; per Cur. 


Roll. R. 316. pl. 27. Hill. 13 Jac. B. R. Spencer's caſe. | 


13. A cuſtom for the mayor of London to appoint a place for | 


taverns, &c. and to impriſon for erecting one in a place againſt 1 


their wills, is good. Mar. 15. pl. 34. Paſch. 15 Car. Anon. 

14. By the cuſtom of London, a tenant at will under 40s. rent, 
ſhall not be turned out without a quarter's warning, and if the rent 
be above 40s. he mult have half a year's warning. 2 Sid. 20. 
Mich. 1657. B. R. Dethick v. Sanders. 

15. On a certiorari, the return was of a cuſtom for the company * 244] 
of merchant-taylors to choaſe livery-men, and to commit the refuſers, So upon a 
and that was elected, without reaſonable cauſe, refuſed, and there- babeas core 
fore they committed him; it was objected, that the cuſtom to — 
commit, is not g Nd, becauſe it does not concern the government of Newgate, 
the city, but the i of a company only. 2dly, It does not appear, = 1 
that he was habilis 'Nidoneus, and therefore no: eligible; ſed non 4 he 
allocatur ; for as to- qe ft, * all the cuſtoms are confirmed by ſta- are compa» 
tute; and as to the d, the refuſal without reaſonable cauſe, im- dies, ſome 


plies habilis & idon . 2 Lev. 200. Trin. 29 Car. 2. B. R. ch ce. 
The King v. Mercha, 


- Taylors, panies are 

livery-men, 
and that there is a Court of Aldermen, and that if any perſon duly choſen does not take upon him 
the office of a livery-man, he may, by cuſtom, be committed by the Court of Aldermen, to any officer of 
the city ; and that Clerke being before that Court, and refuſing, the Court committed him by war- 
rant in writing to the keeper of Newgate, until he ſhould declare his conſent to take upoſ him that 
office. Reſolved, that B. R. takes notice of a livery-man, and of the nature of his office, and that 
he who comes into a company agrees to incident charges and duties; and it was admitted, that a 
corporatzoen might have a power to commit by cuſtom, though not by a charter or by law, and 
tha then is the proper officer to whom they ſhould commit him, 1 Salk. 349. pl. 5. Hill, 

V. 3. B. R. Kang v, Clerke. 


16. Upon a habeas corpus and certiorari the return was a cuſ- 2 
tom, &c. that if any freeman of the city ſpeaks contemptuous words c, S. o. 


of an alderman, that in ſuch caſe, the common ſerjeant has uſually the Court 
exhibited an information againſt him before the mayor and court #16, that 


of aldermen, and that if the offender be convicted by verdict or ——_— 


confeſſion, they uſed to puniſh him by fine or disfranchiſement ; caſe, but th 


that Clerke ſpoke ſcandalous words of Alderman Lawrence, when ver = 4 
he was ſurveying the meaſures of coals, (viz.) that he would undo ,\ bold, 


the city, and that he was a knave; it was objected, that a cuſtom notwith- 


to try a man for words ſpoken of an alderman, &c. in the Court ſtanding the 
act of con- 


of Aldermen, is unreaſonable, becauſe he is both judge and party, nmation of 
| beſides it does not appear, that Clerke is a freeman; though in their cul- 


the information, which is returned in hæc verba he is faid to be a — — 


free- man; but that is not ſufficient, for it ought to be returned tend to un- 
in fact, that he is a free-man. The Court would not grant a reaſonable 


s 24 2 cuſtoms.— 
procedendo without further argument, for they ſaid it might be 5 Keb. $11, 


dangerous to put it in the power of the aldermen to disfranchiſe a pl. 2. The 
free-man for ſpeaking words of an alderman. 2 Lev. 200, 201, city of Lon- 


Trin. 29 Car, 2. B. R. The King v. City of London. _— 


the Court held, a cuſtom to digfranchiſe for _ is void, and a procedendo was denied, —8. — 
| s cite 
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244 Cuſtoms of London. 


cited 2 Salk. 426. Trin. 1 Ann. B. R. per Cur, and they held accordingly. -S. C. cited 
2 id. Ray mM. 'R „ 777. and agreed by Court and counicl of both ſides, that a cuſtom to disfrag- 
ch ſe tor | ſuch words would br : void. B. it Mr. Dee ſaid, that notwnthltanding the teport in Le- 
Vitie, l hd cen a rate lot a procecends in the laid cale. 


RY ben 17. By the cuſtom of London any perſon above fourteen and 
— Pd: under twenty-one unmarried may bind bimjelf apprentice, XC. ac- 


Corb coltors cording to the cuſtom, 1 the majter thereupen ſhall have tale 
_ remedium againſt him, as if he were (Wenty-one. In covenant 
11:7) oe, [ 


dcr brought on an Llature of ſuch an apprentice, the Court held 
o/c tens, The cuſtom ſuficicnt! y alleged to give and make good an action of 
ond thatthe comerrore, that tale remedium i; npfies it, and welk as other things; 
eben, and though by common law or the ſtatute his covenant ſhall not 


Jide inden 
ture bind bind him, yet by cuſtom it ſhall, Nod. 271. pl. 22. Irin. 29 
the iniant Car. 2. B. R. Horn v. Chandler. 

though the 

ia dcnture is not intolled within the year before the chamberlatn; but that is with this difference, 
that the apr mice may come in Hefore the mayor and aldeimeu, and there ſhew his matter in 
Fetition in French, th r he deed is not intolled within the year, ard thei pol a ſcire facias ſhall 
e to te matter, to know why the deed was not inrolled. and if ups dctault the deed was 
not intl. d. ne apprentice may (ue out his 1ndenture, 2 1d ell b aicharged ; but if the not 
doing 't was by t detault of the anvremice, as if he will not coffp before the chemberlam, 
but ab(ents himſelf, he {hall not be difctiarged; for the deed cannot , inrolled unleſs the infaat 
is prefent in court end acknowledges ii. 


[ 245 by! 
D Kei. et. 18. Upon a habeas corpus to the mayo. &c. of London, a cuſ- 


33 * tom was — to di Vr anchiſe, and commit a free- man fur ſpeal- 
Cle. k. S. C. ing of prs abious words of an alderman. The Court laid they 47 
dd rnatur. fin in ſuch caſe, but the other cuſtom would not bold notwith- 


15 4. -g 
+a, ©; Randing the act of * confirmation of their cuſtoms, which does not 
. 55. 


pie. extend to unreaſonable cuſtoms. Vent. 327. Hill. 29 & 30 Car. 
co was 2. Br. R. Clark's caſe. 


woven tor 

py the 1 to which the counfe! for the deſendant agreed ; but per Cur. this is an voreafon- 
a0 cuttom to a6 ranchiſe for ſpeaking words, being againſt Magna Charta, and by Wild J. 
N an act of perliament would be unteaſonble, and a procedondo was denied by the Court, 
Init. Zul pi. 25. S C. and on a further mation the Court beid a cuſtom to disfrauchite tor 
wo:ds o be void, and a procedendo was dend 


19. In treſpaſs for taking and breaking ſo many dozen of ſpec- 
tacles, &c. the defendant pleads that the city of London is an an- 
cient city, that therein is and hath been an ancient cuſtom, ht if 
any make and ext iſe ts ſate ill ard unſerviceable goods, the chief ef- 

cer of the cempany have uſed 19 ele them, and carry them te the 
Guildhall, ard im:panel a Jure, and if they find th-m il and unſer- 
vicealle, to br eas them, and ſhew that the plaintiff is one of the 
company of ſpectacle- makers, and that the defendants are maſter 
traders, and chief officers of the company; and that the goods 
made by the piaintiff, and taxen ut ſupra, were unſerviceable ; the 
Court took the cuſtom to be good and reaſonable, and the judg- 
ment was for the defendant niſi. Skin. 55, 56. pl. 8. Trin. 34 
_ 2. B. R. Bolton v. Throgmorton. 

. By cuſtom in the city of London the lord- mayor is chan- 
color, and may call cauſes before him out of the SheriPs Court, 
and rule them according to equity, Skin. 67. pl. 13. Mich. 34 
Late 2 Bo £544 caſe of 1 Barns v. Barns. 


Cuſtom 


Cuſtoms of London. 


21. Cuſtom of the city of London ſhall be preferred to the cuſ- 
tom of the province of N44, and nutwithitanding the cuſtom of 
the province of York, the heir by the cuſtom of London ſhall 
come in for a ſhare of the perfonal eſtate, for the cuſtom of the 
province of Vork is only ical, and circumſcribed to a certain 
place, but that of London fellows the ferſin though never fo remate 


rem the city. 2 Vern. R. 82. pl. 78. Mich. 1688. Cholmley 


v. Cholmley. 
22. Upon a certiorari the cuſtom of London was returned, 22 
puniſh by information in the Court of Aldermen, either far an aj- 
ſaliit or contemptuous woids frozen of an allerman in the execution 
of his office, and to fine hit; and that at a wardmote held by Sir 
Nobert ſetiries, the deſendarit aſſaulted him, and ſaid, I have as much 
to do here as you; you think ſyre you are amongſt your bride- 
vell- birds, but you are miſtaken; the Court held that it had been 
doudtful, if the offence had been by words only, 
ment lay at common-law, but he is to be bound to good bena- 
viour; yet for alt he is puntjvable, and that may be by inform- 
ation there by the & m, as well as in B. R. by the courſe of the 
court, though the Mular courſe by the common law is indict- 
ment. Secondly, IIe Court held, that the information lay in the 
Court of Aldermen:,fnough an alderman was grieved; otherwiſe 
of the mayor, for he X an integral part, without which the Court 
cannot be held, but th Jother may be ſevered and he muſt not itt. 
2 dalk. 426. pl. 2. Irin. 1 Aun. B. R. the Quecn v. Rogers. 


(P) Pleadings of the Cuſtom of London. 


5 OTA, that it was agreed for law, that in debt in London, 

1 upon a conce//it ſolutre, by the cuſtom, the count Mall be, 
gud pro merchandijis ſibi prius venditis conc: tht ſolvere 10l. S0 
that the merchandiſe ought to be rehearſed, and yet the mer— 
chandiſe is not traverſable, as it ſeems. Br. London, pl. 15. Cites 
38 11. 6. 29. 

2. Where the cuſtom of London is in iſſue at Weſtminſter, or 
elſe where, if the party will have it to be try d by certificate of the 
city, he ought to ſurmiſe, that the city is an ancient caty, aud that 
there has been a cuſtom time out of mind, that where their cuſtom 
is in trial in any courts of the King, that it ſhall be certityed by 
the mayor and aldermen, by the mouth of their recorder now 
held; for if he does not make ſuch ſurmiſe, it ſhi] be tryed by 
the country, as other matters in fact are. Br. Lrials; pl. 95. 
eites 5 E. 4. 30. 

3. In a writ of entry ſur diſſeiſin brought in C. B. the defend- 
ant pleaded, that the houſe in demand is within the city of Loudan; 
and that the ſaid city is antiqua. civitas; and that Ring Hen. 3. 
conceſſit civibus civitatis predict. quod non implacitentur de terris 
& terementis ſuis, Cc. extra muros civitatis predict, and further 


17 ſaid, 


becauſe no ndict- nav 
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2 Yern. 4. 
S. C. re- 
terred to a 
matte o 
tate the 
matter ſpe- 
C:ally, 


S. C. and as 
to the 4. 
fault the 
Court a- 
werded a 
pr O0CCEeNe 
Gao ; for. 


ein to DU» 
1th by ins 
rinnen 
ſuch as aſs 
ſault the 
magiitrate. 
2 Ld. 
Kym. Rep. 
7 77% 0 
e iolved ace 
cordingly, 
and a pro- 
cedendo 


ves granted, 
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Cuſtoms of London. 


ſaid, that he himſelf is civis Lenden, &c. and demanded judgment 
of the writ ; (note, in the pleading before, the tenant faid) Et illis 
rectum teneatur intra civitatem predictam ſecundum conſuetudi- 
nem civitatis predict, And to this plea, exception was taken, 
becaule that the tenant doth net ſhew before whom, by thetr cuſtom, 
they eught to be impleaded. It was the opinion of the whole 
Court, that the tenant ought to have ſhewed, that the citizens for 
their lands ought te be imbleaded in the huſtings, &. And the 
general words in the plea, viz. Sed illis rectum teneatur intra 
civitatem predictam ſecundum conſuetudinem eivitatis predict”. 
dig not ſupply the defect aforeſaid. After, it was awarded by the 
Court, that the tenant anſwer further, &c. 3 Le. 148. pl. 197. 
Hill. 28 Eliz. C. B. Anon. | 

4. The cuſtoms of London are only triable by the mayor and 
eldermen, by the miuth of the recorder, if it be not a matter in 
which the corporation of London is a party. The cuſtoms of 
other corporations are triable by the country, if- they be denied, 
Jenk. 21, 22. in pl. 40. 4 

5. The judges of every place are ſuppoſe o have knowledge 
of the laws of the place whereby they do ju e, and to have cuſ- 
tomaries among them; and therefore, in ſuitF:>f their own courts, 
do determine them, as the judges of the mon law do in the 
King's courts judge the general cuſtoms F- the whole kingdom 
being the com non law; and fo in Lenden, I ſpecial privilege, they 
certify alſo their cuſtoms of this nature inte B. R. which other 
towns do not. And their cuſtams, even tVoſe that are their local 
{7ws, are triable by jury, if they come to iſſue in the King's courts, 
And agreeing with this was found and ſhewed a precedent, Mich. 
37. 38 Eliz. Rot. 418. in C. B. London, BirrorD v. Lowe, 
1:1 an action upon the caſe for certain parcels of plate, and the iſſue 
was, whether the cuſtom of London was, that there was a common 
market in London, for all goods in all open ſhops, all days, except 
Sundays and holy days, frem the ſun riſing to the ſun ſet; and 
concluded, Et hoc parati ſunt verificare, ubi & quando ac prout 
Curia confideraverit. And then the defendants made their ſurmiſe 
for the trial of their cuſtom by the mouth of their recorder, and 
prayed a writ accordingly; and it was granted returnable in Tri- 
nity erm, and continued per non miſit breve till Octabis Mich. 
and then it is entered, that the concluſion of the defendant's plea 
ought to have been, Et de hoc ponit ſe ſuper patriam; whereupon 
tne plex was ſo made, and iſſue taken, and upon venire facias to 
the it-rif of London, found for the plaintiff, and had judgment 
Per tobart Ch. J. Hob. 87. in caſe of Day v. Savadge. 

6. In laying the cuſtom of London as to taking apprentices, he 
muſt declare, that he is civis, as well as liber homo. 2 Bulſt. 193. 
Hill. 11 Jac. Burton v. Palmer, 


For more of Cuſtoms of London in General, See 
other Proper Titles, 
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Damages, 


This in Roll 
begins wun 


Letter (O) 
— — 
(A) 7/79 ſhall recover Damages, Fol. 569. 


Cr. 1 heir in a plea of land, ſhall not recover damages fr Fiizh. Pa- 
damages in the time of Fry anceſtors. 17 E. 3. 45. b.] ien n 


85. cit's 
8. C. & $. P. per 5 one. "Entry ſur di tin made to the father of the demandant, and paſſeq 
for the plaimiff, ant was awaided, hat he ſhould not recover damages ; for ine fatal of Glons 
ceſter, Which wills, th, the demandant recover damag's. againſt any who is found tenant Alter the 
diiſcihn, is intended th. VEIth n and not for the heir of the diſeifee, quod nota, by award, 
Br. Damages, pl. 20 Ws 42 E 3. 7 
Ina writ of Ayet, A..: awarded to the ferriff to inquire of damages, and be innired of the 
damages in the life of the, ather of the domandant, and well per tot. Cur; the icalua feems * de 
inaſmuch as the demand. Mis heir immediate to the grardfither now, contra it leems i be makes 
bimſelf heir to the father As in mortdancefter. Br. Damages, pl. 37. cucs 2 H. 4. 13, 
* 


[2, The executor wall not recover damages in debt, for da- Fitz. "= 
mages, 2 © 


mages in the time of the teſtator. 17 E. 3. 45. b.) 22. ed 
S. C. & S. P. but for damages aſter the teſtator's death he thall, 


[3. The . ſhall recover damages in debt, upon an obli- Fitzb, Da- 
gation for damages in the time of the ſucceſſor. 17 E. 3. 45. b.] g. 5. pl, 


83 5 Sites 
S. C. that the ſucceſſot ſhall recover damages ſor the whole time [which ſeems to inteud the time 
ot the predeceſſot and ſueceſſor. ] 


4. The maſter of Saint- Crefs, who ts preſcntative as a parſon, Br. Garden 


ſhall not recover damages in a wit of az:4ity for the time of his &. 
predeceſſor. 26 Aff. 4. — = 


mages, pl. 
108. cites S. C. and fo the damages wee levered. 


240 | 
[5. But otherwiſe it td) have been, if he had been cleclide, Br. Garden 
for there he ſhould have recovered damages for the time of his ©. * E. 
predeceſſor. 26 Aſſ. 4.] * 
ſays. * 
nota a good diverſity between ſuch like incorporations. — Br. Damages, pl. 108. citcs S. C. 


ſays nota diverſitatem. 


6. In debt upon an obligation by the King, he recovered, and the 
ſervants of the King dared not take judgment of damages, but of 
the principal only, and yet the Prothonoturies ſhowed diverſe 
precedents that the King had recovered damages. Br. Damages; 
pl. 15. cites 34 H. 6. 3 

7. And it was agreed there, that the King ball not recover da- 
mages in quare inf edit fer lapſe nor diſtur bance, Ibid. 

* 4 8. Prefentes 


248 Damages. 


8. Pre/-ntee of the King to a corody, made his plaint, that the 
gt toe nat admit him to the corody according to the prayer of 
the King; and the abbot returned cauſe; and by all the juſtices 
the Aing fail not recover damages in this caſe, but the preſentee; 

Vr the damage is to him; for the King has only the preſentation. 
Br. Damages, pl. 93. cites 39 H. 6. 49. 


. | Recovered How. Not without Writ. 


A HERE a man would recover damages, he ought to take 
new original; and it is not a writ judicial, Br, Da- 
mages, pl. 36. cites 50 E. 3. 23. 


2. A man cannot recover damages witheut original, Br. Da- 


mages, pl. 50. cites 11 H. 4. 10. by the reporter. 


L. b (B) bo ſhall recover damages 1 
* reſpect of his ęſlale. 


tbe ſecond 
letter thete. f 3 
® This (1. TIF ee for years be cuſted, and he in e reverſion diſſeiſed, 
ſhould be and he in the reverſion recovers in a Alle, yet he ſhall not 
nn 1 . 

11 re CO er damages. D. 19 El. 354. * pl. 5. - 15 H. 7 4. b. 
5 H. 7. 10. b. Co. 9. 105. b. 3 H. 6. 33. Contra, 12H. 6. 4. 
Crews. 

+ Br. Damages, pl. ®:. cites S. C. and by Brian the reaſon is, that the damages are to the ter- 
mor only, —Br. Affi ſe, pl. 83. cites S. C. & S. P. and for the fame reason by Brian J. Quod 
ron negetur. 2 Inſt. 283. S. P. that he {hall recover no damages tos ine profits of the lauus; 
becaule tuey did not belong to him. 


Fan Action, 13 


2. Co if after the ouſter, he in the rever/i5n enters upon the 
diſtciſor (as he may by the Jaw to fave a diicent) and after the 
di ſciſor re-enters upon him, and he reccuers in an aſſiſe; yet he ſhall 
not have any damages, for the re-entry of him in reverſion re- 
duces the eſtate to the leſſec, and then the damages, inſtcad of 
the profits, belong to him, and then he ſhall not be twice charged. 
Quære, D. 19 Eliz. 355. 15H. 7. 5.] | 

[ 249 | 3. Tenant for life and he in the reverſion join in a leaſe for 
life ; it is ſaid, that they ſhall join in an action of waſte, and that 
the ge for life ſhall recover the place wenſted, and he in reverſious 
damages. Co. Litt. 42. a. 


Twin (C) Dameges againſt the Defendant. How to be 
_— given. In what Caſes they Hall be joint, 

[In reſpect of ſeveral Matters contained in the 
Declaration againſt the ſame Defendant. ] 


Cro.C.4:4. [I. IN an action of waſte, if ue be aſſigned in 3 
i _ in three meſſuages, and in gardens, ſcilicet, in cutting down fix 
Mich : ®ffieetreer, and ten pear-trees in ere garden, and ten pear-trees, and 


Car. S. C. ſeven 


Damages. 


froen apple- trees in another garden, ſparſim . ſhewing the 
"value of every particular; and upon the default of the defendant, 
a writ of enquiry of waſte was awarded, and the jury finds the waſte 
in the three meſſuages, and in ſame of the apples and pear-trees ta his 
damage 504. This is a good verdict, though the damages are 
aſſeſſed entirely, though it was objected, that the damage of the 
apple and pear-trees might be ſo ſmall, that the place * waſted 
ſhould not be recovered ; but they being alleged alſo to have been 
ſparſim creſcent? throughout the garden, ſhall be recovered. But 
if it was fo (ſmall, yet, all being upon one demiſe, if all the waſte be 
of a conſiderable value, though ihe particulars are but ſmall, yet the 
place waſted ſhall be Tecovered. Mich. II Car. B. R. between 
Fitch and King, adjudged per Curiam, as to this point, upon a 
writ of error, upon a judgment in banco. Intratur, Trin. 


9 Car. 213. ] 
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ES. P. held 
accord- 
ingly ; for 
when the 
ſheriff and 


jury have 


had the 
* Fol. 570. 


view, and 
given da- 
mages for 
the waſte, 
it ſhall not 
be intended 
petit da- 
mages N 
any; and 
the uſual 


eourſe is, in all caſes, to find intire damages. 


2. Treſpaſs of a, N briken, and emblements taken, it was found 
by matter in law, i Nube plaintiff ought to recover for the cloſe 
broken, but nat for ti Acorn, to the damage of 40s. and they were 
compelled to ſever th damages, and ſo they did, 20s. for the 
one, and 20s for the Mer; tor, for part the plaintiif ought to 
recover, and for the Aft not. Br, Damages, pl. 169. cites 
42 E. 3. 25. . | 

3. Where tenant for life to the aunt, and the niece dies waſle in 
their time, and bad done waſte before, in time of the tius ſiſters, the 
aunt and the niece ſhall join in walte, and the damages ſhall be 
ſevered, quod nota, Br. 3 pl. 31. cites 45 E. 3. 3. 
4. Quare imp. again/t baron and feme in jure uxoris, the plain- 
tiff recovered, and levied the damages upon the baron, and the baron 
died, the feme brought attaint, and affigned the faiſe oath in the 
principal, and good by judgment, and attaint was brought againſt 
hiungwho firſt recovered, and againſt another 1079 pleaded non tenure, 
pp it was found againſt him, and the fuſe oath found in the other 
points alſo, and the plaintiff was reſtored to her firſt damages bt. 
And the judgment was of this agarn/t him who firſt recovered only, 
and not againſt both the defendants. But the judgment of da- 
mages in the attaint was againſt both, ſo the damages ſevered in 
judgment. Br. Damages, pl. 162 cites 46 Aſſ. 8. 

5. Præmunire again}? two, one was found guilty as principal, 


and the other as acceſſory, and damages ſevered, and the plaintiff 


prayed judgment againſt them in common, and had it, notwithitanding 
that Hales faid, there may be principal and acceſſary, in præmunire, 
and this, becauſe it was found, that the two were coadjutors, 
procurers, and abettors to the third, to ſue the bull, Br. Damages, 
pl. 46. cites 8 H. 4. 6. | 


[ 250 ] 
So præ mu- 
nire againf# 
„e as pre. 
curalor, 
anctber as 
counſellor, 
ard the 
third as ate 
torney. who 


were found guilty, and the damages were ſevered, uære cauſam, whether becauſethey are ſeveraltorts, 
er becauſe they are principal and acceſſory, as in felony, Br, Damages, pl. 197. cites 36 H. 6. 32, 


6. In aſe by baron and feme of diſſeiſmn and goods carried away, 
the plaintiffs recovered the land and damages of iſſues in common, 
and 
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Br. Privie 
lege, pl. 12. 
cites S. C. 


Br. Verdict, 


pl. 2. cites 


Damages. 


and the baron alone damages for his goods. Br. Judgment, pl. 20, 
cites 11 H. 4. 16. 

7. In appeal againſt ſeveral who are acquitted, every one of 
them ſhall recover damages againſt the plaintiff ſeverally, and not 
Jointly ; contrary of the plaintifts. Br. Judgment, pl. 93. cites 
11 H. 4. 16. 

8. Where a man has two daughters and dies ſeiſed, and NM. 
abates, and the one daughter has iſſue aud dies, the iſſue and the 
other ſhall have mortdanceſtor, and the other ſhall recover damages 
for her own time, and the, and the iſſue ſhall recover damages in 
common for the time after the death of the mother. Br. Damages, 
pl. 51. cites 11 H. 4. 16. 

9. So in waſte, where the daughter has iſſue and dies, the other 
and the niece {hall join and recover damages as above, quod Hank, 
conceſſit; for they cannot do otherwiſe than to join, and cannot 
otherwiſe recover their damages; for an entry upon the abator 
determines the damages, but in diſſeiſin of / and, and taking of 
goods, treſpaſs lies of the goods. Llbid, , 

10. If two do to me a treſpaſs, and I affs have ſeveral action, 
againſt them, and recover the entire damag” againſt each, and have 
execution, the one cannot plead that thq plaintiff has recovered 
againſt the other for the fame treſpaſs, hi damages, and had exe- 
cution; for it is no plea. Br. Judgment@>1. 98. cites 14 H. 4. 22. 

11. Contra, where the plaintiff joins ihm in action, there he ſhall 
have only damages againtt both, and if they join themſelves in 
action, he cannot ſever them in action after, as after nonſuit, diſ- 
continuance, &c. Per Hank. quod fuit conceſſum arguendo. 
Br. Judgment, pl. 98. cites 14 H. 4. 22. 

12. Betinue of diverſe goods, and counted the value and price f 
every thing certain by itſelf, and the inqueſt gave a verdict quod 
detinet ad damnum 10l. in grefs; and by the opinion of the Court 
they eught to ſever the damages of every thing by itſelf; for the 
plaintiff ſhall recover the thing, and if the thing be loſt the, the 
value thereof, which cannot appear if the damages are not ſevered, 
quod nota, Br. Detinue de Biens, pl. 4. cites 3 H. 6. 43. 

13. Forcible entry was found for the plaintiff to the damage of 
10l. and cet 51. Per Straunge, if the damages be not ſevered in 
every action where a man ſhall recover damages, the juſtices ought 
not to give judzment, and if they do, it is an error, which was 


denied, per tot. Cur. Brook ſays it ſeems that his intent is, that 


[ 251 ] 


the damages ſhall be ſevered from the cots, Br. Damages, pl. 88. 
cites 14 H. 6. 13. 

14. In treſpaſs in a park and ſeven acres adjoining, the jury ought 
to fever the damages, quod nota, Br. Treſpaſs, pl. 145. cites 
21 H. 6. 33. and 22 H. 6, 7. 

15. Damages may well be ſevered, but co/ts are intire, and can- 
not be ſevered ; per Priſot. Br. Damages, pl. 89. cites 36 H. 6. 13. 

16. Damages cannot be ſevered in treſpaſs, Br. Damages, 
pl. 78. cites 15 E. 4. 25. 

17. Treſpaſs of goods taken, they were at iſſue upon the property 


and found for the plaintiff ta the damage and coſts of Gl. _—_ 
fendant 


Damages. 


kendant prayed that the damages ſhould be ſevered from the coſts, 
and per Brian, Chocke, and Littleton, it is at the election the 
plainti if he will have them ſevered, or in groſs; by which they 
were not ſevered. Br. Damages, pl. 128. cites 18 E. 4. 23. 

18. Treſpaſs againſt four, the one pleaded that de fon aſſault de- 
meſne, &c. and the others pleaded not guilty ; there per Cur. if the 
plea of the firſt be found againſt him he ſhall render the entire da- 
mages; for the treſpaſs is confeſſed by his plea, unleſs he ſays that 
the plaintiff made the aſſault, but of the other, it ſhall be inquired, 
if they did the treſpaſs, and how they did it, and if it be found 
that the three made the aſſault, but did not maim the plaintiff, then 
the judgment of the damages {hall be for the aſſault againſt all 


in common; and of the maim, againſt him who juſtified. Br. Da- 


mages, pl. 168. cites 6 H. 7. 1, 2. 


19. Reſcous; the plaintiff counted, that the defendant held of 


him by homage, fegſty, and 10s. rent due at Eaſter and Michaelmas, 
and for the rent heYi/trained, and the defendant made reſcous where 
it appeared in the Naration, that the one feaſt was paſt and the 
' other not, and the de Maut pleaded not guilty, and the jury found 
that there was no ſucWtenure, but that the plaintiff leaſed to the 
defendant at will, rene fing 10s. at thoſe feaſts, and that this was 
arrear and the plaintii Miſtrained, and the defendant made reſcous, 
and per Brian the plain N ſhall not recover; for the damages ought 


to have been ſevered heil, and they are aſſeſſed in common for tlie 


day paſt and the day to come. Br. Verdict, pl. 56. cites 9g H. 7. 3. 


20. Treſpaſs againſt two of trees cut, the one juſtified for himſelf 


of common there, and the other ſor common there for himſelf, and they 
are found guilty and damages taxed intirely, and by the beſt opinion 
it is well, for it is only one and the ſame treſpaſs, though the anſwers 
are ſeveral. Br. Damages, pl. 202. cites 11 H. 7. 19. 20. 

21. Contra in treſpaſs againſt two, of two horſes taken; for this 
is a ſeveral treſpaſs. Ibid. 

22. If treſpaſs be brought againſt two, the damages ought not 
to be ſevered, if they be not found guilty at ſeveral times, But if 
= —__ damages and entire coſts ſhall be given. Jenk. 269. 
pl. 86, 

23. Treſpaſs againſt three, they plead ſeveral pleas, and ſeveral 
zues are joined, and all tried by one jury; and entire damages 
and not ſeveral given, judged good, and affirmed in error, for they 
are all found guilty, as the plaintiff has declared, and that was jointly 
againſt them, and of a joint treſpaſs. Jenk. 317. pl. 10. 

24. Treſpaſs of battery and wounding againſt two; one pleads to 
all, except the wounding, that it was in his own defence, and to the 
wounding, not guilty, The other juſtifies all in his own defence. 
Iſſue was upon both pleas. The jury found the firſt guilty of the 
wounding, and alſo of the battery, and aſſeſſed damages 20l. and finds 
the iſſue againſt the other, and damages lool. and gave entire co/ts 
againſt both, and judgment was accordingly. Error was brought 
and aſſigned, that there ought ta have been but one judgment fer 
damages, and he ought to have made his elefion againſt whom he 
would take his judgment ; and the Court was of the ſame — 5 
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{251 Damages. 


for this action is for one joint treſpaſ, and therefore one 5 
damage ought to have been given againſt both, though they levered 
in pleading, they being both found guilty of the fame battery; 
and therefore the judgment was reverſed, Cro. J. 118. pl. 7. 
; Paſch. 4 Jac. in B. R. Crane v. Hunberitone. 
25. Batiery brought ag zereft 2.0 ee, tive of PDE pleated not guilty, 
and judgment by non ſium informat* againſt the third, and the two 
252 ] were found guilty for all; and the jury rave damages ſeverally, 
againſt one ioo. and again the other 1005s, It was reſolved that 
the damages that were given by the aſt jury, to wit, 100. ſhall 
be recevered again all the detendants in that writ named; and that 
in treſpaſs the fi jriry taxes the damages for the whale treſpaſs, 
that ſhall bind all tae defendants, and therefore execution was 
iv inſt all the defendants for the 100!, Browal 
given agaimir 2 le detendants tor the 1001. TOWN. 233. 
Mich. 8 jac. Heydon v. Styles. 


fates they may 


Nells (D) How to be given. In what 
- | be joint. 


Roll. Rep. [I. TF an action upon the caſe be brot pon te promiſes, 
$3 * a and b:th are Hund fer the plainti y le jury may give intire 
ed and damages for both, for this is at the peril e plaintiff; for if the 


judged. and * 8 9 * . . , 
fois the action does not lie for either of them, t plaintifr hall not have 
iv inconvenience of the 


courſe of judgment for the other; but it is not 


rt, | . R . FRI 
2 other part, if the action lies for both. Mich. 14 Jac. B. R. 
| "Law 2: Payne and Selby, adjudged. ] 
Tic election 
of the jury, quod ſuit conceſſum per Cur. and the clerks; and Dodetidge (21d, that fo it is where 
the action is brought for two tteſpaſſis, or the like, where both cauſes of action are of the ſame 
nature. — 3 Buiſt. 258. S. C. fays, that judgment was giwen for the plaintiff upon a de- 
murrer, and upon a writ of inquiry the jury gave ime damages; Doderidge J. faid, that the things 
Joined are of one and the ſame nature, and therefore damages ought to be given jointly; but ina 
declaration for ſeveral things, there to ſet down ſeveral ſums; and the whole Court agreed 


ther cto, aud judgment for the plaintiff. 


(2. The law is the ane in a trover and converſion for ſeveral 
matters, and iſſue taken W nuns yet the damages may be joint, | | 
3. In an action of afjault and battery againft ferr for two tre- 
paſſes, ſuppaſd to be dene at two ſeveral days, if one defendant 
pleads nit guilty to bith treſpaſſes, and another defendant pleads 
not guilty to the firſt treſpaſs, and juſtifies the Lare treſpaſs of 
the plaintiff's own aſſault, and the other two defendants plead nit 
guiity to the firſt treſpaſs, and judgment is given againſt them by 
nan ſum informatus fir the ſecond treſpaſs, and upon theſe ſeveral 
pleas, ſeveral iſſues being joined, all are found for the plaintiff; 
though there are two ſeveral treſpaſſes, and divers ſeveral pleas, 
| = the par may aſſeſs one intire damage againſt all, and for 
oth treſpaſſes; but it is at the peril of the plaintiff, if he have 
no cauſe of action for any part of his damages being intire. 
Mich. 9 Car. B. R. between Eaſtcot & alios againſt Edwards, 
adjudged in a writ of error, and the 283 in banco affirmed 


accordingly. Iqyratur, Paſch. 9 Car. Rot. ultimo. 64.1 
4. In 


— 
Damages. 


4. In a decies tantum againft ſeveral, if they are attainted, the Br. Decies 
damages ſhall be given againſt them ſeverally, and not jointly, for vl. 8 15 1 
there were ſeveral takings. 44 E. 3. 36. b.] cites S. C. 

| and it was 
again? one for taking 10s. and againſt another for taking 6s. 8d. and the third a coat, price 38. 4d. 
ad damnum 10 marks, and they were thereof attarnted, but becaule the plaintiff had not ſevered the 
damages, the Court were of opinion to take the queſt de novo, whereupon the plaintiff releaſed 
the damages, —— Br. Damages, pl. 30. citesS, C.———lIid. pl. 91. cites 35 H. 53. [G.] 28. 5. P. 


- — 
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| (5. In debt wp one obligation againſt two by ſeveral præcipes, | 253 ] 
the damages againſt them fhall be ſeveral, according to the writ, Br. Da- 


ſcilicet, that the plaintiff ſhall recover all the damages aſſeſſed 7. 


againſt each. 14 Hf. 4. 19. b.] S. C. the 
laintiff 
ſhall have ſeveral judgments, and damages ſeverally, viz. againſt each of them the ſum — by the 
jury, aud the Court ſhall increale the damages beyond the Verdict to a mark; quod nota ; but it 13 
taid elſewhere, that he ſha!l have but one execution. ———Br, Dette, pl. 21. cites S. C. Fitzh. 
Damage, pl. 60. citewſ. C. —Þr. Screral Præcipe, pl. 8. cites S. C. and 5 E. 4. 4. ———br. 


Execution, pl. 40. cite C. 
© 


= 
—— 


oy 7 
32 


” 44 
— 0 


* 8 f ; 

[6. In treſpaſs fort) battery, and carrying away his goods, upon Fitzh.Judg- 
not guilty pleaded, ihne be found guilty only of the battery, and 183 d, 
the other of carrying "way the goods, the damages ſhall be given S. C. &s. F. 
ſeverally, and not in ommon. Contra, 22 E. 3. 20. b. ad- — 

. 4 , waere the 
judged. ] battery and 
the carrving away the goods were done at ſeveral davs, but where they are done at one and the 
ſame time, the judgment and damage [hall be in common, aud ſo it was done in This cate, 


— 3 — Da * — — — 
7 — ů 1 e. Waun 
* 4 f N 
— - 


— —u—) — 
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7. Aſfiſe again/t ſeveral ; one alleged jiintenancy by deed with a 
ranger, who upon proceſs did not come, by which the aſſiſe was 
awarded, where the other had pleaded miſnomer of the plaintiff, 
and al! found for the plaintiff; and againſt him, who pleaded 
jointenancy, double damages were awarded, and ſingle damages 
againſt the other; and the denble damages thall be levied of bim 
who pleaded juintenancy only, and the other damages jhall be levied 
of him and the other in common, Br. Damages, pl. 104. Cites 
22 All. 1, 

8. In appeal again/? two they ſhall recover damages ſeverally; 
per Hank. and per Weſtbery, if three jo:n-tenants are, and ong 
releaſes to one of the [other] two, and they are diſſeiſed, there the. 
3 — th l be fevered for the third part, Br. Da- he 
mages, pl. 51. cites 11 H. 4 * 16. Þ!- 38. 

9. Debt again/! #wo upon an obligation by ſeveral præcipes, who 
pleaded non eſi factum, and the damages were ſevered, and the 
plaintiff had judgment again/? every one of them of the ſeveral da- 
mages ; for the judgment ought to accord with the writ, and ſo it 
did, but there hall be only one execution, and ſhall not have exe- 
cution againſt both. Br. Several Precipe, pl. 8. cites 14 H. 4. 19. 
and 5 E. . © © | 

10. Treſpaſs of trampling his graſs in the fark of C. and in 
ſeven acres adjaining, and found for the plaintiff to the damage 
of 40d. and coſts 205. there it is good to ſever the damages, and 
ſo they did, viz. 20d. for tie one and 20d. for the other, * 
| tne 
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the defendant had juſtified for default of fence and hedge of the 
plaintiff. Er. Damages, pl. 72. cites 21 H. 6. 33. and 22 H. 6. 7. 
11. Treſpaſs of a viliein taten into his ſervice from another, &c. 
the defendant jaid that the villein was frank, and of frank eltate, 
and the other e contra, and to the being in his ſervice ſaid, that he 
was not retained, and to the frank e contra, and found that he was 
villein to the plaintiff but was retained, and gave damages to 30], 
and at the prayer of the plaintiff they ſevered them, and gave 281, 
for the price of the villein, and 40s. for the loſs of the ſervice, 
and after the plaintiff releaſed the demands of the ſervice, and 
had judgment for the reſidue. Br. Damages, pl. 76. cites 
22 H. 6. 30. | 
12. Maintenance againſt tuo; the one juſtificd as attorney for 
certain counſel, and gave 40d. and the plaintiff ſais, that he gave 
6s. of his proper money to a jurer in this action, and the other 
pleaded not guilty, and all found for the plaintiſt to the damage » 
101. This is no good verdict, for they oughyyo have ſevered the 
damages; for it appears ſeveral torts. Damages, pl. 91, 
Cites 36 H. 5.16.1 28. | 
[ 254 13. Ss in trejpaſs againſt two, the one 
* Br. and acquitted of the reſt, and the cher 
amages, 2 
pl.101.cites and acquitted of the firſt part, the damag 
17 Aff. 22. Damages, pl. 91. cites 36 H. 5. {6.] 28.47 
. 14. Detinue of certain rings of gold With precious aeg VIZ, 
— Verdi, a rubie and a diamond, ard of twelve pieces of violet coloured cloth, 
B. & and 10l. in money, in a bag ſealed, and counted of ſeveral damages 
for each thing by itſelf, except the money, and the jury found damages 
of 3ol. for all, except the money, and if the ſtuff cannot be rendered, 
then 20l. for the fluff, and 10l. for the money; and the beſt 
opinion was that the damages ſhall be ſevered for each ring and 
piece of cloth by itſelf. But fee in Mich. 1 R. 3. fo. 1. that it 
is admitted that [where] the declaration was to a ſum in groſs, 
and the pla non detinet, and the jury gave damages in groſs in 
like manner, and therefore judgment was given for the plaintiff 
againſt the opinion of ſeveral, quiere if it ſhall not be error, 
Br. Damages, pl. 141. cites 1 E. 5. 5. 
Br.Verdit, 15. And, by the beſt opinion, in quare imp. and writ of darrein 
2 g de preſentment, the jury ſhall ſay, whether the church be full for ſix 
* months or not, by reaſon of the damages of half a year in the one 
caſe, and of damages to the value of the church for two years in 
the other caſe, by the ſtatute, Ibid. 
Br. Verdi, 16. And in writ of raviſhment of ward, the jury Hall give 
„ 8 100. if the heir be married, and if not 20l. or ſuch 
EY 4e. Ibid. 
S. C. cited 17. In reſcous, the plaintiff counted that the defendant held of 
_ 3 him by fealty, and 105. payable at Michaelmas and Eaſter, and for 
Rep. 130. the rent arrear the plaintiff diflrained, and the defendant made 
cites S. C. reſcous ad damnum, &c. and the defendant pleaded not guilty. 
It appeared by the declaration, that the one day of payment was 
paſt and the other not, and the damages are not ſevered, and ſo the 
plaintiff cannot recover, by the beſt opinion; but per 2 the 
1093 


found guilty of part 
word guilty of the ref, 
ſhall be ſevered. Br. 
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action lies for part, and for part not, quære inde; for nothing 
ſhall be recovered in this action by damages which are intire, as 
here. Br. Reſcous, pl. 28. cites 9 H. 7. 3. 

18. Error on a judgment in aſſiſe, where the plaintiff had made Br. Da- 
title to the land, and to a rent in groſs, and damages entirely mages pl. 
alleſſed, where the title to the rent was inſufficient, and therefore JJ. 2 
the judgment was reverſed quoad the damages. Mo. 142. S. P. and 


5 Arg. cites 10 H. 7. 23. Pennington's caſe. ſo are all 
pl =y " S " 7 23 - theeditions, 


but no ſuch point appearing there, they all ſcem miſprinted, and that it ſhould be 10 H. 7. 
23. a, b. pl. 27. 


19. In debt on a leaſe for a ycar, made in London, of lands in 

Wandſworth in Surry, the defendant pleaded four pleas triable in 
Surry ; one iſſus was found for the plaintiff to the damage of 124. 
and another for him, to the value of 10d. and a third for him to 
the damage of 65.,$d. and the fourth iſſue againſt the plaintiff, 
and would have a:,)fled the colts of every iſſue found for the 
plaintiff by itſelf, as" ey had found the damages ; but the Court 
ordered them to tax ,*F coſts intire, and ſo they did, viz. to 18d. 
&c. Keilw. 48. a. pl. IT Hill. 18 H. 7. Collet v. Hall. 

20. Treſpaſs brougt For breaking of his cleſe, and beating of his 5 Rep. 108. 
ſervants, and in his de Mration he did not lay per quad ſervitium 2. citesS. C. 
ſuum amiſit; damages il re were given, and for this omiſſion in 
the declaration the judgitent was arreſted. 2 Bulſt. 102. cites 
10 Rep. 130. a. Mich. 14 and 15 Eliz. B. R. Pooley v. 

Oſborn. | 

21. Ina replevin the parties were at iſſue upon the property, 
and it was ſound for the plaintiff, and damages intire were aſſeſſed ; 
and not for the taking by itſelf, and for the value of the cattle by 
themſelves ; for the judgment upon that is abſolute, and not con- 
ditional ; and alſo, if the plaintiff had the cattle, the defendant 
might have given the ſame in evidence to the jury, and then they 
would have aſſeſſed damages accordingly, viz. for the taking only, [ 255] 
| Godb. 98. pl. 110. Mich. 28 and 29 Eliz. C. B. Anon, 

22, Error; the plaintiff counts in replevin quod adbuc detinet; Le. 42. pl. 
and the jury aſſeſſed the value of the beaſis, and damages intirely; „ 
whereas they ought to ſever them; for he may have the one, and Mich. 36 
not the other; and the judgment for this cauſe was reverſed, & 29 Eliz. 
Cro. E. 59. pl. 4. Trin. 29 Eliz. B. R. Aſh v. Wood. . C. _ 
this writ of error was brought, and the plaint was of 1000 cattle, but the proof extended but to 
865. and notwithſtanding the number ſet down in the plaint be by plea of the defendant, quodam 
modo admitted, and the leſſer number ſurmiſed, and the contrary not proved ſhall go in mitigation 
of the damages, and the jury ſhall conform their verdiR in the right of damages according to the 
proof of their number, notwithſtanding that number ſet forth in the plaint be not denied by the de- 


fendant's plea, and ſo it was put in ure in this caſe. Godb. 112. pl. 135. Wood v. Alh, 
S. C. but S. P. does not appear. ———— Ow, 139. S. C. but S. P. does not appear. 


23. The defendant promiſed to do ſeveral things, and the plain- — or 


tiff alleged two breaches, one whereof was inſufficient, and the de- „ Moor, 
fendant pleaded non aſſumpſit; reſolved, that it ſhall be intended S. C. and 
that they gave damages for both; and 2dly, That inaſmuch as the J»*gment 


2 aid.— 
plaintiff had no cauſe of damage for the one, therefore judgment — 
given the breach 
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»Tizned given for the plaintiff in B. R. wis reverſed in the Exchequer 
u Chamber. 5 Rep. 108. a. b. cites it as adjudged, Mich. 30 & 


cot ere, | 

and it ap- ZI Eliz. Moor v. Bedle. 

peared, that : 

Ver the ane he bad no cauje action, and for the other 2 good cauſe, and iſſue. was joined upon 
both, and found for the phintiff in both, and damages intircly allcifed. The plaintiit could not 
have judgment. Cro. E. 685. pl. 29. Trin. 41 Elz. C. B. Anon, 


24. In treſpaſs for breaking his cloſe and ſpoiling his graſi, the 
jury gave damages intire as well for breaking the cloſe as ſpoiling 
the graſs, whereas the paint i had only the ear- grass, in which cafe, 
trejpajs quare clauſum fregit cui not lie for him, and therefore 
could not recover the damages. 3 Le. 213. pl. 282. Mich. 30 & 
31 Eliz. B. R. Hitchcock v. Harvey. 

Mo. 6. 25. Error was brought of a judgment, and aff zned, firſt, be- 
pi. 937. cauſe the action is an action upon the caſe for diſturbing him to 
14 Pen. exerciſe the office of the keeper of a watk in gd fore/? of F. and 
broke, S. C. ſuppoſing that he was ſeiſed of the manor of Seo which manor the 
and judge office of the cuſlody of the ſaid foreſt appertq ed; and that he and 
verlag. all thoſe, whoſe, &c. time whereof, &c. byP ſon of the ſaid office, 
had had, &c. emma bina & catalia fe facka within the ſaid 

foreſt, except bona, & catalla forisfatia undum coffiſam foreſts, 

&c. whereas there cannot be a preicriptÞKa to have omnia catalla 
forisfacta, &c. and then there be dam demanded, an] given 

for a protit, which he could not have. third error aſſigned was, 

becauſe the diſturbance is alleged 23 December per quod a prædicta 

23 Decem. 35 uſq; 10 Feb. next following, he loſt the profits ot 

the office; and he ſhews not any cauſe whereby he loſt the profits 

from the 23d of Decem. And yet damages are given for that 

time alſo, where damages are not to be given, For it is not 

alleged, that he was kept out from the exerciſing of the office, 

nor any diſturbance after the 23d of 1Zecem. nor with a continu- 

ando, Wherefore for theſe errors and imperfections in the decla- 

ration, and divers others, without regarding any matter in law, 

it was awarded, that the firſt judgment ſhould be reverſed. Cro. 

E. 560. pl. 17. Paſch. 39 Eliz. B. R. Pembroke (Earl of) 

vi. Sir Henry Barkley. 

S c. cited 26. 7 5 of battery, Two of the defendants plead de ſor 
33 Rep. 7.2. afſault demeſn. The third pleaded not guilty. Both iſſues were 
found for the plaintiff, and ſeveral damages found againſt them 

who pleaded ſcveraily, and ruled to be il]: for it is one joint and 

entire offence by the plaintiff's action; and when all are found 

L 256 J equally guilty, the damages ought to have been entire. But if in 
treſpaſs againſt divers, the one be found guiity in part, and others in 

all, there the damages ſhall be ſeveral. Cro. E. 860. pl. 32. 

Mich. 43 & 44 Eliz. C. B. Auſten v. Willward. | 

27. In battery the baron juſtifies, for that the plaintiff aſſaulted 
bis ſeme, in aid of whom, &c. The feme by herſelf pleads and 
Juſlifies de ſon afſault demeſne ; the plaintiff ſays, de injuria ſus 
propria abſque tali cauſa; and bith iſſues found for the plaintiff 
and damages entirely given, and now alleged in arreit of judgment, 


that the trial was ill; for the feme by herſelf cannot plead, we 
the 


„ ĩ rai 
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the damages being entirely aſſeſſed, all was ill; and of that opinion 
was the Court; and awarded that they ſhould replead. Cro. 
J. 239. pl. 3. Paſch. 8 Jac. B. Watſon v. Thorpe. 

28. Error of judgment in aſſault, battery, and wounding. Error 
was, that the defendant guoad the battery and wounding was not 
guiity ; & quand the afjault, jujitfies. Ihe iſſue was joined, de 
ſon tort de mein. Bath iſſues were found again/t the d-fendant, 
and for the firſt battery and wounding d. damages, and for the 
aſſault Id. damages. Per Cur. the jury ought not to have given 
damages for the aſſault, for it was inciuded in the firjt iſſue, and 
that being tried, this iſſue needed not, and they having found da- 
mages ſeveral, it is double damages for one and the fame thing, 
which ought not to be, and therefore the judgment was reverſed. 
Cro. J. 25 1. M. 5. Mich. 8 Jac-in B. R. Candiſhe's caſe, 


29. In an act? 


culp, to the whale; the ſecond pleads as ts part, a. b. Miles 


pleads generally & : | 
d, as to another part, pleads non culp. Iſſues 8 


non culp. and the 
joined againſt thema. The jury found the firſt defendant guilty the verdift 


of the ue, and ther defendants guiity of the ſeveral parcels, quaſhed, 
and did aſſeſs intire dt Þoges for the plaintiff, and judgment given decauſe the 


f 1 4 Kay . damages 
accordingly in C. B. the plaintiff, and a writ of error brought were aſſef- 
to reverſe the judgm 


„and this only aſſigned for error, quia ſed ſereral- 
juratores ſe male geſles 


nt in veredicto dando Curiz, this 1s a 1 


clear error, and for this error judgment was reverſed per Curiam, cias de novo 
and a new trial to be had. Bulit. 50. Mich. 8 Jac, Mills v. "_ wow 

ed, and a 
the iſſues found for the plaintiff, and intire damages aſſeſied, but by reafon of diſcontinuances the 
judzment was reverſed, Cro. J. 303. pl. 5. S. C. and judgment reverſcd tor want of 
continuancts. 


30. If an action of debt be brought upsn two contrachs and both 
found for the plaintiff, in that caſe the jury may tax damages 
intire; but the fafer and better way is to ſever the damages; for 
it may come to paſs that an a&:on will not lie for one of the 
two, and if it will not lie, then your labour and charge is loſt. 
Brownl. 70. Hill. g Jac. Anon. C257 Þ® 
31. Treſpaſ; of aſſault and battery againſt two, who plead not 2Z:: other. 
guilty, and verdict for the plaintiff againſt both. The jury aſſeſſed wile in tref- 
ſeveral damages to the plaintiff, and coſts to the plaintiff entirely ?;” * 


tirg and 
againſt both, and held good. Bulſt. 157. Trin. 9 Jac. Sampſon c<urrying 
v. Cranfield. away his 

. trees. &c, 
For it is a joint act, and the damages are to be intire; but in the caſe of battery it is not a joint a, 
for the battery of the one cannot be the battery of the other, and the bgttery of one may be 
greater than of the other, Bullt, 137. in caſe of Samylon v. Cranſicld. S. C. cited as to the 
firſt point, Arg, and (11d, that every treſpaſs is joint and ſeveral both, and not guilty is the ſeveral 
plea of them all; for one may be found guilty, and the other not, and conſequently there is no 
difference where the pleas are joint and where ſeveral, and Heydon's caſe is exprelsly fo. 2 Show, 
470. Paſch. 2. Jac. 2. B. R. in caſe of Radney v. Strode. -Caith. 19. Mich. 3 Jac. Rods 
ncy v. Strode, S. C. adjudged and afir med in the Exchequer Chamber, and in puliament, which 
was treſpaſs agaiuſt three, and the jury found them all jointly guilty, but ſevered the damages winch 
ought to have be-n joint, but by the plaintiff's entering a noli proſequi as to two of the detendants, 
the fault in che“ verdit was cured. 3 Mod, 101. 8. C. and admitted that the damages ſhould 
be intire where the action is joint; but where the facts are ſeveral, damages ſhould be ale led 
ſeverally; but per Cur. when l(everal are found guilty criminally, the damages may be ſevered in 
proportion to their guilt; and judgment for the plaintiff, 
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1 Rep. 5, 32. Where an action of battery is brought again/? ſeveral, and 
$1: John che defendants are all charged with one battery, though the decla- 


don' 1 
8 e. rations are Jevereal, yet they being with a ſimul cum, Sc. ſhew that 


re{0!4-4 e- they are joint treſpat{ers there, though damages are ſeverally given 
corcing'Y» and very different, as 200l. againſt one, and 25]. againſt another, 


ne ſuch : 8 
— de. Kc. yet what are given againſt one, ſhall ſerve, and may be taken 


ſeodonis are againſt the other; and if the damages are too great, any of the 
privy im _ defendants may have an attaint, though he be not the ſame party 


: _ d RW N R a * 2 
"+0, f againſt whom the verdict was found, and fo a Feu in C. B. 


withthis was affirmed in B. R. Cro. J. 348. pl. 2. Trin. 12 Jac. B. R. 


acco103 R. Cobb v. Heydon. | 
44). 3. 7. b. 

adjud eden | : 
Point, and F. N. B. 107. (E) accordingly. —— Brownl, 233. Heydon v. Stiles, 8. C. that 
Execution was given agetnſt all the defendants for the gieatelt damages. 4 


ting him, if it be 
'& ſ/atisfactien, and 
they may /ever in 


Browol. 33. In treſpaſt for breaking his houſe and 
——— again/? joint treſtaſſors, there can be but 
5. C. the therefore if they are ſued in one action, tho 


plaintiff pleas and iſſues, yet one jury ſhall aſieſs  Hages for all; and as 
Eannor "3 to the damages he that is no party to the iſf 4 ſhall have an attaint, 
mages, but AS well as his fellows, and if they are ſued i Mveral actions, though 
Es in Hey- the plaintiff makes choice of the beſt dige, yet, when he hath 


bons 212) taken one ſatisfaction, he can take no ore, and if he requires 


he me d a 
chuſe the two, an audita querela will lie. Hob. Gb. pl. 69. Trin. 12 Jac. 


bet, Cocke v. Jennor. 
Mo.887.pl. 34. In caſe for not grinding at plaintiſf's mill, a fault was, that 


_ — he aſſigned, the breach anno 12, & diverſis vicilus between that 
beingintire. and anno 2, which was long before the plaintiffs bad witer:ft, and 


ly aſleſſed the damages were given intire upon nit guilty to the whole, which 


for the de damages ſhall be underſtood to be given not according to the law, 
fault of D 25 


grinding but according to the allegation of the plaintiff; who lays his da- 
from te mages for all, and the verdict of laymen, who find him guilty de 


. : 0 „ præmiſſis to the damage of, &c. and makes no difference that the 
where the fpecial breach is right anno 12, and the reſt comes by diverſis 


Jeafe of the diebus, like a treſpaſs with a continuando, for which damage is 


1 allo given. Hob. 189. pl. 233. Trin. 14 Jac. Harbin & Us, 
but inthe v. Green, 

11 Jac. the 

judgment was arreſted, —— ——Prownl, 18. S. C. and upon motion in arreſt of judgment it was 


aCjuugce naught, . 


\ 


34. In aſſumpſit the plaintiff counted of two ſeveral aſſump/its, 
whereof ane was an expreſs aſſumpſit for 137/. and the other was an 
implied aſſumpſit for 481. the defendant pleaded non aſſumpſit gene- 
rally; this extends to both the aſſumpſits, and entire damages 
being given was held good, Jenk. 331. pl. 63. cites Cro. J. 544- 
Mich. ] 17 Jac. Heath v. Dauntley, | 

35. Action upon the caſe. The plaintiff declared that he at L. 
ſuch a day, &c. lent to the deſendant a gelding to ride from L. to the 
city of E. and ſafely to re-deliver it back to the plaintiff; and that 
the defendant ſo deceive the plaintiff rid the gelding frm L. to E. 
and from E, to L. and fo abuſed him thereby, that he became of _- 

worth, 
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worth, and mtwith/tlanding at E. he required him te re- deliver 
him ſuch a day, he + as 5p to re-deliver him. Intire damages 
being given for all theſe torts, all the Court delivered their 
opinions ſeriatim, that the trial was good and the damages well 
* aſſefled, Firſt, becauſe the principal tort was, the not delivering 
upon requeſt at Exon, according to the contract, And then when 
he denicd the re-delivery, and after converted him to his own 
uſe, the plaintiff may well have an action for both, and together, 
And although perhaps the defendant might have demurred (as the 
Lord Herbert conceived) for the doubluneſs of the declaration 
yet when he demurred not to it, but pleaded not guilty of che 
premiſſes, and is found guilty, that makes the declaration good, 
and there is not any cauſe to ſtay the plaintiff's judgment. Cro. 
C. 20. pl. XM Mich. 1 Car. C. B. Whyte v. Ryflen. 

37. Trever nd converſion of 200 loads of coals; upon non 10 
guilty, the defer Mnts were found ſeverally guilty for ſeveral loads, | 
and were found ſe ly not guilty for the reſidue, and intire coſts; 
reſolved, by all thi Nuitices aud Barons on error brought in the 
Exchequer Chamb that the plaintiff ſnould have jeveral da- 
mages; for being f Ind ſeverally guilty of feveral parcels con- 
verted, he ſhall have; Judgment accordingly. Cro. C. 54. pl. 13. 
Mich. 2 Car. Playe: N. Warn and Dewes. 

38. Treſpaſs. PlaitÞf declares, that the defendant did break 
his cloſe, and eat his graſs, &c. cum av-rits ſuts, Viz. oxen, ſheep, 
hogs, avibus Anglice turkies ;, and the judge in this caſe did hold, 
that turkies are not compriſed within the general word averia, 
which is an old law word, and thefe fowls came but lately into 
England, and upon this it was directed to ſever the damages; for 
otherwiſe, if the damages ſhall be jointly given, and if it be ill 
for this of the turkies, for the reaſon above ſaid, it will overthrow 
all the verdict, Clayt. 50, 51. pl. 88. Auguſt 13 Car. before 
Barkley, judge of aſſiſe. Uſley's caſe. 

39. W. brought an action of treſpaſs, for aſſculting, beating, 
and wounding him, again/t four ſeveral perſons; three of them plead 
not guilty, and are found guilty; and the f5urth pleads net guilty to 
part, and juſtifies for the rei, viz. the wounding only; yet the 
verdict was found generally for the plaintiff, and intire damages 
aſſeſſed, and judgment given, and a writ of error was brought, and 
the error aſſigned was, that the damages ought not to be intire 
againſt all, becauſe that the fourth perſon was only found guiity 
of part of the treſpaſs, viz. the wounding, and therefore, as to 
him, the damages ought to have been ſfevercd, in relation only to 
the wounding, and not as it is; for ſo damages thould be given 
twice for the ſame thing; firſt againſt the three, and then againſt 
the fourth, which the Court granted, and rever/ed the judgment, 
Sty. 5. Hill. 21 Car. Whitwell v. Short. 

40. B. brought an action of tre/pa/s againſt D. in C. B. for 
taking away three cows, and had judgment againſt him upon a nil 
dicit, The defendant brought a writ ot error in this court to 
reverſe the judgment. The error aſſigned was, that for two of the 
cows there was no palue declared, and yet intire damages were 
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given for them ail, which was not good. Roll Ch. J. ſaid, this is a 
judgment upon a nil dici, and fo there is no verdict to help it. 
Sty. 174, 175. Mich. 1649. B. R. Dell v. Brown. 

41. In an action of tr{pujs for fiſhing, and cutting down two acres 
of 62ers, the Camages ought to be ſeveral, as the treſpaſs is; per 
Cur, Keb. 18. pl. 5r. Paich. 13 Car. 2. B. R. in evidence to a 
jury in caſe of Rich v. Hall. 

42. If any partney the rclaration be uncertain, and mtire da- 
mages are given, the plain? can have no judgment; but in the 
certainty of the attepation, the Court requires no more than the 
nature of the thing required. Gilb. Hitt. of C. B. 98. cites 2 
Saund. 219. Paſch. 23 Car. 2. Bennet v. Holcomb. 

43. Treſpaſs for entring his cloſe, and moving gnd carrying 
away luis corn and grafs there, &c. with a e of the ſame 
cutting and carrying away from the 16 Augul 
now to 30 Sept. 22 of the King. It was 
judgment, that it was impoſſible that when 
there growing the 16ch Auguſt 21, that he 
ting till 20 September 22. But, per Vaus 
a. ference between thing, legally impoſſible, as 
fits, there, though one be bad, yet it ſhal 
jury gave damages for it, becauſe it is onli ally io poſſible; and 
non conſtat to the jurors, whether by JaW it were good or not; 
but where a thing is zaturally impiiſſible, as it is here, it cannot be 


1 of the King 
ed in arreſt of 
had cut the corn 
uld continue cut- 
n Ch. |. there is a 
the caſe of aſſump- 
e preſumed that the 


mi ht, by preſumption, know to be impoſſible. Sed adjornatur- 
Freem, Rep. 83. Paſch. 1673. C. B. Nichalls v. Reeve. 

44. In the declaration there was an indebitatus aſſinmpſit, and in- 
tire damages were giver; and it was not {uit for what he was in- 
debited; (> that it might be for a bond, or rent, &c. And it being 
bad for that part, quod conſilium non negavit, it was bad for the 
Whole; and {> judgment arreſted. Freem. Rep. 162. pl. 177. 
Trin. 1574. Gadbury v. Day. 

45. & j again A. B. ani C. for an aſſauit aud battery and 
n. „ and takir; two fiber briittons, &c. B. and C. plead 
not gn, to the whole, pon uh they were at iſſue, and A. as 
fo 1h ferce and arms, peo 's not guilty: an as to the reſidue of the 
treſpaſs, at19 non, cc. for thut the plarnt:ff aſſaulted them, and ſo to 
inne (but / nothing of the ;mpriſonment, au taking the buttons.) 
I he plaintiif had a verdict, and intire damages; adjudged, that the 
plaintiff having charged them all jointly with the whole matter, 
though ohe of them had committed the battery, another had been 
guilty of the impritonment, and the third of taking of the buttons, 
yet being all Cone at one time, they were all guilty of the whole, 
and ſhall be charged all of them with the whole damages. 3 Lev. 
324. ill. 3 W. and M. in C. B. Smithſon v. Garth. 

46. An ailim was for words ſpoken at ſeveral times, viz. He got 
a witneſs to forſwear himſelf in ſuch a cauſe, you or he ( inuendo 
the plaintiff) hired one B. to for{wear himſelf, And for theſe fol- 
lowing words ſpoken at another time; two dyers arc gone off (in- 


nuendo become bankrupt) and, for ought I know, H, will be fo 
: too 
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too within this time twelve- month; verdict for the- plaintiff, and 
joint-damages given. Judgment for the plaintiff, 10 Mod. 196. 


* 


Hill. 12 Ann. B. R. Harriſon v. Thornborough. 


(E) How to be given. 
In what Cates jy to the Plaintiffs. 
- To Baron and Feine. 


DI. i an affiſe Ly baron and feme, if it be nud they were diſ- 
ſeiſed, they ſhall recover damages of the 1ſſues in common, 11 


H. 4. 16. b. 17. adjudged. ] 


Judgment, pl. 20. cites 8 C. & S. P. Er. Damages, 


$.C. +5. 4 


Reg. buicteſter's ale. 


2. But if it UY 
upon the land, thy 
mages for tnem. I: 


, 
- 


and that certain gods of the baren were taken 
aron only ſhall have judgment for the da- 
« 4+ 17. adjudged, } 


r. Joincer en Action, pl. 98. citcs S. C. 


ges, pl. 51. cites S. C.— 
cites S8. C. — Fuzh. Jus, 
7 II. 6. 30. b. and lays, the, 
ſciſin of the land, and he ey 
which is worthy of obſervati ch. 


the goods] 


1 


them. 


3. In treſpaſs by baron and feme, for imbriſaning the ſeme till Br. D ma- 


a fine paid; tor all the treſpaſs but the line they thall recover da- 
mages in common, 11 H. 4. 16. b. 


ment, pl. 70. cite S. C. 


[4. Dat for the fine the baron ſhall recover damages only. 11 
H. 4. 16. b. becauſe it was his chattel. } 


5. If baren and feme recover in torit of ward, and the baron dies, 
the execution of damages ſhall ſurvive to the feme, and not to the 
executors of the baron. Br. Jointenants, pl, 61. cites 19 E. 3. 
and Fitzh. Scire Facias, 119. 

6. In quare impedit againſt baron and feme, the plaintiff recavered 
by falſe oath ; the baron died, and the feme brought attaint for the 
damages levied of the goods of the baron, and yet the feme by the 
attaint was reſtored to the damages loft, and to the advowlon, and 
recovered other damages by the attaint ; becauſe if the firſt da- 


mages had not been levied of the goods of the baron, they ſhould 


be levicd of the goods of the ſeme, who was party to the judg- 
ment, and therefore the attaint ſurvived as well for damages as for 
the principal. Br. Jointenants, pl. 46. cites 46 Aſſ. 8. 

7. In treſpaſs of the battery of the baron and feme, the jury ſhall 


ſever the damages; but for the one part the wiit was abated; 
| UY for 


-Fitzh, Judginent, pl. 70. cies S. C. 2 Lott. 326, cites Prin. 4 


Br. Judgment, pl. 20, 
gent, pl. 70 citcs S. C. — 2 Init 236. Ld. Coke cites 8. C. and 
ailife brought by the baron aud ſeme, he and his ſeme (hall recover 
„ upon that original! brought by him and her, ſhall have damages, 

[ But 11 feems, this is to be under ſtood only of damages, as to 
Ibid. cites Trin. 4 H. 4. Rot. 24. Burchciter's caie, where damages tor the goods 
ci to both, and for that reaſon the judgment was reverſed, becauſe the wiſe had nothing in 


Fitzh. Judgment, pl. 70. ciics d. C. 
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pl. 51. cites 
It 
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ges, pl. 51. 
cites 8. C.— 
Frzh Judge 
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Br. Dem. 
ges, pl. 37. 
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for the baron and feme ſhall not join in battery of the baron. Br. 
Damages, pl. 85. cites 9 E. 4. 51. | 
8. In debt on a bond made to K. a feme dum ſola, who afterwards 
married, and the action 1$as brought by K. and her buſband, and the 
jury aſſeſſed the damages to the baron and feme ratione detentionis 
debiti, and held good; for the damages ſhall be to both. Cro. 
E. 259. pl. 42. Mich. 33 and 34 Eliz. B. R. Gurney v. 


Cleere. 


(F) To Joint-Tenants. [Given jointly in what 


Caſes. | 
Fitzh, Judg- [ 1. I F two j:int-terants bring an afſiſe, and the o is ſevered, if 
* it be found that the other had goods taken on the land, he 


7.3 


ne others, and they are 
22 Inſt. 236. S. P. 


B. Duma. ſhall recover ſole damages for them. 11 H. 4. 


ge, Ph. 6. : 
cites S. C. a if three jointenants are, and one of thera releaſes to one 


diſſeiſed, the damages ſha!l be ſevered tor the third part ; per Weſtbur 


ecover, and one dies 
z; contrary after ex- 


{ 261 13 If two bring aſſiſe of mortdancęſter, an 
© before execution, the damages ſhall not ſurvi 
ecution of the land but in debt and treſpaſs ne damages ſhall ſur- 
vive, and herewith agrees Fitzh. ExecMon 255. The reaſon 
ſeems to be, becauſe before execution of the land, the damages 
ſhall be of the nature of the land; contrary after execution. Br. 

? Jointenants, pl. 56. cites 14 E. 3. and Fitz. Execution 75. 
* Thisisac- 3. In affiſe by ſeveral, if one is nonſuited, this is not [& the non- 
1 {ait of the others] but only for the quantity of damages [for him- 
book, ſelf} and he ſhall be ſummoned and ſevered, and the others ſhall 
a es proceed and recover their parts of the land and of the damages, 
Nu. 24. E. . 4d ſo damages ſevered, quod nota. Br. Damages, pl. 100. cites 


10 Aſſ. 14. 


4 


(F. 2) Recovered. By Parceners; and How. 


Jomtly, or not. 


1. ENANT for life, the reverſum to two coparceners, did 
waſt, the one parcener had iſſue and died, the tenant did 
10,0 gin, the other and the niece joined in watt, and this mat- 
ter w25 found, and they recovered the place waited and treble 
damages, viz. caca recovered for the laſt waſt, and the other da- 
mages only for the nicſt waſt, and fo ſee that damages ſurvived. 
Br. Jointenants, pl. 48. cites 45 E. 3. 3. 
Br, Jodg- 2. If abatement, or rb, be done againſt two coparceners, and 
_—_ the-one has iſſue, and dies; and the iſſue and the other join and re- 
S.C.&5S.P, cover the land; yet the damages ſhall be ſevered. Br, Joinder in 
B.. Action, pl. 98. Cites 11 H. 4. 16. 


D. mages, 
pl. 51. cites S. C. & 8. P. 


f | 3. If 
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3. If three coparceners recover land and damages in an aſſiſe of 
mortdancęſter, albeit the judgment be joint, that they ſhall recover 
the land and damages, yet the damages being acceſſary, though they 
be perſonal, de in judgment of law depend upon the freehald, being 
the principal which is ſeveral, And though the words of the judg- 
ment be joint, yet inall it be taken for diſtributive, And there- 
fore i two of ther die, the intire damages do not ſurvive, but the 
third ſhall nave execution according to her partion; and this is 
another exception out of our author's rule. But if all three had 
ſued execution by farce of an elegit, aud two of them had died, the 
third ſhould have had the whole by ſurvivor, till the whole da- 
mages be paid. Co. Litt 198. a. | 

4. If the arnt and niece join in an action of waſte, for 1a/le done 
in the life of the other ſiſter, the aunt {hall recover the damages 
only, becau\ the fame belongs not by law to the niece. And 
amages in that caſe to be the principal. Co. Litt, 


Whom they ſhall be given. [ 262 J 


LI. FF the bord join Yimſclf to bis bailiff in an avotory, the plain- 

1 tiff ſhall not recover damages againſt the lord, but only fsh. Das 
againft the bailiff; far the bailiff only continued party to the iſſue, mage. pl. a0. 
8 H. 6. 5. Curia, Brook Damages, 68. ] ng 

(2. In detinue for a writing againſt executors, ſuppo/ing it cane Fuab. Das 
into their hands after the death of the teſtatar, if the executors have m, pl. 


been at all times ready to render it after it came into their hands, S . 
&c. 22 E. 3. Q. b. ſuch caſe 


no damages 


ſhall be given againſt them. See (O) pt. g. wha & C. 


3. Stat. Glauc 6. F. 1. cap. 1. Whereas heretsfore damages Damages 
were not awaraed in aſſiſes of novel diſſetſin, but only againſt the weise. 


> nh a even in af 

@iſſeiſers. {ife, agen 
. ary Eut 

g the diſſeifor, per Littleton, Pool, and Spilman, quod verum eſt, Br. Damages, pl. 183. 
cites 37 H. 6. 35. —— Before this ſtatute the diſſciſee had no damages againſt any but the d:ffertor 
himſelf, by reaſon whereof the ſtatue gave damages again/? the mere eccupiers for the non ſuf 
Ciency of the difſeiſcrs, and this remedy is given to the diſſeiſee Ly a//iſe only, and not in weipais 3 
for it is againſt the ſame perſon that did the diſſeiſin, and he ſhall antwer tor all the damages; for 
if one diſſeiſes me, and infcoffs B. who cuts wood on the land, and C. diſſfeiſes B. and docs trefa 
paſs on the land, or J. S. cuts the trees. the poſſeſhon of the tee of B. being in B. my difſciſor, yet, 
when I re-enter, B. is chargeable to me in treſpaſs, for the whole tre{pais done by any perfon in 
the mean time, and he has remedy over agiinſt any perſon that was treſpallor to bum; per Cur. 
Keilw. 4. b. pl. 2. Mich. a2 H. 7. in Ld. Brooks's caſ2, 


4. (2) i provided, that if the diſſeifors ds alien the lands, " ue. 

Of 1918 law 
extend: only to thery that came in by title, as by *:offment or fine after the d,: 2 equity it 
extends ta them that came in C wrong. and ta then alſo, hoſe eftate was before the difſeifin; for 
example, if the diſſeiſor were diſlerſed, the fecond differfor was within this Itatutc; for i} be that 
comes in by title, ſhall be within the remedy of this law, a fortiori, he tha comes in by wrong a 


— fa it is of all other. that come in under the diffeifor, though it be got by Acnation, à lult, 
8 
: Va 
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He for yea, or tenant xy Batute, ſtaple, or merchant, er the lite, that have but a chattle, 
Pox'i be arcounted a mean oeecuniery within this fletuic, but he that has the inheritance, or freehold at 
the eat © ornerwile he 1s no tad to be a tenant of tac land; and ſo much is implied in this word 
{ 2: fer } winch cannot be intended of a | T © for year's, &. where he that brings the a ſſiſe. has 
r.: 0 the inhenance or freehol. ; S xuhere tenant By ſiatute merchant, or liaple, Ec. brings ar 


4 ſe, there te for years, or ſerant by fiatute, merchant, or ſtaple. &c, may be 4 mean eccupier, 


—— 


becauſe the p!-:nttt iu the alliie hes r1ght but to a chattle. 2 Init, 284. 


* Herwvpon * And have net whereef damages may be levied, they to whaſe hands 
_— OO ſuch tenements ſuall come, jhail be charged with the damages; 

three con- - 

cluſions in lew ; that if the difſ-ifor ge ſuſſicient to yield the whole damages, he is ſolely to be charged 
therewith; for then mus ttatutc cxrLeBuS not to tic tenant ; and as 14 avpratrs b, the preamble, he 
was not anſwerable by the common law The ſecond concluon is, that for the infufficiency of 
the die. the tenant hall anſwer the damages by this aft. The third couclultion is, that if rhe 
dijcijer be able is yie'd part. and nt the who'/e damages, bath tu be charged, and therefore judge 
met 35 ever giver as Well gtd the Guifcifor (though he be found intuikcient) as again the 
tenant, 2 Init. 284. 


+ yo S/ + that every one (hall arfwer fer his time. 
Fin 

iy of is. quod bone ſidei puſſ-{or in id tantum, quod ad fe pervenerit, tenet 
Conc us are grounded; 1 albeit the mean cecapiert are niither dei 
they af get named in the uſ/ife no judgme can be given agelnit them, nol 
tot the tim THCY Terc e Profit. a lult. 285. 
5 c 
12631 

v. Thengh they be named. yet as hath been ſeid, rbe difſeiſer muſl 

Zen, and the mean occupiers muſf be found re take the profits ; 
„ ar tut de differiut and icnont named, and the diſſeiſot is tound 
Lagutrct of, the tenant ſhall be cha ged tor the whole. 2 Init. 285. 

zdly. If the Je be bought: 234 ihe 40. er and ihe tenant, 

that the Ji//ei/er is ſufficient. ard tot the dh wor infeoffed A. ue fra B who inferffed. the 
tenant, aud that A. had it one year. and B. b. a year. and the tenart tue years ; upon this tpects] 
finding, the tenant ſhail anſwer damages hut o ius time, for “ Everv one ſhall anſwer for his 
time.” Ard the plaimiff hes oft his Camages ageinſt A. and B. tor that they were not named in 
the writ. 2 Init. 285. 
4 „ J[Fike &:lf 1157 A. and B. and the tenant in the cafe before, br all named, ana the difſeifor, 
A. and B. are all fand inſufficient, the t nant Shai, anſwer for the wie; ior although the letter 
ot this law 1s, where the Gti rs have nothiug, &c. vet ihcle words, „ every one {hail aer, 
cc.“ Go imply { If they bave ſufficient. } tor otherwiſe they cannot enſwer, that is, they cannot 
ſatizfy ; for in he ſente {an{wcrj is here teken 2 luſt. 283. | 

st, It mall never be 1nquired of the renants inſufeiency, tor agaiuſt the diſſæiſor and him, 
muſt the aſliſe of neceſſity be brought. 2 Init. 285. 

Shy, Upon theſe we rds, Every one (hail antwer for his time,“ ſeveral judgments all not be 
given. but ore judgment is to be given intirely againft all. and ſo was it ever uted hnce this Rotute 3 
but the {he rt upon the exccution may utc uc inutf-rency as qultice, requires, 2 Iutt. 285. 

And it s 21d, it the 40% be drovg't apainft 1he djffeifor and the teravt. and jriedoment given 
fer ihe piainti f. and a win iſſues to ths ſheriff, and ne returns, that the digſeijor is inſufficient, tae 
plain itt im nave procels to levy it of the tenant. 2 Init. 285. 

7thily, This gives no demages, where none was recoverable in the all ſo at commun law, but gives 
damag: $ a2 lt the tenaut ior tne nſuſciency of tne differfor. 35S heil ct id. 2 luſt. 285. 

Ar if he inthe rever/cen agen a term for ca, or trvant by flatute fia pie be d'jjriſed, he ſhail have 
an ail:i'c to recover ihe tate of the land, but ſhall recover no Gamuyes (ui the piohis of the lands, 
beczulſ: they belonged not to him. 2 Inſt, 285. — 

In Ae the caſe was, that the tenaat was arrear of bis rent for ſeven years, and the Ld. difrained, 
and a ſtranger made ri/cous ; the Le. brought He againſt beth, and all this wes found, and the 
arrears 17 mark, and that the difſcifor is not ſuſicient, and yet it ws aged, that he ſhall recover 
generally againft ihe one and the other, without ſhewing what; and yet per Finch. the arrcarages 
{mii be againit the tertenant, as in caſe of recyvery ot land, but s to the damages it ſhall be 
ag unit the Giflerfor ; and per Candiſh, the Ratute, that every one Hall znſwer for his own time, 
is underitood, wheie the dit aus alter the Giiforhin, and yet judgment as above, Br. Aſſiſe, 
pl. 16. cntes 40 E. 3. 24.-— 2 Init, 284 S. P. cis 20 Aff. pl. 3. and 10 E. g. 24, {but it 
ſeems mifprinied, and tirat it ſhould be according to Br, [viz. 490 E. 3. 24. & 40 All. pl. $ 

But in a lie cale the plaint if ſurmiſed, that the difſeſſor 15 not ſufficient, and prayed it might be 
inquired by aſuſe, and fo it was, and he was found nut ſuficient; and that the oiner was not tenant 
but for kaif « year, and yet judgment ut ſup'a, aud the the difſciſor ſhall be taken, and that the 
Plaintiff recover the arrcareyes of a term, pending the writ, Br. Aſlile, pl. 16. cites 40 Ail. p. 3+ 

uod nt. Fitzh. Aſliſc, pl. 3439. cites S. C. 

It the e committed the duei,jẽ with force, and infeeffed A. who infroffed B. who infeeffo 

C. an 


Hexeupon ſeven 
2 nor texants, yet if 
can they ve charged 


Fund by the aſſiſe to be 
it they be omitted, and 
ufEcicut, and no further 


| it is found by the aſſiſe, 
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C. an afſiſe is brought againſt them all, and treble damages for the inſufficiency of the diſſcifor ſhall be 
bevied upon all, according to this att, © Every one ſhall auiwer for his time,” that is, what damages 
ſhouid be recovered againit the difletſor, it he were ſufficient, ſhall be recovered for his inſufficiency 
a gainſt the mean occupiers and the tenant only, 2 Iuſt. 285. 


5. (3) It is provided alſo, that the diſſeiſee ſhall recover damages The Gu 


in a writ of entry upon novel diſſeiſin againſt him that is found e dms. 
tenant after the diſſeiſer. ges by this 
act 10 a 


writ of entry fur difſeifin in the poſt; as if the tenant comes to the land by diſſeiſin, intruſion, or 
abite ment, ur when by alienation, it is out of the degrees; for the words be, againſt him who is 
found tenant after the diſſeiſor,“ within which words, he that comes in the poſt is included. Note, 
the wiit of entry in the poſt is given by the ſtatute of Marlebridge, cap. ultimo; for the diſſeiſee 
was driven to his writ of right at the common law. 2 Init. 286. 

Lt the differior makes a troftinnt in fee, and the diſſettee dies, the Heir of the difſeiſee ſhall not 
recover damages by this a againſt the alienee ; tor this branch of the act provides tor ine diſſeiſee, 
and not for the heirs. 2 init. 286. 

lf the di//eifor Mera deed of jeff ment, by the which he i»feoffed A. and B. and makes livery of 
feifin to A. in the M 65h, B. nevr agreeing to the teott cnt, nor taking any profit of the 
land, A, dies; in tingale by the law, the freehold and inherit ance is veſted in B. by ſurvivor; 
and in a wint of entry\Y the per, brought by the diſſeiſec againit B. be may, as is aforeſaid, plead 
the ſpecial matter, and t he never agreed nor touk any profits, and diſcharge bimſelf of the 
damages for the cauſe a Maid. 2 Inſt. 286, 287. 

Tic ſtatute fays, “ he Mis found” chat, and yet if a writ of entry be brought againſt tvs 
jeintenants, and the ene d he and the other takes the whele wenancy upon nm. and pleads in bar, 
and it is found againſt tiiY the demandant ſhall recover damages for the whole againſt him, 
becauſe he took upon him i Bw bole tenancy. 2 Unſt. 287. 
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es B. The diſſeiſee brings a writ of entry in the per & cui 
againit h. who vouches A. wh lcads and loſes; judgment tor the damages ſhall be given againſt 
the weuchee, for he is found tenaif! in law, 2 Inſt. 287. 

In tnis ſecond branch the tenant only is charged ith rhe whole damages, though there were divers 
mean tenants, for the words © every one ſhail an{wer for his time,“ is only in the caſe of an afſiſe 
upon the 1ſt branch; neither ought the writ of entry to be brougbt againſt anv, but againſt him 
that is the tenant of the land; bur in ſome cale, another than the diſſeiſee thall recover damages 
by this branch; as the ſucceg/er of an abet but otherwile of bi/hops, or other ſole lecular bodies 
politick, 2 Intt. 286. 

it the fenant comes to the land by a in law. which he cannit withfland, and where there is no 
act or default in him, in that cafe e all nes be charged; as it the differior aliens to A, and his 
belt, and A. dies without heir, the law (that there may be @ tenant tos ſiranget's præcipe) does 
call the land upon the lord; in this caſe, it the lord dors not toke any profis of the lands, in a writ 
of entry in the poſt brought againſt him for the land, ihe /ora may plead the ſpecial matier, and 
how that he never took any profits of the lands, and o diichar ge ninitelt of the damages ; for albeit 
he be a tenant of the land, yet le sn tenant agaiuit s will witian the meaning of this law, be- 
cauſe there is no wrong nor default in him. 2 Inſt: 285. 

But if the lord by eſcheat deer enter, and take the prefits of the land, then ſhall he be charged 
28 a tenant within this act, for albeit he could not withitand the eſcheat, which made h:m tenant 
in law, yet might he have refrained to take the profits, which in right belonged to the diſſeiſee, 
but his rent or valuable ({crvices hall be recovered | recouped | in damog's. t 286, 

And font is in all reſpects when the alienee of the difſeiſer dies ſeiſed, ana the land deſcends to bis 
beir, he may retrain from the taking of the profits and picad ihe like plea, and diſcharge himſelf 
of the damages. 2 Inſt. 286. 


it 
A diſſeiſer infeoffs A. whe 1, 


6. (4) It is provided alſo, that where before this time damages In conſirue- 


: meth on ef 
were not award id in a plea of mortdanceſtor (but in caſe where the (00 Be 


land was recovered againft the chief lord) that from henceforth da- ences in acts 


age awarded in all caſes where a man recovers by aſſixe ot parlia- 
mm ges ſhall be C fe - ſe ment, ſuch 


of mortdanceſtor, as before is ſaid in aſſiſe of novel diſſeiſin. — 
muſt be mag only as may ſtand with reaſon and right. 2 Init. 287. In meridanceſter. if 
the tenant voucher, and the wouehee pleads and leſes, in this caſe the plaintiff ſhall recover againit 
the tenan: the land, and the tenant in value agamit the vouchee, and the plaintift ſhall recover his 
—_— againſt the voucher, and by this act damages ſhall be recovered in a auer o6iit. 2 Init. 
287, 288, 


7. (5) Aud 


28 Damages. 


7. (5) And likewiſe damages ſhall be recovered in writs of coſi- 
wage, Hiel, and Beſaiel. 

8. In aſſiſe, it was ingutred if the difſoifr was ſufficient to render 
damages, and of the tertenants for the time, and found the diſſeiſor 
mnſuffcient, and that an infant was tertenant, but was in ward, and 
therefore he was not charged, but tae diſſeiſor only. Br. Da- 
mages, pl. 105. cites 22 All. 28. 

9. It was found that the diſſeiſor was not ſufficient ta rend'r do- 
mages in aſſiſe of rent, and the tenant had not been tenant but hal 
4 hear, where the arrearages were arrear by ſeventeen years, and 

| yet judgment of arrears and damages were given againſt the one 
and the other, and this in aſſiſe of rent. Br. Damages, pl. 17. 
Cites 40 E. 3. 24. and the like cafe, 40 Aſſ. 3. 

10. In falſe impriſonment againſt two, the one c 
and it is found to the damage, &c. and after th 
would bave pleaded, and could net by reaſon of ſuc 
againſt him at the fuit of the ſame plaintiff in tr 
plaintiff had judgment to recover damages 
the other, and yet the laſt who pleaded w 
Hue, but he was party to the original, al 

n damages by award; for he may have att 
Br. Damages, pl. 29. cites 44 E. 3. 7. 

11. Scire facias againſt the heir ag al acknowledged by his 
father, he was returned warned, and didfaot come, by which dif. 
tringas iſſued, and no judgment to recover the acquittal and da- 
mages, as it ſhould have been again his father, if he had appeared 

J 265 ] and pleaded, and it had been found againft him. Br. Damages, 
pl. 175. cites 46 E. 3. 21. 

12. In waſt it was agreed, that if a man /eaſes - term of life the 
remainder over in tail, the remainder in fee to the tenant for term 
of life; the tenant for life did waſt, and he in remainder in tail 
brought action of walt, and recovered, and died without iſſue before 
execution; his executors ſhall have execution of the damages, and 
yet now the fee is veſted in the firſt tenant ; for the damages were 
veſted by the judgment. Br. Damages, pl. 177. cites 50 E. 3. 3, 

13. Where the tenant vouches in præcipe quod reddat, where da- 
mages are to be recovered, and the vouchee enters into the warranty 
and loſes, the damages ſhall be recovered againſt the vouchee, 
therefore he ſhall have writ of error. Br. Damages, pl. 45. cites 
H. 4. . 

14. Where two bring ſeveral writs of detinue againſt one and the 
fame perſon, fo that the plamtiffs interplead, there the plaintift if 
he recovers, ſhall have his damages againſt the other who enter- 
pleaded with him, and not againſt the defendant ; therefore beware 
of covin to make one enterplead, for it is nothing worth, Br. 
Damages, pl. g. cites 9 H. 6. 18. 

15. It was ſaid that the heir in writ of error, upon erroneous 
judgment [of lands] entailed by his anceſtor, ſhall not render da- 
mages _ he has aſſets per deſcent, &c. Br. Damages, pl. 10. 
cites 9 H. 6. 49. | 

19. Upon reſceit upon which damages ſhall be recovered, the 

damages 


e iſſue founded 
aſs, by which the 
Faintt the one and 
ot party to the firſt 
Fnerefore charged of 
t thercof, 8 nota. 
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damages ſhall be taxed again/? the tenant by reſceit. Br. Reſeeit, 
pl. 65. cites 22 H. 6. 52. | 
17. Treſpaſs againſt two, the one appears and is convicted, and 
the other makes d:fault, he ſhall be charged of the damages found 
againſt his companion. Br. Damages, pl. 131. cites 26 H. 6. 
and Fitzh. Enqueſt 16. | 
18. If difſeifor makes f-offment, and the d:ſſeiſee re-enters, he ſhall 
recover his damages by ſeveral writs of treſpaſs as well againſt the 
ge, as againſt the diſſeifr. Br. Damages, pl. 13. cites 33 H. 
40. | 
19. And in aſſiſe of rent the plaintiff ſhall recover all his damages 
againſt the tenant far twenty years, though he has not been tenant but 
for one month. Ibid. | 


[t. T N a redifeihiÞouble damages are given by the fatute of * » Toft: 
Meſiminſter ®cap. 26. the jury ſhall give ſingle damages, = 
and the Court ſhall eraſc them to double. Co. Magna Charta * n, mit. 
116. the words of the tute are, adjudicentur de cætero damna printed. 
in duplo.) | 
2. In aſſiſe the defendant ſued 8 g upon deed of the ancęſtor of 
the plaintiff, and the plaintiff denied the deed which was found for 
the tenant by niſi prius, by which damages were awarded to the 
tenant to double upon the ſtatute, and that the plaintiff capiatur. 
Br. Certificate de Treue pl. 33 cites 23 F. —© 
3. f a man cuts trees, and after ſuffers the germens to be de- 266 ] 
firayed, this is double waſt, and ſhall render double damages. See the 
2 Roll. Waſt (E) pl. 27. cites 9 H. 6. 67. 22 Hf. 6. notes there, 
4. If reſcous of diſtreſs for rent be made, and nat vi & armis, 
ſingle damages ſhall be, and for vi & armis, treble damages. Br. 
Damages, pl. 12. cites 33 H. 6. 20. | 
* . _ of the ſheriff of WW. was indicted before juſtices of jo. 379. pl. 
the peace in their ſeſſions, upon two ſeveral indictments; itt, That 10. The 
he, a; bailiff, had received 20s. from 7 S. extorſive colore officit ; Tanger 
and in the other, that he took 6s. 8d. and judgment againſt him, 8. ec = 
and treble damages given upon each, Reſolved, that the aſſeſſing judged, | 
of treble damages to the party was erroneous ; for although, by 23 
colour of the ſtat. of 23 H. 6. where treble damages are given to verſed for 
the party, they might aſſeſs them, yet in this caſe it is erroneous ; ſeveral res- 
for they ought firſt to have enquired of the damages ; for perhaps _— 
they may be more or leſs, according to the circumſtances ; and was one: 
they cannot aſſeſs themſelves, without inquiry by the jury; wherefore and the te- 
the judgment was reverſed. Cro. C. 438 pl. 9. 448. pl. 20, Poner adds 


a nota, that 


Mich. 11 Car. in B. R. Brunſden's caſe, alias Bumpſtead's caſe. it is to be 
| conſidered, 
whether damages are to be recovered upon an indictment but that the party ſhall have action to 
recover them: beſides that it is not clear whether this is an offence by the ſaid ſt:tute whereupdh 
treble damages are at all to be recovered, (u. 2) 

2 
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(H. 2) Recovered. From what Time. 


1. IN aſſiſe, it was found that the plarmrf within age was ſciſed 

and diſſeiſed, and came to the land, and put in his foot, but 

did nt tate the profits, and the ether ouſted bim, and yet he inal 

recover damages from the firit diſſeiſin, and therefore it ſeems tha 

he was not remitted by his entry, for then he ought to recover his 

firſt damages in treſpaſs. Br. Damages, pl. 159. cites 20 All. 42. 

vide ta- 2. If a man has two ons, and dies ſeiſed, and a flranger abares, 
men, for the eldeſt ſon dies, the younref? ſhall not recover damages in mort- 
ens Font dance/tor, but from the time of his brother's death, Br. Damages, 

Des not * . 
pl. 160. cites ® 34 Aff. 10 | 

in the yeer 3. And if the father has tue daughters, and d; [eiſed, the aue 
book. dies toit hout iſſuc, the other fhail nat recover df age for the one 
micty, but from the time of her ſfter"s death; Mid, it feems, the 

reaſon iz, becauſe ail the maiter appears in t 1417, or in plead- 

ing; for otherwiſe it may be, that there no more ſons than 

the younger, wao brought the mort*aucgr, and in the other 

cafe, that the father had but one daughte n all; but in writ « 

die e contra; for there the ſon cannot Me himſelf heir to the 
grandfatacr, without making mention the father, quam vide 
diverſitatem libro Dr. & Stud, lib. 2. f 81. Br. Damages, pl. 

160. cites 34 Aſſ. 10. | 

4. £ man was re/tored as heir, by ſuit, by petition to land, of 
which the King was intitled, and the King brought writ of error, 
and the fir? judgment of the iſſue between the King and him, upon 
the petition, was reverſ-d, and other iſſue tried for the King ad dam- 
num for waſte in the time of the defendant's father, and in his own time 
to 401. and the King recovered the damages againit the defendant, 
as well for walte in his father's time, as in his own time, and yet 
the heir had nothing hy deſcent from his father, and the reaſon was 

[ 267 ] becauſe gen facias iſſued againſt him generally as heir, and he was 
returned warned, and made default, quod nota, Br. Damages, pl. 
161. cites 39 Aſſ. 18. | | 

5. If a man be diſſeiſed, and the d:/ciſee dies, his heir ſhall re- 
cover damages again{t the diſſciſor, but in his writ of entry againſt 
the diſicifor, he ſhall recover damages but from the death of his 
anceſtor. 2 Inſt. 286. 

6. It is a rule upon the ſtatute of Glouceſter, that in none of 
theſe writs the demandant ſhall recover damages but from the death 
of his next immediate ance/tor wheſe heir be is; as if there be grand- 
father, father and fon, the grandfather dies ſeiſed, an eltranger 
abates, the father dies, the ſon, in a writ of ate], muſt make his 
reſort as ſon and heir of the father, ſon and heir of the grandfather, 
therefore he ſhall in that caſe recover damages but from the death 
of his father, becauſe he is his next immediate anceſtor, and from 
him the right deſcended ; and ſo in the writ of beſaiel and coſi- 
nage; but in the caſe before, if the grandfather had ſurvived the 
father, the ſon ſhall recover damages from the death of his 8 

father, 
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father, becauſe he is his immediate anceſtor, and the right imme- 
diately deſcended to him; et fic de cæteris. 2 Inſt. 288. 

7. If a man has two daughters and dies ſciſed of lands, an eftran- 
ger abates, one of the daughters has iſſue, and dies; the aunt and 
the niece ſhall join in an aſſiſe of motrdaunc', and the aunt only hall 
recover damages till the death of the fer, and both of them from 
her death, which Hands upon the reaſon aforeſaĩd. 2 Inſt. 288. 

8. If there be grandfather, father, and daughter, the grand- 
father dies jeiſed, an ſtranger abates, the father dies, his wife being 
privement enſeint with a ſon, the jon is born, be ſhall recover damages 
in a writ of aiel fro the death of the father, tor now he is imme- 
diate heir to the father. 2 Inſt. 255. | 

g. A man ſues in the Spiritual Court for a matter which, upon 
the face of thibel, appears to be of temporal conuſance, and ob- 
fains a ſentenc & I he defendant appeals firſt, and then ſues out a 
prohibition. In M declaration upon that prohibition and proceſs 
thereupon there ¶Mudgment againſt the defendant by nil dicit ; 
and writ of inquirFÞp damages awarded. Parker Ch. J. was of 
opinion, that damagBYJvere to be given only. for the proceedings in 
the Spiritual Court, IL the prohibition delivered. 19 Mod. 319. 
Mich. 2 Geo. 1. B. Lerds v. Carlton. | 


(H. 3) Damages recovered, or taxed. To what 
Time. | 


E 1 aſſiſe the plaintiff recovered damages for a year, which But Trim, 


; b. 
was incurred after vi*dift, quod nota, Er. Damages, pl. [5,7 
97. Cites 13 Aſſ. 2. ment was 


reverled, 
becauſe it was of demages aſter verdict. Ibid,——S. C. cited 10 Rep. 117. as 


2. In aſſiſe the plaintiff recovered the land and the damages 5: P. Br. 
Tr a . Damages 
taxed by the aſſiſe, and damages pending the writ. Br. Damages, ol. 1 
pl. 202. cites 18 Aſi. 3. cites S. C. 
and /e ar- 
years incurred pending the writ. In afiſe » man ſhall recover damages to the value of the iſſue 
of the land, pending the wrn vi judgment, Br, Damages, pl. 43. cites ) II. 4. 16. 


3. Annuity, the plaintiff ſhall recover the damages in waſt, as [ 268 
well for the waft done pending the writ as before. Br. Damages, 
pl. 43. cites 7 H. 4. 16. 

4. In offife, and action of waſte, the plaintiff ſhall recover da- S. C. refer- 
mages pending the writ, and the arrears pending the writ F an- _ 1 * 
nuity. Br. Damages, pl. 188. cites 7 H. 4. 16. 6 

5. In writ of entry ſur diſſeiſin, or in nature of aſſiſe, torit 75 10 Rep. 
awarded to inguire of the damages, the demandant ſhall recover 2 
damages till the award of the writ of inquiry of damages, and not Cur, Audit 
further, nor for time after, notwith/landing that the writ f in- in ſuch 


guiry of damages is pending ſeven years. Br. Damages, pl. 14. — pies 
cites 33 H. 6. 47. f ed triable 
by verdit, 


be ſhall recover damages but from the time of the diſſeiſin to theaime of the verdit, 


6. And 


1:18 
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6. And in præcipe quod reddat, the demandant ſhall recover da- 
mages till the time of the judgment given. Ibid. 

7. But if the Court will be adviſed of their judgment, the de- 
mandant ii not recover any damages for this lime, nor but till 
the veraitt given. For he ſhall not recover till the time of the 
judgment, but where the judgment is given immediately upon the 


verdict. Ibid. 


30 Rep. 
117. 8. S. C. 
cited p:r 
Cur. and 
fays, that 


8. But in precipe quod reddat of rent of the ſeiſin of the de- 
mandant himſelf, he thall recover damages and arrears all the 
time pending the writ ti the day of the judgment given. Ibid, 


with this accords 7 E. 4. 5. 2, 


12693 


9. And the ſamel:w in aſſiſe of rent. Ibid. 

10. But where a man recovers by default in 
ſhall not recover damages but fi the day of j 
of inquiry of damages pends for ſeven years 
damages for this time. Ibid. 

11. Aſſiſe of rent, the plaintiff prayed 
and damages of the arrears pending the 
but damages 1 the arrears of the rent 
quod nota, Br. Damages, pl. 154. cites; H. 6. 38. 

12. But in ann':ity, a man ſhall rec er the annuity and the 
arrears pending the writ, and bis damdfes over and above, quod 
vide in a note. I bid. | | 

13. Treſpaſs by tenant by Rlatute feple, the jury aſſeſſed da- 
mages as well for the time after the teſte of the writ till the verdict, 
as for the treſpaſs before the writ, and yet well, and the plaintiff 
ſhall recover, and upon the extent of the ſtatute ſtaple the ſheriff 
return the extent of the land, and not of the goods. Br. Treſpaſs, 
pl. 438. cites 16 H. 7. 6. 

14. In 77 it was found for the plaintiff, and they were ad- 
journed to Il eſiminſter for difficulty of the verdics, and there it was 
adjudged for the EPL and he recovered ſciſin of the land and 
damages, and damages for the adjournment, quod nota for the one 
and for the other. Br. Damages, pl. 112. cites 35 Aff. 13. 
And another aſſiſe which was adjourned anno 36 Aſſ. 2. it was 
awarded that the plaintiff ſhould recover ſeiſin, &c. and his damages 
taxed, &c. the plaintiff prayed his damages pending the adjourn- 
ment, Chelr. ſaid, this you cannot have; for it was not another 
time enquired of the value of the land per ann. which is neceſſary 
in all caſes of adjournment, quod nota. Br. Damages, pl. 112. 

I5. Patria laboribus & expenſis non debet fatigari, 33 H. 6. 
47. in an aſſiſe for land, the plaintiff recovers damages till the time 
of the verditt ; in an aſſiſe for rent, till the time of the judgment. 

ilfold's caſe, 10 Rep. 115. in treſpaſs or ejettment till the writ 
purchaſed. The reaſon of the diverſity is, an aſſiſe complains of 
a wrong which continues, and the other inſtances of a wrong done 
before the plaint, and not of a wrong which continues; for in an 
aſliſe of rent it appears by the plaint to the judges, how much is 
| arrea; 


F rit of entry, he 
- ment, and if writ 
hall not recover 


damages of the rent 
t, and could not have 
are the writ brought, 


Damages. 
atfear at the time of the judgment; in an aſſiſe of land it appears 
to the jurors only. Jenk. 6. pl. 9. 


16. In real actions, as aſſiſe for lands where damages are re- Pilford's 


coverable, as appears by the principal caſe, damages till the verdict 


are recoverable, and for rent as it is ſaid before, till the judg- * 9 


ment in perſonal actions, for the wrong done before the action 
brought; the reaſon is, damages are the principal in perſonal 
actions, and the plaintiff has poſſeſſion, = knows his damage, 
and the damage is the cauſe of his ſuit. In ute the plaintiff may 
eaſily ſee it, and fix of the jurors ought to view it before the 
waſte be found. In real actions, the principal is the freehold, 
which is deforced from him, and he caniiot know his damages, 
but the jurors have the view of the land, and may take knowledge 
of it; and f& rent the judges may diſcern, by computation of 
the time, how Much rent is incurred upon conſideration of the 
writ, and coum d deed, as aforeſaid, and therefore in this caſe 
he thall have jude q; ent of the rent incurred after verdict, till the 
judgment; ſenten} Anon fertur de non liguidis. Jenk. 7. pl. . 
17. In action off? 
terwards part of tht 
ſame battery; when 
damages; but the reh 
bar and judgment fort. 
W. 3. 5. Fetter v. 


aintiff”s tull came out, by reaſon of the 


W. 3. S. C. moved again, but the plaintiff could not obtzia judgment, the Court inclining 


Krongly againſt him. 


18. In covenant for not repairing good dainages ought to be 
given; per Holt Ch. J. who ſaid that it had been always practiſed 
ſo before him, and every body elſe that he ever knew, and that 
they always conſider in theſe caſes, what it will coef? to put the 
premiſſes in repair, and give ſo much damages, and the plaintiff 
ought in juſtice to apply the damages to the repair of the pre- 
miſſes, to which, &c. the Court agreed. 2 Ld. Raym. Rep. 1125, 
1126. Paſch. 4 Ann. B. R. Vivian v. Champion, 

19. An action was brought by the huſband fer taking his wife 
away, and raviſhing her, per quod conſortium, &e. per magnum tem- 
pus, viz. per ſpatium unius anni amiſit, &c. Verdict pro quer. and 
general damages given. Moved in arreſt of judgment, that a year 
had not expired from the firſi of October, the time of the — to 
the time of the verdict, and much 2 at the time of the action 
commenced; and therefore general damages being given, it was 
erroneous, On the other fide it was ſaid, that coming under a 
per quod, it was only conſequential, and laid by way of aggravation 
of damages, and was not the cauſe of action; that the per magnum 
tempus was enough, and the viz; ſpatium, &c. ſhould be rejected 
as ſurpluſage, becauſe impoſſible. Parker Ch. J. ſaid this caſe 
was widely different from the common caſes of viz, a time that 
is altogether impoſſible, as the 3oth of February, &c. for here the 
whole time is not impoſſible ; and it cannot be known for mm 

muc 


ttery the plaintiff recovered damages; af. 1.4. Raym. 


on he brought a new action for further E 
ery in the former action was held a good agj 
defendant, I Salk, 11. pl. 3 Trin. 13 ac 
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Br. Da- 
reges, pl. 
56. citesS. C. 


Br. Da- 
mages, pl. 


68. cites 


Mortin. Though the Juſtices uſe to award ingueſt of damages when 
fault, yet tney themſelves may tax the damages if they will. 


Furh. 
Barre, pl. 
283. citcs 
S. C. 


Br. le ſne, 
pl. 7. cites 
2 


Damages. 


much of it the jury gave the dam ges; moſt probably to the time 
of the verdict, A jornatur. 10 Mod. 273, 274. Hill. 1 Geo. 1. 
B. R. Walter v. Warren, 


* (1) In what Cafes the Court may aſſſs Damages. 
[/Fithout awarding a Hrit of Enquiry. 


N a recordar: ar tating his cattle, if upon demurrer it is ad- 
judged for the flaint: , the Court may award damages 
without a writ of enquiry of damages. 14 H. 4. 9. b. 
[2. So for other things. 3 H. 6. 29. b.] 
[3. When a man ſh: TE adenine by judgment the Juſlices 
may tax the damages, without awarding a wri / of inquiry of 


damages. 8 H.6. 5.] 


give judgment by de- 


kJ 
und for the plaintiff 
719ges, the Court may 


{da vruire te the fame 


[4+ In an cudita guerela, if the matter b 
by verdict, and they do nat inquire of the 
refuſe to tax the damages ; hag they may a 
inque/t to tax them. 22 E. 1 

5. In ferme, by the King and J. 5 againſt B. who con- 
feſſed the action, and the plaintiff recovered damages as he counted, 
and therefore it ſeems that it was brought by J. 'N. qui tam pro 
rege quam, &c. and the Court would not tax the —_ Br. 
Damages, pl. 65. cites 21 E. 3. 4. 

6. The defendant pleaded releaſe of acquittal, which was not 
ſufficient, and therefore the plaintiff recovered his acquittal by 
award of the Court, and his damages taxed by the Court to 1008s. 
And ſo ſee that in fome caſes the Court may tax damages without 
awarding writ of inquiry of damages. Br. Damages, pl. 59. cites 
38 E. 3. 10. 

7. Treſpaſs of battery by which the party is marmed, the juſtices 
may tax the damages themſelves by their diſcretion if they will, 
quod nota z per Cur. but yet they awarded writ of inquiry of 
damages. Br. Damages, pl. 54. cites 11 Hf. 4. 65. 

8. In replevin, tae defendant jus fed, the plaintiff pleaded 
jointenancy in the land, and had day in the ſame term, and at the 
day the defendant made default and the plaintiff recovered da- 
mages to 4]. taxed by the Court, and not damages as he counted, 
quod nota, that the — itſelf taxcd the damages. Br, Damages, 
pl. 55. cites 14 H. 4. 2. 

9. Upon wvemurrer in lau the Juſtices may award damages for 
the party by their diſcretion, or award writ to inquire of the 
damages at their election. Br. Damages, pl. 194. cites 14 H. 
4- 3% 42+ 

10. In a replevin againſt O. who av;wed for rent: the plaintiff 
was nonſuit ; the queſtion was, whether the Court might aſſeſs da- 


mages, without a writ of inquiry of damages? It was the opinion 
that 


Damages. 


that they might z for they are not in reſpect of any local matter, 
but they accrue to the avowant for the delay in the non- payment 
of the rent; contrary where judgment is given for the plaint ; 
there the Court ſhall not aſſeſs the damages; for he ought to 
recover for the taking of his cattle, of which the Judges cannot 
take notice; and the damages may be greater or leſs, according 
to the value of the cattle, and the circumſtances of the taking and 
delaying of them. 3 Le. 213. pl. 281. Paſch. 30 Eliz. C. B. 
Ognell's caſe, 


11. The conflant courſe and practice of both Courts is, on a U 271 ] 


Judgment in debt upon fa or confeſſion, to tax the coſts occaſione 
detentionis debiti, as well as coſis of ſuit; and this being the aſſent 
of the party plaintiff, which is always entered on the record, as it is 
in this very ſe, will conclude the defendant, as appears by all the 
precedents in M books of entries; but if the plaintiff will not 
aſſent to it, th be ſhall have a writ of inquiry of damages oc- 
caſione detentior, Aebiti if he will; but it is in the election of the 
Plaintiff, and not che defendant; and if the Court by the aſſent 
of the plaintiff ma 208. or any other ſmall ſum for damages 
occaſione detentioni Mebiti illius, by the ſame reaſon they may 
tax 20l. or any great um; for ſuch damages, if they ſee cauſe. 
2 Saund. 107. Trinz; N Car. 2. Holdipp v. Otway. 

12. In debt upon ai Mligation, the plaintiff had judgment, and 
afterwards brought debt & the judgment, and had judgment upon it. 
The Ch. Juſtice at firſt oppoſed the taxing damages, ( viz. intere/t 

without writ of inquiry; but afterwards it was referred to the 
ſecondary to tax the damages without writ of inquiry. Sid. 442. 
pl. 15. Hill. 21 and 22 Car. 2. B. R. Row v. Aplley. 8 


(K) In what Caſes the Court may mitigate or encreaſe 
Damages. 


Lr. | — ES are given at the niſi prius in an action where 


damages are the principal, and the C:urt cannot have any 


certain conuſance of the cauſe, * neither by the record, nor other * Fol. 5752. 


matter apparent, they cannot mitigate nor encreaſe. ] 
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[2. [As] in cafe for flander, the defendant juſtified in the D. 10g. a. 


manner, and at the niſi prius damages were given, the Court s, | 


cannot mitigate them, D. 2. Ma. 105. 15.] 


v. Ld. Sturton, S. C. adjudged. 
S. P. Jenk. 68. pl. 29. that the Court can neither increaſe nor abridge them. 


C3. But in battery pro amputatione manus dextræ, the Court Fitzb. Da- 


mages, pl. 
105, cites , 


record and view of the perſon, D. 2, Ma. 105. 15. Tripeoney, s, C. 


may encreaſe the damages, for it is apparent to the Court by the 
22 E. 3. 11. b. adjudged. ] 
V OL, VII, X 4+ So 


Mich. 1 & 
2 P. & M. 
Bondham 

Palm. 314. Mich. 20 Jac. B. R. Hawkins v. Sciety 
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3 mo [A. So in battery wpon view of mayhem in court. 39 E. 3. 20. 
139 pl, : 

194. Hal. b. adjudged. ] 

go Eliz. 

C. B. in caſe of Mallet v. Ferrers, where in treſpaſs of battery the parties were at iſſue upon 
not guilty, and at the niſi prius it appeared that the thumb of the right hand of the plaintiff 
was clear cut off, and ſo maimed; and it was found for tne piaintiff, and damages taxed to 40l, 
and now the party came in perſon :nto court, and prayed in reſpett of the heinouſneſs of the maim, 
that the Court would iacreaſe the damages; winch damages, upon great conſideration had, were 
made 100]. and judgment given accordingly. 


Br. Coſts, ['5. 85 in battery upon view of the weund in court. 3 H. 4. 4. 


pl. 7. cites 

S. C. Br. Damages, pl. 40. cites S. C. Br. N. C. pl. 466. cites S. C. Fitzh. Da- 
mages, pl. 54- cites S. C. S. C. cited Lat, 229. Mich 3 Car. in caſe of Hooper v. Pope, 
which was treſpaſs of alleult, battery and wounding, and upon not guiity, verdict was for the 
plaintiff, and ſmall damages given; and becauſe the plaintiff had a mayhem in his hand by the 
wounding, it was moved to increaſe the damages on view of the mayhem ; but he Court ordered, 
that the wound be viewed by 2 chirurgeon, and he to make oath that it is a „O ybem, and alſo to 
have a certificate of the Jultice of aſſiſe, before the Court wes ined that it i ſame wound. upon 
which the action was brought, which was done, whereupon it was moveg, nat damages ſhould 
not be increaſed, becauſe the action is no more generally than for atſaulf atiery and wounding, 
and a particular mayhem does not appear on the declaration, nor is it ff, {cd on the poſtea, nor 
is it according to D. 105. [Sec pl. 2. ſupra.) 22 E. 3 11. [Se 3 ſupra.] 8 H. 4. 22. 
{See pl. 6. Iotra.] But notwithitauding, the Court increaſed the daffy es upon the matter above. 
272 | 
+ Fitzh. Da- Ff6, So in an appeal of mayhem, upon aw of the mayhem. + 
. 4. 22. f 5 AT. 31. 4 


57. cites 

8 H. 4. 23. 

S. C. Br. Damages, pl. 47. cites S. C. Q 
t Br. Damages, pl. 111. go AfL pl. 30. ſand Roll. is miſgrinted.] 


(7. Mich. 14 Jac. B. R. In an appeal of mayhem, by Freeman 
againſt Trevers, the jury gave twenty marks damages, and u; n 
view in court, and information of the ſurgeons there preſent, the 
Court encreaſed the damages to lool. becauſe he left the uſe of his 
hand.] 
Br. Da- [8. But if in an appeal of mayhem, the Juſtices of niſi prius, 
mages, pl. upon view theresf, certify, that he had ſuſtain:d damages to F va 
Bat greater ſum, yet the Fu/lices of the court out of which it iſſues, 


«7. © — 


Fizzh. Da- cannot encreaſe damages without their view, 8 H. 4. 23-] 
mages, pl. 


57. cites S. C. 

Br. . 9. But upon a view in pais by any of the — the court 
ao fines into which the niſi prius is returned, they may encreaſe damages. 
3. C.— 8 H. 4. 23. 

Fitzh. Da- 

mages, pl. 57. cites 8. C. 


Br. _ [10. In conſpiracy for indicting for a treſpaſs, damages may be 
tres. C, Mitigated by the Court. 7 H. 4. 31. b. Curia. 

Br. Da- | 

mages, pl. 44. cites S. C. & S. P. and ſays, it is ſaid there, that they may increaſe damages 
allo, But P. 27. H. 8, 2. per Euglefield. Fitzherbert and Shelly. In treſpaſs locall they 
cannot abridge nor increaſe damares contra of cofts, and therefore it leems, that they cannot abiidge 
nor iacreaſe, but 2 caſer where they may have notice as above, or iu calc of mayhem apparent 
and the like, Ibid, Br. Conſpiracy, pl. 12. Cites S. C. & S. P. 


#27, In 
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Tri. In debt upon an obligation, the defendant denies the deed, Br. Abridg- 


and it is found again/? him, the Court may encreaſe the damages m— 


aſſeſſed. 14 H. 4. 19. b.] | 40c.— 
Jenk. 68. pl. 29. 0 es S. Cy 


[12. In treſpaſs for entering into his park, and taking a doe, Fh ſude- 


_— : SIS) ment, pl. 10. 
the Court may mitigate the damages given by the jury. 9 H. 


6. 2. b.] 3 

| pl. 29. 0 
S. C. 2 Inſt. 200. Ld. Coke ſays, that the words in the ſtat. Weſtm. 1. cap. 20. thet 
« Great and large amends ſhall be awarded according to the treſpaſs againſt treſpaſſors in parks 
6 attainted at the ſuit of the party,” it the damages are too ſmall, the Court has power to increaſe 
them; for the word (award) properly belongs to the Court. | 


(13. In treſpaſs for cutting his trees, upon not guilty pleaded, Br. Coſts, 


the Court Innot encreaſe the damages given by the jury, be- 223238 
cauſe it liest 


m their conuſance. 3 H. 4. 4. Br. Da- 
i ; mages, pl. 
C. — Fitzh. Damages, pl. 34. cites S. C. — enk. 68. pl. 29. cites S. C. 


11 
40. Cite" 


[14. The laue the ſame in treſpaſs for taking his goods, Jenk.68.pl, 
19 H. 6. 10. b.] g 8 

[15. In an appe F robbery, if the defendant be acquitted, and [ 273 ] 
it is enquired of th, Yamages, and it is found to 20s. the Court Fear je 
cannot encreaſe the Mages, becauſe they know [or by reaſon of is the de- 
their knowing that] ti. appellee was long in priſon, when the in- Ault of the 


queſt had taxed the damzges before. 42 Aſſ. 19. ] the inqueſt 

| had nor 
been taken ſooner. Br. Damages, pl. 115. cites S. C. S. C. & S. P. per Knivet, and alſo be- 
cauſe it was taxed by the inqueſt. Br. Abridgment, pl. 30. cites S. C. 


[16. In ſuch afiom where the principal demand is certain, the Br. Coſts, 
Court may encreaſe damages. 10 H. 6. 24. b. Curia. ] * 28 cites 


Fitz. Damages, pl. 31, cites S. C. 


[17. As in debt upon the arrearages of an account, if the jury Br. Coſts, 


finds it arrear, and gives damages, vet the Court may encreaſe it, | 2" genus 
becauſe the demand is certain, 10 H. 6. 24. b. adjudged, | 8 
againſt r 


by ſeveral pracipes upon an obligation, the plaintiff had ſeveral judgments, and damages ſeverall 
2 the ſum which the jury found, and the Court increaſed the damages over — 
above the verdi to a mark; quod nota; but it is ſaid elſewhere, that he ſhall have but one 
execution. Br. Damages, pl. 57. cites 14 H. 4. 19. 


[18. The Court may abridge ceſts of ſuit by the jury. 19 H. Br. Abridg- 


ment, pl. 8. 
6. 42. b. 43.4 - | cites 19H,6. 
42. S. C. Fitzh. Damages, pl. 26. cites S. C. 


19. Appeal of mayhem, the inqueſt taxed damages to 1095s. and 
Chelrington increaſed them to 10 marks ; and Wilby faid, that it 
was too little, by which Shard awarded the damages to 101. not- 
withſtanding the firſt judgment, Br. Damages, pl. 111. cites 
30 _— 

20, Treſpaſs for that the defendant beat and. mayhemed him; 
the defendant pleaded not guilty, and is found guijty at the niſi 
& 3 | prius, 
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prius, where the plaintif gave in evidence, that he was mayhemed 
at the ſame time, and the inqueſt found accordingly, and damages 
181. and at the day in ban he ſhewed the maym to the Court, and 
prayed increaſe of damages, and the Court awarded, that he re- 
cover the 181. taxed by the jury, and 221. over, viz. 40l. in all. 
Br. Damages, pl. 86. cites 39 E. 3. 20. 
21. Treſpaſs of trees cut; iſſue was joined, and paſed for the 
Plain iF to the damage of 5!. The plaintiff prayed, that they 
would increaſe damages. Thirn, faid, we will not increaſe da» 
mages of trees cut; for it ders not lie in our conuſance, by which 
8e pl. 36. they increaſed cofts, and net damages, quod nota, ® This is in- 
wire. tended of ſuch matter which lies not in their conuſance, but of 
ſuch matters which lies in their conuſance, they may increaſe after 
_ werdif? upon iſſue, and ſo it was agreed by the proy%onotaries of 
C. B. Hill. 3 M. 1. in treſpaſs of battery. Bi tit. Abridg- 
ment, pl. 36. cites 3 H. 4. 4. | 
22. In attaint, the coſts were increaſed b 
Br. Attaint, pl. 26. cites 8 H. 4. 23. : 
23. The Court cannot increaſe damages Mer i/ſue tried be- 
tween the parties. Br. Abridgment, pl. 258 
24. The Court adjudged — by t 
wor — —_— to 200 marks, which was 
r. es, pl. 49. cites 9 H. 4. 1. 4 
25. 2222 * ie was found for the plaintiff to the 
damage of 201. The plaintiff prayed /his judgment, and the 
Court would not give judgment, unleſs the plaintiff would releaſe 
part of his damages, and it was ſaid, that by the ſame law that they 
may increaſe damages, they may abridge. Quod nota, Br. 
Judges, pl. 22. cites 11 H. 4. 10. | 
[ 274 ] 26. Debt againſt A. upon an obligation, the defendant pleaded 
non 7 factum, and it was found againſt him to the damage of three 
marks. The plaintiff demanded judgment as the inqueſt had 
found, and increaſe of damages at their diſcretion, by which it was 
awarded, that he recover accordingly, and one mark over of in- 
creaſe. Br. tit. Abridgment, pl. 35. cites 14 H. 4. 19. \ 
Br. Abridg- 27. Upon inqueſt of office to inquire of damages, the Court may 
ment, pl. 7. abridge or increaſe the damages, Br. Damages, pl. 144. cites * 


— 9 H. 6. 10. 


® It ſhould be 19 H. 6. 10. 


28. But contra, upen iſſue tried = the principal between party 
and party, quod nota diverſity, Ibid, and cites 7 H. 4. 31. 
3 H. 4. 4. and 34 H. 8. | 
29. Note per Cur. that where the demand is certain, as in 
action of debt, &c. the Court may increaſe as well the damages as 
the cots, quod nota, Br. Damages, pl. 137. cites 10 H. 6. 42. 25. 
30. And if the jury in debt finds 205. for coſts and damages in 
one and the ſame ſum, the Court may increaſe it to 208. more, 
quod nota. Ibid. | 
31. Forcible entry found for the plaintiff to the damage of 20l. 
and it was awarded, that he ſhould recover 201, taxed by the in- 
| — que 


Ve Court. See 


judged by inſpection. 


Damages. 
queſt, and gal. over by the ſtatute, viz. 60l. in all, and fo fe 
that 3 98 trebled the damages. Br. Damages, pl. 70. cites 
19 H. 6. 6. 8 

32. In treſpaſs, the defendant imparled till another term, and 
at the ady made default, by which writ was awarded to enquire of 
damages, which found 201. damages, and 4]. coſts, and therefore 
the Court abridged the damages to 20 marks, and the colts to 
four marks; for where it is upon writ of inquiry of damages, 
the juſtices may increaſe or diminiſh at their pleaſure ; for it is 
only an inqueſt of office to inſtruct them, and they may aſſeſs the 
damages themſelves, without awarding any inqueſt of office, or 
writ to inquire of the damages, if they will. Br, tit, Abridg- 
ment, pl. 7. cites 19 H. 6. 10. a 

33. But Mere the ingeſi paſſes upon the principal, viz. upon 
the iſſue bet Nun party and party, there the Court may increaſe 
coſts, but not in Naſe nor diminiſh damages ; for there the party is at 
his attaint, but n inqueſt of office, he cannot have attaint, quod 
nota differentiamꝭ Nut where they give exceſſive damages upon the 
iſſue, there the t may * judgment, till the plaintiff will 
releaſe his damags No a reaſonable ſum, quod nota, Br. tit. 
Abridgment, pl. 7. s 19 H. 6. 10. 5 

34. In treſpaſs by N again/? three the one appeared and pleaded 
to iſſue, and the other3ade default, and at the day of niſi prius it 
was found for the plahitiꝶf to the damage of 1ool. which they 
ſevered, ſcilicet, 401. foNthe value of the goods, and Gol. for the 
cots of the ſuit; the plaintiff prayed judgment and the Court 
thought the coſts too high; and per Cur. if it was not for the 
two who made default the coſts ſhould be abridged ; for they may 
as well abridge as increaſe coſts, but by reaſon of the two in the 
ſimul the Court was in doubt; for in treſpaſs againſt two, if the 
one appears, the plaintiff (hall count, that he together with the 
other, did the treſpaſs, and though againſt the ane the procels is 
determined, yet againſt the other procels ſhall be awarded, and they 
could not know to what colts this may come. And after all was 
diſcontinued, Br. tit. Abridgment, pl. 9. cites 21 H. 6. 10. 
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35. In debt, the jury found the debt and damages to 26s. 8d. 


and the Court increaſed the damages to 138. 4d. beyond the 
firſt ſum, Br, Damages, pl. 139. cites 32 H. 6. 1. 
* 36. Damages were increaſed in coſts by reaſon that the de- 
fendant delayed the plaintiff by injunction. Br. Damages, pl. 165, 
cites 21 E. 4. 78. : 

37. In treſpaſs local they cannot abridge nor increafe the da- 
mages; contrary of the coſts ; per Fitzherbert, Engleheld, and 
Shelley, And therefore after demurrer when the inqueſt and 
damages were awarded and returned, the Juſtices at the prayer of 
the defendant and his counſel would not abridge damages, quod 
nota, Br. tit, Abridgment, pl. 1. cites 27 H. 8. 2. 

38. Nate, it was halden for law, that the Juſtice may ncreaſe 
But not decreaſe damages, becauſe the party may have an attaint. 
But note, contrary by Anderſon and Periam, J. Godd. 135. 
pl. 157. Hill. 29 Elia, C. B. Z non. | J 
5 | X 3 | la 
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39. In an aſſault, battery, and wounding, the plaintiff after 
verdict moved the Court for an increaſe of damages ; the Court 
ſaid they could not do it, if the word maihemavit was not in the 
declaration. Vent. 327. Hill. 29 & 30 Eliz. B. R. Anon. 

40. The plaintiff declares in debt uten olligatin of 16. to his 
damage of 101. and upon non eſt factum pleaded, the jury found 
the damages to 71. and 40s. coſts; and the Court increaſed the 
cots 41. So he had judgment to recover his debt, and damages, 
and coſts to 131. which is more, than in his count, and this was 
aſſigned for error. Sed non allocatur. For altreugh the jury 
can not give more damages than the plaintiff counts, yet the Court 
may increaſe them as they pleaſe ; whereiore the judgment was 
affirmed. Cro. E. 544. pl. 13. Hill. 39 Eliz. B. Wolf v. 
Meggs. 

on Treſpaſs of battery; one of the defenda 
guilty ; the other juſtified. The iſſue agai hi 
demeſne, and one ven. fac. was awarded to try 
was found for the plaintiff, and judgment ac 
thereof brought, becauſe the plaintiff declare his damage of 40l. 
and the damages aſſeſſed by the jury were 35. Nd the cots increaſed 
by the Caurt were bl. So the plaintiff had J Agment to recover 

Il. which is more than whereof he declarg ) ſed non allocatur ; 
or the damages found by the jury bein leſs than he counts, 
although the coſts amount to more it Fs not material. Cro. 
E, 866. pl. 47. Mich. 43 & 44 Eliz. in Cam. Scacc, Comb. v, 
Carew. 

42 Treſpaſs for breaking his cloſe, and cropping 200 pear- trees, 
and 109 apple-trees, upon not guilty pleaded, the plaintiff had a 
verdict and damages to 401. The defendant moved the Court to 
mitigate the damages, it appearing upon affidavit that the plaintiff 
would have accepted 51. before the action brougnt; but the Court 
faid that they could not diminiſh the damages in treſpaſs, which is 
iecal, and therefore it could not appear to them, and judgment 
accordingly. Brownl. 204. Mich. 3 Jac. Delves v. Wyer. 

43. In treſpaſs for an ut and battery A. and B. A. ap- 
peared, &c. and a verdict was given againſt! him; the other was 
in the ſimul cum; and damages taxed againſt A. to 3ol. but the 
Court upon view of the mayhem increaſed the damages to 40l. 
and afterwards a verditt was given againſt B. and damages taxed ; 
and then it was moved, that the Court upon anther view of the 
wound would increaſe damages againſt B. for that A. had mur- 
dered the officer that came to ſerve the execution upon him for the 
1 fo that poſſibly the plaintiff might recover nothing againſl A. 

at it was denied by the Court, for that they cauld have the view 
but once in the ſame action, but if he had brought ſeveral actions, 
it would have been otherwiſe, But the Court directed the plaintiff 
to ſtay till A, was hanged, and then they might make the view 
and increaſe the damages. Litt. Rep. 51, 52. Mich. 3 Car. 
C. B. Anon. | 

44. In battery, judgment was given upon nom ſum informatus, 
and aſterwards there was a writ of inquiry of damages; on 4 

po: | motion 


| pleaded not 

f *as, de ſon tort 

-*+ iflues; and it 

ne and error 
1 
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motion to mitigate the damages the Court ſaid, that in ſuch caſes 
they never would alter the damages, where the party had alſo given 
evidence at the inquiry of damages. Lit. Rep. 150. Paſch. 4 Car. 
C. B. Stanlie's caſe, be eo 

* 45, In treſpaſs pedibus ambulands 101. damages were given. 
Cit:d by Crooke J. as a caſe in B. R. in which himſelf was 
counſel, and that he could never have any mitigation by the Court, 
Lit. Rep. 150. in Stanley's cafe. Paſch. 4 Car. 

45. In tre/p:/5 the plaintiff d-clired genera''y, that the defendant 
m1h-mavit, &c, And upon iſſue he gave in evidence that the de- 

fend.nt diſcharged a great gun in a ſhip withsut giving notice ac- 
cording ta cuſtom, &c. whereby the plaintiff loft an eye and a leg. 
It appeared upon the evidence, that it was done without any deſign 
or intention & the defendant, and therefore the jury gave but 101. 
damages; whyhgupon the Court was moved to increaſe the da- 
mages upon vizYof the maihem, (as they might) and a day was 
given him to preWyce his witneſſes, but their evidence being the 
ſame in effect as & Me trial, the Court would not increaſe them; 
betides the particuli of the maſbem being not ſer forth in this decla- 
ration, hut generally maibemavit, the Court ſaid that they cannot 
increaſe the damages t view of the mathem unleſs the judges of the 
nift prius, &c. b-fore Mm it was tried, certify the particulars of 
the maihem to the Cd N, and that theſe were the maihems, which 
the plaintiff offered to Fove upon the evidence at the trial; for 
otherwiſe it cannot applyr to the Court, that they are the fame 
maihems for which the plaintiff had declared. Sid, 108. pl. 22. 
Hill. 14 & 15 Car. 2 B. R Angel v. Shatterton. 

47. In treſpaſs for aſſault, battery and maiben, the jury gave only 
10s. damages; but the Court upon view of the maihem, (which 
was a broken lig) and upon affidavit of the charges to the ſurgeon, 
increaſed the damages to 20). niſi cauſa, &c. and now cauſe was 
ſhewn (viz.) that the plaintiff did dt Jet forth in what part of his 
body he was maimed. But per Hale Ch. B. if the plaintiff alleges 
that he was maimed, that is ground enough ; and afterwards it 
was held by Hale & tot, Cur. the damages may be increaſed where 
the word mayb:mavit is in the declaration; but the uſual and better 
way had been to expreſs the manner of the maihem and that in an 
action of battery the Curt might increaſe th: damages upon the vito, 
if the manner of the battery was alleged in the count. Hardr. 
408. Paſch. 17 Car. 2. in the Exchequer, Auftin v. Hilliars. 

8, The plaintiffs in an action of battery declared that the de- 
fendant ſtruck the harſe whereon the wife rode, ſ that the horſe ran 
away with her, whereby ſhe was thrawn down, and another horſe 
ran over her, whereby ſhe loft the uſe of two of her fingers. The 
jury had given them 481. damages, and they moved the Court, 
upon view of the maihem, to increaſe them 1 whereupon the de- 
—— was read; but the Court thought the damages given 5. the 
jury ſufficient. Mod. 24. pl. 65. Mich, 21 Car. 2. B. R. Dod- 
well and Ux. v. Burford. | | 
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by Crooke. 


Sid. 433. pl. 
26. Bur ford 


v. Dadwell 
S. C. men- 
tions gl. da- 
mages, and 
ſays the 
Court 
would not 
hear what 
the chirur- 
geons might 
ſay, becauſe 


it was doubted, whether it might be increaſed upon the view, in as much as there is not any may- 


bem or wounding here directly made by oe 
1 


party, but that it is rather by accident, viz, the 


coming 
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coming of the other horſe, and how he came, and whether the ſeme might have avoided him is 
mauer of cvidence, and ſo they denied to increaſe the damages. 


49. Collaterall damages ſhall be conſidered in equity on penalty 
of a bond to ſave harmieſs. Sid. 442, Hill. 21 & 22 Car. 2. 
EB. R. King v. Atkins. | 
50. M. brought an action of ofſault and battery, againſt J. S. 
who pleaded, de jon aſſauit demeſne; and a verdict being for the 
plaintiff, they gave him 6/1. damages at the aſſiſes; but upon view 
of the mayhem, it appearing that he had loft two of his fingers, and 
was thereby dijabled to follow his trade 3 ſhearing, the Court 
i».creaſed the damages to 1001. Freem. Rep. 173. pl. 185. Mich. 
1674. C. B. More's caſe. 
[ 277 ] 51. Adjudged in an action of aſſault, &c. that whyre the plain- 
tiff declares of a wounding by the word maihemavitf\t is clear the 
damages may be increaſed, though damages are g/ I by the jury. 
3 Salk. 115. pl. 6. Cook v. Beale. | ＋ 
— 4 52. So it is where the plaintiff ſets forth a f-und ſo particular 


Hil 8 * o In his declaration, that by the deſcription it ag firs to be a maihem ; 
W. z. S. C and ſo it is where the wound is viſible and rent; and this may 
&S P. te- be done, whether damages are given by A jury upon an iſſue 
— joined, or upon a writ of inquiry. 3 5. pl. 7. Cook v. 
thouzh the Beale. | 


word may- 


bemevit is not in the declaration, and cites Raſt, Appeal 46. and FH. 4. 21' b. 


Ld. Rem. 53. But this increaſe of dam muſt be given by the courts at 
— A Aline. upon the view of the wounding, or upon affidavits 
W. 3. S. C. made thereof; and it cannot be done by the juſtices of nifi prius, 


&S P.1e- who, if the wound is very great, muſt endorſe the evidence on the 


— — peſtea, and upon ſuch evidence the damages will be encreaſed, though 
3- 29. b. 22 the wound was not ſet forth in the maihemavit in the declaration. 
— 3. 11. 3 Salk. 115. 8. . 
V. 31 4- 
- and Hardr. 408. 


| 14. Raw. 54. And fo it is without ſuch inderſement, where the cauſe was 


- K. FAS tried before a judge of that court, where the motion is made for in- 


Per. Powell Creaſe of damages. 3 Salk. 115. pl. 8. Cook v. Beale. 


J. and the 
reporter adds a nota, that this cauſe was tried before Powell bimſelf, 


55. Treſpaſs, aſſault and battery. The plaintiff declares, that 
the defendant cum manu ſua ipſum Thomam Cook ſuper finiſ- 
trum eculum fercuſſit et violavit ita quod, the ſaid Thomas 
Viz. the plaintiff, penitus inhabilis devenit ad ſcribendum vel legen- 
dum, being an «fficer of the exciſe, &. Not guilty pleaded. 
Verdict for the plaintiff. And Birch, ſerjeant, — that the 
Court would inereaſe the damages, upon affidavit, that the plain- 
tiff had loſt his eye. But the Court ordered the plaintiff to appear 
in Court in perſon, for otherwiſe, they could not increaſe the da- 
mages; upon which the plaintiff was brought into court. And 
afterwards the Court, after ſeveral motions reſolved, that the Court 

may 


may increaſe the damages, if the wound be apparent, though it be 
not a maim. And ſo it was done in the caſe of the Lord Foliot. 
Therefore in this caſe, becauſe the wound is viſible, though it be [\ 
no mayhem, (for it is not a mayhem, becauſe the eye is not wholly 
out, but the plaintiff only declares, quod inhabilis ad legendum vel 
ſcribendum devenit by the wound,) yet damages may be increaſed. 
And Powell J. faid, that Holt Ch. J. was of that opinion. Ld. þ 
Raym. Rep. 176. Hill. 8 & g W. 3. Cook v. Beal. is 
56. So (per Powell, J.) though the loſs of a noſe is not a may- li 4 
hem to bring an action felonice for the Joſs of it, yet the Court 1 
may in ſuch caſe increaſe the damages. Ibid. 4 
57. And he ſaid, that the Court might increaſe the damages upon 
a writ of inquiry, becauſe that was but a bare inqueſt of office. 
And Sty. 34N 1 Le. 139. Bend. 158. Litt. Rep. 51. Hutt. 121. 
53. 1 did. 4g. 1 Mod. 24. were cited, and a caſe between 
SWALLEY ANNBABINGTON, where in a general action of aſ- 
fault, battery, 4 wounding, upon view the damages were in- 
creaſed about four Mars ago, upon the motion of Serjeant Lovell, 
Ld. Raym. Rep. KA Hill. 8 & 0 W. 3. Cook v. Beal. 
58. The plaintiyNas arreſted at the ſuit of the now defendant, 
in a fichitious ation: Yithout any colour of reaſon ; and afterwards 
he brought an action; ¶ falſe impriſonment againſt the defendant, 
and the jury gave hià Vel. damages; and upon a motion in arreſt ( 278 J 
of judgment, becauſe de damages were exceſſive, -it was oppoſed 
by the plaintiff's counſel,and inſiſted that he might have the be- 
nefit of the verdict, which was granted, and accordingly the plain- 
tiff had judgment. 8 Mod, 296. Trin. 10 Geo, 1725. Herbert 
y. Morgan. | | 


(L) [Mitigated, or Increaſed] 
In Reſpect of the Plea; 
[And Circumflances.] 


fr. * treſpaſs for taking his goods, to the damage of 20l. if the * See (R) 
defendant pleads an arbitrament made in another country, Pl. 4. 
and this is tried againſt the defendant, and damages aſſeſſed for the 
zreſpaſs, yet inaſmuch as this foreign jury could not have full conu- 
ſance of the treſpaſs, and the defendant hath * not denied the da- 
mage to be according to the count, the Court, with the aſſent of the 
plaintiff, may encreaſe the damages, and to ſo much as the plaintiff 
hath counted. 13 H. 4. 7. b.] ö | 
[2. In an action for taking his goods, if the defendant avows,. 
upon which it is demurred and adjudged for the plaintiff, or upon Fol. 573. 
_—_— and damage found upon the writ of inquiry of damages, tune 
ourt may increaſe them; for the Court (this being upon de- — 
murrer) might have awarded damages without inquiry, therefore 6. cites 
the inqueſt is but for their information. 14 H. 4. 9. b. 3 H. 6. 8. C. 


b. 
* [2. So 
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C3. So in this cafe the Court may mitigate the damages for the 

fame reaſon. 3 H. 6. 29. b.] 
® Br. Da= 4. So in treſpajs, if judgment be given upon nil dicit, and a writ 
mages, pl. of inquiry of damages ferved, the Court may increafe or diminiſh 


of othce to 
inſtruct the 
Count. : 
Fitzh. Da- nowſneſs of the fat, being done in the High-itreet, in the day- 


— time, with a ſtilletto, with an intent to «ill him, and the ſurgeon, 
S. C. by agreement, being to have 1501, for the cure, the Aaintiff bein 


Ublood, as the 


+ Sty. 310. in great danger of death, and having loſt a pottle 
J. in toto, and 


Davis v. Ld 


admitted, but ſays nothing of the manner of the aſſault, battery and Jmding being laid in the 
declaration. S. C. cited Ld. Raym. Rep. 176. per Cur. 


5. In treſpaſs for breaking his cl:ſe by 
endo, it was moved by Coke, that the plai 
a regreſs to have damages for the contin-nce of the firſt entry, 
viz. for the mean profits. Gawdy J. oi out an entry, he ſha not 
have damages for the continuance, unleſs On the caſe where the term, 
or e/late, of the plaintiff in the land is determined; and to ſuch 
| opinion of Gawdy, the whole Court did incline, but they did not 
L 279 ] reſolve the point, becauſe a regreſs was proved. Le. 302. pl. 416. 
_ 31 Elz. B. R. Rawlins's caſe. Cites 20 H. 6. 15. 38 
6. 27. | 
2 Lev. 3309. 6. bn (ck a precipe where the demandant is to recover da- 
DP 2 ys mages, if the tenant pleads non-tenure, or diſclaims, there the de- 
caſe of Hun- nandant may aver him to be tenant of his land, as his writ ſup- 
Jock v. Pe- poſeth for the benefit of his damages, which otherwiſe he ſhou'd Liſe, 
* or pray judgment and enter. Co. Litt. 362. b. 
that Littleton and Coke are not to be underſtood of a ſimple plea of non-tenure, but of non- tenure 
with diſclaimer, as the plcadings uſually were in Littlcton's time. 55 


7. In treſpaſs of afſault and wounding, where the truth was, that 
the plaintiff's arm was broke, and he was in great danger ſtill of 
loſing the uſe of it, and the jury gave but 124. damages; the Court 
would not increaſe them, becauſe the manner of wounding was nat 
ſet forth in the declaration; and, per Roll. Ch. J. it might be, that 
his arm was broke ſince the action. Sty. 345. Mich, 1652, 
Jervis v. Lucas. | 


n „lins with a continu- 
nceded not to ſhew 
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By what Court it may be. 


mages, but only to inquire of that which is affirmed by ——— 


the inqueſt, 8 H. 4. 23, ] | S. Cr 
Fitzh, Da- 


mage, pl. 57. cites S. C. 


DI. K Juſtices of niſi prius have no power to enereaſe da- Br. Pa- 


2. In treſpaſs and battery in an inferior court, the judge there in- 
creaſed the damages upon view to more than was given by the jury. 
The Court faicY, that the proper way to reform this is by writ of 
error; for nor, Mut the courts at Weſtminſter can increaſe da- 
mages upon vie & Vent. 353. Hill. 32 & 33 Car. 2. B. R. 


Anon. hl 

3. But a writ of 
an inferior court had 
an inſpection of the 
beld, that the inferior c 
mayhem, and t9 incred 


2 Jo. 183. Mich. 33 C\) 


cor being brought, and error aſſigned, for that 
reaſed the damages given by the jury upon 
hem made by the ſaid battery, the Court 
t had power to judge upon their view of the 
he damages, and affirmed the judgment. 
2. B. R. Anon. 


\ 
* 


(M. 2) Damages tax'd by the firſt Inqueſt, [ 280 


where there are more Juries than one. 


1. IN treſþaſs again/? two, if the one comes and pleads, and is 
convicted to the damage, &c. and the other comes and pleads, 
and is convicted, the 2d jury ſhall not give damages; for the 2d 
who pleaded ſhall be charged by the -irſt verdict. Quod nota, 
Br. Damages, pl. 2 Cites 44 E. 3. 7. 
2. Forger of deeds, by which he was diſturbed of his poſſeſſion of 
uch tenements in D. in the county of K. and of ſuch lands in L. and 
alleged the forging at D. in the county of K. and brought the action 
in the county of K and [as] to the land in the county of K. the de- 
fendant pleaded a plea to the iflue, and to the land in L. other iſſue, 
and the jury of K. appeared and found for the plaintiff, and the jury 
of L. did not appear, therefore it was ordered, that the jury who 
appeared, ſhould tax damages for the whole, and therefore the in- 
queſt aſſeſſed damages for the land in K. to 10l. and for coſts, if he 
barred at L. to 100s. and for the forging, as to the tenement in 
London $1. and for coſts of his ſuit, if it be found for him, 408. 
over the 100s. and ſo damages and coſts ſevered. Br. Damages, 
pl. 74. cites 21 H. 6. 51. 
3. If two plead not guilty ſeverally in treſpaſs, and ſeveral venire S. P. Br. 
facias's are awarded, the inqueſt that firſt paſſed ſhall aſſeſs damages Damages. | 
againſt all, and the ſecond jury ſhall not aſſeſs the damages, and re 


there the other defendant ſhall be charged of the damages, by the where ſeve- 
f inqueſt ral plead te 


% 


— » 2 7 » 
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Mein inqueſt which paſſed upon the iſſue, to which he was not a party, 
-— 4 but he was party to the original, quod nota, and therefore may 
wakes de- have attaint alſo; per Moile, & non negatur, and in this caſe the 
ub. 21 fecond inqueſt ſhall not A damages, quod nota. Br. Brief de en- 


quire, pl. 8. cites 39 H. 6. 1. 


que it (hall 
Br. Atiamit, pl. 44. cites S. C. 


tax damages for ali. 


4. Aſter iſue in treſpaſs, the defendant confeſsed the aftion by 
which the ſame inqueit enquired of the damages and no other, 
Br. Enqueſt, pl. 67. cites 18 E. 4. 7: 

5 if an action of treſpaſs be brought again? two, and they plead 

ral pleas, and afterwards oxe of them is Hund guilty by a ſeveral 
jury, that jury hall aſseſs all the dumages; and if the other be after- 
wards found guilty, he ſhall be ſubjef to the ſaid daffiages, although 
he was not party to the ſaid jury; and by the ſag? reafon that he 
ſball be charged with the ſame damages, by , Iume reaſon he 
ſhall have advantage of the ſatisfaction of th 5 made by his com- 
panion, per Clench. 3 Le. 122. pl. 174. in. 27 Eliz. B. R. 
Anon. 
6. In a writ 0 e intruſit marita 
found for the af but na —_ we I Gefred bz the jury, and 
the value 4 marriage was found to be 5 And now the queſ- 
tion was, Whether the ſame might be Fpplied by a writ of en- 
uiry of damages? and the Court primFracie, ſeemed to doubt of 
* caſe; for where the party may hq; e an attaint, there no da- 
mages ſhall be aſſeſſed by the Court, if the ſame be not found by 
the jury; and cherefore the Court would be adviſed of it; but 
afterwards in the fame term it was adjudged, that no writ of en- 
guiry of damages ſbould iſiue; but a venire facias de nova was 
granted to try the iſiue again, Godb. 207. pl. 294. Mich. 1 Jac. 
in C. B. Cook's caſe, | 


non fatisfattn it was 


— 


[ 28: ] (N) Far what Cauſes they ſhall be recovered. 
Net for the Delay of the Court. 


See * [1. = a man appealed of robbery continues long in priſon, and af> 
pl. 15. — ter is acguitted, he ſhall not have damages for the long 


mages, pl. Continuance in priſon, becauſe it was a default of the juſtices that 


215. cities? they did not deliver him at the firſt general delivery. 42 Aſſ. 19. 


S. C.— Br. : 
tit. Abridg- Per Knivet. ] 


ment, pl. 30. cites &. C. 


Br.Audita 2. If the conuſee of a ſtatute merchant takes the body of the co- 


—— pl. nuſor in execution, without any extent of the land, after he bath re- 


but by leaſed the flatute, yet in an audita querela the conuſor ſhall re- 

Fiagh. to. cover * for the impriſonment of his body without cauſe. 
'n N 

Ball not re- Quære, 47 E. 3. 1. b. | 

cover damages in this action, but where he is ouſted of his land Br. Damages, pl. g4 cites 

5. C, Fiz. Audita Querela, pl. 2. cites 8. C. | | 3 
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(O) In what Actions Damages ſhall be ſaved by the 
Confeſſal. 


DI. 1 an admeaſurement of dnver, if the defendant comes the fis Br. Admen« 


day, and ſays, that he is ready to admcaſure, the plaintiff ment 
ſhall not recover his damages. 42 E. 3. 19. b.] 8 


Fitzh, Da- 
mages, pl, 71. cites S. C. —— 2 Inſt, 368, on the Stat. Weſtm, 2. 1g E. 1. cap. 7. Ld, Coke ſays, 


that in a writ of admcalurement of dower the demandant ſhall recover damages if the tenant ap- 


pears not the firſt da and yields to admeaſurement for the iſſucs in the mean ume, but in admea- 


ſurement of paſture no damages ſhall be recovered at all, and cites S. C. Fitzh, Damages, pl. 
2. S. P. cites 34 E. 3. Br, Damages, pl. 24. cites 8. C,——lbid. pl. 184. cites S. C. and 44 


E. 3. 10, 11. 


the garniſhment be prayed, and the garniſpee 
eny the conditions to be broke, the plaintiff 
ſhall not recover a: Mamages againſt him. 8 H. 6. 11.] 
3. So if he mate Mefault; for damages are given againſt the 
garniſhee to delay. M. 6. 11. 
[4+ If a man will ae the damages, becauſe he hath been at all 
times ready to rend«\Fhe thing in demand, he ought to come at Fol. 374. 
the firſt day 17 E. 3..] bes; — 
[5. In detinue for a ting againſt an executor, ſuppoſing it to Fitzh. De- 
come to his hands after the Neath of the teſtator, the defendant may — 
come at the grand diſtreſs, and ſay, that he hath at all times been My 


ready to deliver the writing after the time that it came to his hands, but if = 
cannot lay 


and thereby ſave damages againſt him. 22 Ed. 3. 9. b. adjudged. ] jv 
ſhall be recovered 2 


[2. In detint. a 
comes, and cannu* 


[6. In annuity, if the defendant be returned ſummoned, and does 282 ] 
not come, but afterwards comes by attachment, he ſhall not fave da- In anovity 
mages by ſaying, that he hath been at all times ready, for he ſhall tbe defend- 
not have ſuch plea, inaſmuch as he did not come upon the ſum- ad at the dif 


mons. 29 E. 3. 40. adjudged. ] | "_ 


bars been at all times ready, &c. and yet the plaintiff recovered the annuity and the damages ; quod 
nota, Br. Damages, pl. 186. cites 2 H. 4. 3. 


7. Ina writ of aiel, coinage, & . where the land and damages 
are to be recovered, the plea of tout temps priſt is not good, be- 
cauſe the tenant of the land there has no title, but holds the land 


by wrong. Co. Litt. 33. a. 


(O. 2) Saved. By Recouper. 


fi ſe, pl. is _ 


t. * leſer * diflrains his tenant for life, after that a term * Br. Af. 


of rent was #rear, and continued ſeiſed, and the leſſee ng. 
. the aſſiſe, and the rent which incurred during the ad the © 


ſeiſin, by eiſin Was Trecouped, and — A ent · day Was be — — 


1IS x a — —_ _— 
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ſeems mif- before the diſſeiſin, and another rent- day after the recovery by the 

— 1 aſſiſe upon this diſſeiſin, therefore in aſſiſe of rent, brought by the 

mould de leſſor againſt the leſſee after the recovery, is had by the leſſee in 

{diffeifes) the aſſiſe againſt the leſſor, therefore the jury were compelled to 

Aſkle, 1 ſever their damages, and ſo they did. Quod nota. Br. Damages, 
141. pl. 94. cites 8 Aſſ. 37. 

2. In aſſiſe of land, the defendant had rent charge, or common, 

out of the ſame land of which the aſſiſe is brought againſt him, and 

therefore the damages were recouped or abridged. Br. tit. Abridg- 


ment, pl. 26. cites 3 H. 6. fol. ult'. 


by 


(P) In what Actions Damages ſhall be recovered. 
[And Where.] Upon a Penal Fiatute. [Or 
otherwiſe. ] 


Tr 


ond 2 Ph. and Ma. 


g more than 4.4. for a 
any takes more than 
Horfeit 51. to the party 
= grieved, over and above the ſum that he k more than 4d. and it 
ate well is found againſt the defendant, the plftititf ſhall have damages, 
| my mane though it be upon a penal law, becauſg#this is debt of 5. certain 
art ll the given by the ſtatute, and not as damaſ*s, and the damages are to be 
ecedents given for the delay in not rendring the debt upon the return of the 
” eee ſummons, for this is not like to penal laws that give treble damages, 
— 4 for there it * that they intend it for damages, nor to the ſta- 
pl. 9. Muſ- tute of 2 E. 6. where debt is given for the treble value, for that 
8 c there the value is uncertain till the recovery; but here the Fl. is a 
and judg- Certain debt by the ſtatute, and it ſhould be a ſmall remedy for the 
ment in party grieved to bring an action for 51. without damages * or coſts. 
— B. ai- Mich. 15 Car. B. R. between North and Muſgrave, per Curiam, 
EP adjudged upon a writ of ſuch judgment in b h 
mv Cor, judged upon a writ of error upon ſuch judgment in banco, where 
and cites damages were given, by the direction of the Court, upon good 


= hid. advice. Intratur, Trin. 15 Car. Rot. 975.] 


that though there are precedents there that no damages were given, yet this does not prove that 
they were not due. Mar. 56. pl. 88. S. C. adjornatur. Ibid. 61. pl. 95. S. C. Brampſton 
and Jones conceived that the damages were well aſſeſſed upon the precedents cited, but Barkley 
doubted, and conceived upon Piltord's cafe, 10 Rep. that no coſts ſhould be given; and as to the 
precedents, he ſaid that they did not bind him, for perhaps they paſſed ſub ſilentio; et adjornatur. 


L 283 J* 


— "apa for 5l. by the party grieved, for tl 
$. "iy "yy difireſs, by which act it is enacted, Wh 
judged that 4d. for impounding a diſtreſs, he ſha 


coſts and 


Oro. O. 55g. [I. 1 an action of debt upon the flat. ov 
. 


[2. Damages ſhall be given to the party grieved, in an action 
_ the Aatute of the 13 El. cap. 5. of forgery of falſe deeds. 

ew Entries, 163. ] | | | 

[3- Damages ſhall be given to the party grieved, in an action 
—_— flatute of 21 H. 8. cap. 6. of mirtuaries. New Entries 
164. 
Mar. 38. pl. [A. If a common informer brings an information, or action of 
— 1 2 debt, tam quam, &c. upon a penal ſtatute, for a ſum certain given 
es 1. ned by the ſtatute, he Hall not recover his damages, M. 15 B. 
MHoddeſ- In 
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R. in the ſaid caſe of North and Muſgrave, per Curiam, and the don, if the 


clerks agreed it to be the common courſe and practice.] — 


cover damages, and that he and Kneeling, clerk of the crown, ſaid no; but ſaid, that damages 
ſhould be given againſt him. See Tit. Actions (A. 8) and ſee cots [A. 4] 


E. 3. 23. b.] | 22 pl. 


S. C. See the plea next following, aud the notes, and ſee pl. 13. in the notes. 


[ 5. In writs of execution, ro damages ihall be recovered. 50 Br. Da- 


#6. In a ſcire facias no damages ſhall be recovered. 2 H. 6, Br. Da- 


* mages, pl. 

15.1 3. Cites 9. E. 
S. P. unleſt in ſpecial caſe, and in ſeire facias in nature of quare Impedit between coparceners 
ahn eompyſition to pretent by turn, a man recovered the preſentment and damages as admitted 
there, Br, Sci\gÞectas, pl. 54. cites 30 E. 3. 2g.——So upon the appearance of the party in ſcire 
Facias, upon a fin Nevied of an acquiltal in writ of meſne upon appearance of the defendant ; contrary 
upon his default; N Belknappe. Br. Scire Facias, pl. 54. cites 50 E. g. 23. Br. Damages, 
p. 36. cites S. C. Lat. 101 in a nota, S. P. that no colts ſhall be, or ought to be in a ſcire 
facias; fic dictum ti. oper omnes 

In (cire facias agai7 N beir of acquittal acknowledged by his father he was returned warned, 
and did not come, by h diſtringas iſſued and no judgment to recover the acquittal, and da- 
mages as it ſhould have W againſt bis father, if he had appeared and pleaded and it had been 
found again him. Br. Ven ges. pl. 175. cites 46 E. g. 31. 

Ia ſcire ſacias upon re M of an annuity the plaintiff ſhall not recover damages nor arrears 
pending the ſcire facias, by* Y thall recover the arrears pending the writ of annuity, per judicium 
Cur:#. Br, Damages, pl. f cites 9 H. 5. 12. & 7 H. 4. 13. Fer R; kxhili J. 


[7. In a formedon no flamages ſhall be recovered. 3 H. 4. 1 5.J Br. Da- 


mages, pl. 
187. cites S. C. that a man ſhalixecover damages in attaint founded npon a formedon, and yet he 
eannot recover damages in the formedon upon which it is founded; but it is founded upon the 
falſe oath ; per Hill. | 


[8. In detinue damages ſhall be recovered. 2 H. 6. 15.] 


[9. In an attazrt of a freehold, damages ſhall be recovered at Fitzh. Da- 
the common law. 3 H. 4. 15.] mages, pl. 
35. cites 


S. C. that at common law a man might have attaint of frank- tenement and damages in the ſame writ, 
per Hill.—--In 2rraint if the plaintiff recovers reſtitution of the thing loſt, yet he ſhall recover 
damages beſides. Br. Damages, pl. 174. cites 40 E. 2. 23. 


[10. In a warrantia charte, if the plaintiff recovers pro loco & | 284, }] 
tempore, he ſhall not recover damages, and yet he counts of da- Sce18E. g. 


mages. 21 E. 3. 57. b. Quzre 18 E. 3. 43. b.) 42. b. pl. 


47. where 
S. P. is made a quære, but the reporter ſays, vide ſupra, where damages are recovered in ſimili 
ca ſu. | ; 


[II. In a writ of warrantia charte, although the defendant de- Br. Da. 
lays him by iſſue, yet no damages ſhall be recovered where no land Dr 


rs loſt, 42 E. 3. 7. 6. (It ſeems this is to recover pro loco & S. S. but is, 


te e. | ; that a man 
mpore. ſnall reco- 


ver damages in warrantia chartz, where he did not loſe the land. Pitzb. Damages, pl. 69. cites 
S. C.——S. C. cited Hob. 23, 


[12, But otherwiſe where the land 1s bot. 4.2 E. 3. 7. b.] Fol. 575. 
| — 
Fitzh, Damages, pl. 6g. cites 8. . 

13. A 


- —_—__ LS — -. 


— 4 


— 
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—— 13. A man ſhall not recover damages in a writ of meſt, if it 
3 _ be brought for the acquittal before dijir eſs in bis defauit.] 

and tenants, the defendant acknowledged acquittal by fine, whereupon the plaintiff afterwards 
| ſued ſci. fa. to ſay why he did not acquit him, and defendant made default, whereupon a diſtrin- 
gs ad acquietendum iſſued, but not returned, then an alias iſſued and the ſheriff returned iſſues, 
whereupon the plaintiff prayed a writ to inquire of damages, but could not have it; becauſe in 
ſci. fac. and writ judicial, a man ſhall not recover damages, but in an original vit: but at laſt 
they awarded another writ of diftringas ad acquictandum, upon which if he comes and cannot 
excuſe himſelf, he ſhall recover damages; per Belk. but not u his default. Br. _—_— pl. 
36. cites 30 E. 3. 23.— Br. Scire Facias, pl. 54. cites S. C,— In writ of meſne if he de- 
mes the deed of acquittal, and it is found againſt him, he ſhall recover his damages without in- 
ring whether he was diſtrained in his default; per Belknap. Fuzh. Damages, pl. 6g. cites 42 
„ 7. | 

In writ of meſne if the defendant pleads, that not diſtrained in his default, there the plaintiff ſhall 
recover by his — immediately, and damages when the iſſue is tried. Br. Damages, pl. 196. 
cues 13 E. 4. c 


[14. The law is the ſame, though the def 
denying his deed. Contra, 42 E. 3. 7. b.] 7 
* (15. * In a nuper obiit he ſhall not recover - ages. 7 H. 6. 
29. cen 35. b. 21 E. 3. 57. b.] þ 
Paſch. 7 H. 6. 6. 34. S. P. & S. C.— Br. Damages, pl. 66. cites $4 .—— Ibid. between the 
. F amages. 38 E. 3. 8. in 8 


; | : : 1 
— [16. Nor in a perambulatione facienda. 1 6. 35. b. 
66. cues S. C. 


Tuch. Pa- 17. Nor in a writ of account, for auditors give a conſide- 
mages, Pl ration for it, yet he counts of damages. + 7 H. 6. 35. b. 21 E. 3. 


. cites 
$ C45. p. 57. b. t10H. 6. 18. b. 
by Martin, ' 
and ſays that the reaſon is becauſe he is after adjudged to account, it may be that he ſhall not be 
found in arrear, and ſo the Court is not aſcertained, whether he be damaged or not, beſides it lies 
ell in arrears and fo in effect he ſhall recover damages there. Br. Damages, pl. 66. cites S. C. 
1 Br. Damages, pl. 136. cites S. C.—Fuzb. Damages, pl. 30. cites S. C. adjudged per tot. 


8. C. cited F718, Se no damages ſhall be recovered in an account as a re- 


pl 169. ceiver, &c. where the auditors give not any conſideration for the 


m. 30 profit thereof. 14 E. 3. Account 109. adjudged. 2 R. 2. Ac- 


Eliz. B. R. 

in caſc of compt 45. | 

Collet v. Robſton, where in account againſt a receiver of monies to render account quando ad hoc 

requiſitus fucrit, damages were given in C. B. and this was aſſigned for error in B. R. and not- 

1 all objections to the contrary the judgment given before was affirmed. Sce pl. 28. 
notes. . 5 


RS I Lee Bofprnetge os 
g ne at all times ready to make partition. 21 E. 3. 57. b. adjudged, 
3. c. KS. p. contra * 7 H. 6. 35. b.] 

— recover damages, but Strange and Martin argued that it was unreaſonable that he 
—.. oe —˙ m... ]. 


mature, and ſhe has 2 right per my & per tout to take the profits. 2 Inſt, 89 —ln ſuch writ 
no damages ſhall be recovered nor an inquiry for them, and yet the writ and count is ad damnum, 


Kc. Ney 68. per Cur, Warwick (Counteſs) v, Ld, Berkley, and cites g E. 3. g- 47+ Partition, 116 
ZN [20, In 
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20. In an appeal of maihem he cannot count of damages, and Br. De- 
yet he ſhall recover damages. 10 H. 6. 18. b. nu 


3. C.-—Fitzh Damages, pl. 30. cites S. C. & S. P. by Babington. Damages ſhall not be 
given for the defendant in appeal if he was indifted before, lo that the appcel and the indictment 
agree in naming him principal or acc:fſary, Br. Damages, pl. 18, cites 40 E. g. 42. 


ſ2r. In an audita guerela damages ſhall be recovered. 26 E. or Au- 


cites S. C. 


122. In an audita querela for ſuing execution upon a ſtatute In Audita 
againſt his own releaſe, Damages ſhall be recovered. 17 E. 3. — 
39; b.] 


ſha.l reco- 
ver damages 
for execution ſuts 
2 H. 4 17. 


ainft bim worong fully, if it be found, quod nota, Br. Damages, pl. 28. cucs 
al, 


deceit, upon a recovery by default, by which 
e reverſed, and the plaintiff reſtored to the 
es ſhall be recovered. 18 E. 3. 28. ] 
to the Eccleſiaſtical Court, for a matter Jo. 447. pl. 
„if the plaintiff declares upon a prohibi- 8 _ 
e defendant hath proſecuted the ſuit in the Cre C. 359, 
Spiritual Court after S prohibition granted, and the defendant pl. 1. S. C. 
pleads thereto, and ſevei I iſſues are joined upon ſeveral cuſtoms, — 
and one iſſue alſo joincq́ whether he proſecuted in the Court Coſts “B pl. 
Chriſtian after the prohibition granted, and at the niſi prius this 1. S. C. and 
iſſue is found for the plaintiff, viz. that the defendant had proſe- *** noted. 
cuted there after the prohibition granted, the plaintiff ſhall have 
damages to be taxed by the jury, as well upon this declaration, as 
upon an attachment upon a prohibition. Mich. 15 Car. B. R. 
between Facy and Lang, adjudged per Curiam, and then was 
vouched a precedent in Banco, between Ball and Berry, Tr. 7 
Car. where it was ſo reſolved per Curiam, upon the view of many 
ancient precedents, ] 

(25. [So] In a prohibition, Quare ſecutus eff in Curia Chriſ- 
tianitatis de laico feds, as for tythe-hay of Black-Acre, where 
he had White- Acre in ſatisfaction of tythes time out of mind, &c, 
if this be found againſt the defendant, the plaintiff ſhall have da- 
mages. Co, Magna Charta. 490. ] 

(26. In a writ of ward of the body and land, damages ſhall be Fitzh.Gard, 
recovered. 27 E. 3. 79. b.] pl. 22, cites 

27. In a writ of account, as receiver to merchandize, he {hall b ap = 
render damages for the profit that he had, or might have made of — — 
the money.] ö | "— 

| 28 dow 

mages are not recoverable, for it is founded upon a faith and truſt, and is at Srought for =— 
Jenk, 288. pl. 22. 


(23. In a wr. 
the god ment ſh $ 
meaſn iſſues, no da? 

24. In a prohib 
triable at the common, 
tion, and alleges, thai 


[28. [But] In writ of account, as receiver to deliver ever to 286 
another, or to re- deliver, and not to merchandize, there no profit 3 Le. 230. 
| ſhall be given in nature of damages. 2 R. 2. Accompt 45. pl. 312. 


Trin. 31. 
Fliz. B. R. Collet v. Robſton, cites S. C. and 2 H. 7. 13, and it was aſhigncd for error, thay the 
Vor, VII, Y yry 
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jury had a7: Ted damages, which ought not to be done in action of account ; but the book of entries 

22. wes Cried, wheic in a writ of account again one as receiver for to render account, damages 
were given by ine jury for the plaintiff; and in the cafe of an account againſt one as bainff, da- 
mages ſhall be given; for it my baililt, by the employment of my monies, whereof he was e- 
ceivct, Migit have procured profitand gain unto me, but he ueglects the ſeme, le ſhall be ctarges 
adic to me to ier the tame; and here in our cale, damages hall be given retione implications; 
aud ailtc: warts, notwiiultanding the exccptious, the judgment was athtmed. 


+ Fizh. Ace- 29. [So] In a writ of account, as receiver of 200. if the defend- 

8 ant comes the fi-ft day, and is ready to account, and accounts, and 

KS is found in arrearages, yet he ſhall not pay any damages nor colts. 
Tr. 4 ja. B. R. in a nota per Curiam. + 14 E. 3.] 

— 130. But if he pleads never his receiver, and after accounts, and 

® Fol. 576. is found in arrearages*, he ſhall render damages. Tr. 4 Ja. B. R. 

= ina nota adjudged. 5 E. 3. 160. b.] i 

[zi [Bat] In an account as receiver (as it ſeg//1s) if the de- 
fendant be adjudged to account, and he will not aut, but lies in 
the Fleet for two or three years, and then the F_untift prays his 
judgment according to what he has counted id has it, yet he 
ſhall recover nothing of the profits, for the an time he was in 
priſon, and this proves, he ſhall not recoyM#Xamages in an ac- 
count. 14 E. 3. Accompts 109. ] 4 

32. e. 2. cap. 35. 13 E. 1. None 41 procure any to diſ- 
train anther to make him appear at the Min court, or any other 
inferior court, on purp:ſe to vex him anf put him to charge and 
trouble, in fain to make fine to the Kingf, and to pay to the party 
gricved, trebie damages. 

33. A man % bis land in court baron, and brought writ of 
falſe judgment and recovered, and his damages. Br. Damages, pl. 
134. Cites 20 E. 3. & Fitzh. Scire Facias 123. 

34. In c-/avit, the demandant ſhall recover damages upon the 
arrears and ſurety tendered after verdict, and before judgment. Br. 
Damages, pl. 147. cites 21 E. 3. 23. 

* This was 35. Treſpaſs is brought by A. againſt B. vi & armis & contra 
— Ley 8 pacem, for the taking and detaining of charters; and he doth not 
26... —fſhe w in the count, what lands the charters concern; the defendant 
Tech. Tech pleads not guilty; a verdict is found for the plaintiff, He has 
„ ee, judgment for 100l. damages; it is affirmed in error, becauſe that 
171. 21 E. this ation is treſpaſs, in which damages only are recoverable, and 
3. 28. but not the charters; and allo becauſe no exception was taken to the 


Pot 10 al. declaration before verdict, Jenk. 20. pl. 39. cites in Marg. * 21 


- Which is : f 
not the S. P. E. 3. 28. and Fitzh. Treſpaſs, 213. 10 Afl. 3. 
and fo jenk. 
ems milfpslnted. 


36. In ejedtment of ward the proclamation was returned, and 
the plaintiff recovered the ward, and had writ to inquire of the 
damages, ubi per ſtatutum non dantur in hujuſmodi caſu. Br. 
Ejectione, &c. pl. 6. cites 24 E. 3. 33. | 

37. In replevin the defendant avowed upon 2 N. who came 
gratis, and joined to the plaintiff, for that he had leaſed to the plain- 
tiff for years, which yet continues, and they diſclaimed, and well, 


and the termor, Who was plaintiff, recovered the damages only ; = 
0 5 
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he was diſtrained, and was ſole plaintiff, and haa all the loſs by the 
taking of his beaſts. Br. Damages, pl. 172. cites 45 E. 3. 7. 
* 38, Though a wan declares of damages in account, yet ne Hall 
not recover damages in action of account, but in appeal of mayhem a 
man hall net count of damages, and yet he ſhall recover damages. 
Br. Challenge, pl. 192. cites 10 H. 6. 18. 
39. In formedon of rent, the demandant ſhall not recover ar- 
rears; for damages are not given in this action. Br. Damages, 
2. 14. cites 33 H. 6. 47. | 
40. Falſe impriſonnent for impriſoning the defendant till he Br. Dams. 
made an obligation of 40l. by dureſs to the defendant and others gg. 
ignotis, and held good; if he does not know their names, he can- * 
not ſhew theA names; for the obligation is not the effect, but the 
impriſonment, nd of this he ſhall recover damages, and not for 
the obligation aly he is not thereof yet damnified, and may plead 
dureſs when it ed, but of impriſonment, till he makes fine, he 
ſhall recover damaZ% for both then; for he is grieved by the fine 
preſently ; contra bꝰ Mligation. Br. Faux Impriſonment, pl. 20, 
Cites 2 E. 4. 19. 


40. A man ſhall ne&&Fecover damages for the iſſues and profits, D;/7:;/e 
Fs K. 2. but only for the entry; for m have 


in an action on the tal, pe 
| A: . . " i @ 2 an 0 ion 
the action is, quod ing Mus eſt, ubi ingreſſus non datur per legem, * Py 


Br. Damages, pl. 1:0. Ces 2 E. 4. 24. K. 2 cap. 7. 

> and he foull 
recover damages for the firſt rortion? entry. but nat for the mean profits in this action, though he made 
a regreſt; and here note, that alſo he ſhall recover his colts of fun, expenſe litis, which Litt, doth 
include within theſe words, (damages, &.) Co. Litt. 257. a. | 


41. In account, the plaintiff ſhall count of damages, and yet 1 5 
ſhall not recover damages. Br. Damages, pl. 166. cites 2 H. 7. weit gt 


13. recover da- 

: mages, vet 
he all recover a ſum in groſs for the increaſe. Br, Damages, pl. 178. cites 21 H. 6. 26, —Jenk, 
288. pl. 22. S. P. ad finem. | 


42. In warrantia chartæ, & curia claudenda, the plaintiff ſhall 
recover the warranty, and the incloſure and damages. Br. Da- 
mages, pl. 118. cites 16 H. 7. 9, 10. | N 

43. Note, that where action penal is given by flatute to recover Br, cos, 
a great ſum by action of debt for ingroſſing, &c. there the plaintif pl. 32. cities 


hall not recover cofts nor damages in this action of debt. Br. Da- $5 e. 


— 


mages, pl. 200. cites 35 H. 8. and Trin. 4 M. 1. Br. N. C. 
pl. 258, 


Cites 35 H. 8. and Trin. 4 M. 1.S. P,——10 Rep. 116. b. cites Br. Damages, pl. 200. 


44. By the common law a man could net recover damages in 4 5 P. per 
Ur. 28 18 


real action. Br. Damages, pl. 143. LES 
could not before the ſtatute of Merton, nor in aiel, mortdanceſtor, &c. before the ſtatute of Glou- 
celter, 6 E. 1. cap. 1. 10 Rep. 116. a. in Piltold's caſe. 


45. But in mixt and perſmal actions he might, Br. Damages, 8 


pl. 143. | actions 
mixt, as in aſſiſe, entry in nature of aſſiſe, &c, Or in perſonal actions, as treſpaſs quare clauſum 
fregit, of goods carried away, &c, 10 Rep. 116. 3. in Pilfold's caſe. 
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Regularly in perfora? and Axt aden damages were to be recovered at the common law, but 
in rea! aRions no damages were to be recovered at the common law, becauſe the Court could not 
give the demandant that which he demanded not, and the demandant in real actions demanded 
no damages, neither by writ nor count; judex non reddit plus quam quod petens ipſe requirit, 
and inis a maxim in law, Que droit ne done pius que ſoit demaunde; and theretore in real actions, 
where damages are given y this act, viz. ſtatute of Glouccſter, the demandant ſhall recover 
damazes pendente brevi, becauſe the old form of the count remains, The words of the act are, 
on . * „uo is found tenant,” He may be tenant by title, by wiong, or by act in law. 
2 lu. 236. x | | 


[ 288 ) 46. Ina writ of recaption, damages ſhall be recovered for the 
ſecond diſtreſs taken. F. N. B. 71. (E) 
47. Upon a writ de ſecuritate pacts, and the plaintiff ſhall re- 
cover damages. F. N. B. 80. (A) ; 
But he (hall 48. lf a man recovers in a præcipe in capite by 
not recover the lands are not bolden of the King, nor he b., 


dams A 5 N 
. licence to ſue in C. B. the lord ſhall have a wr: 


ſeignory or cover damages. F. N. B. 98. (M o 
court; for 9 ( ) 44 
the ſeigniory remains, and the lofs of the court is only pro bac vie E. N. B. 98. (Mi) in the 


new notes there {f) cites 2 E. 3. 31. 32. 


49. In forcible entry upon the ffatute of. H 6. where one en- 
tereth with force, or where he entereth N ceabhj and detaineth it 
with force, or where he entereth by fe, and detaineth it by 
force; without any regreſs the plaintiſc ſhall recover treble da- 
mages, as well for the mean occupation, as for the firſt, by force 
of the ſtatute. Co. Litt. 257. b. 

50. The plaintiff in account ſhall not recover damages, for the 
uncertainty of his demand; but Hales ſaid, that the books are 
agreed, that if the defendant pleads in 3 of the account before 
the auditors, upon which they are at iſſue, and found for the plain- 
tiff, in this caſe he ſhall recover damages; for they are at iſſue 
upon a collateral matter. Dal. 18. pl. 12. Anno 3 & 4 P. M. 
cites Trin. 14 E. 3. Fitzh. Account. 109. and Trin. 2 H. 7. 13. 

Ow.13,14- 51. Error of a judgment in replevin, where the defendant 

_ avotwed for an eftray, for that the defendant had return awarded, 

eaſe, S. C. TwiIth off and damages, whereas no colts are given by the ſtatutes 

adjudged, of 7 H. 8. or 21 H. 8. The Court doubted of it, but conceived it 

mat non ꝛcas error. Cro. E. 257. pl. 36. Mich. 33 & 34 Eliz. and 329. 


mazes ſhall 


be had in Irin. 36 Eliz, B. R. Haſlip v. Chaplen. 
ſuch caſe; | 
dut for another error aſſigned the judgment was reverſed. 


52. In an action againft a reſcuer, upon an alias captas in B. R. 
the plaintiff declared of a debt due to him, &c. and had damages given 
him for his debt, becauſe by this reſcue- he Joſt it, though the writ 
is _ in nature of a plea of treſpaſs, and though it was not ſhewn, 
that the refuſer knew that the plaintiff would declare for this debt. 
But if in this caſe the ſheriff, &c. had ſuffered a negligent eſcape, 
he ſhould only be charged with the damages in the ſame plea, as 
the writ ſuppoſeth, and not for the debt. Lane 70, 71. Trin. 7 
Jac. in Scacc. Kent v. — 1 


53. In an ac5ount a man ſhall recover damages upon the ſecond 
judgment. 


A 
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judgment. Arg. ſaid to be clear. Mar. 99. in pl. 171. Trin. 17 
Car. C. B. | | 

54. In an action of debt for 200). upen the flatute 2 E. 6. for 
tithes of land in the pariſh of Ringſton, alias, Royiton, the de- 
fendant pleaded the fkatute 31 H. 8. and that the lands were diſ- 
charged in the hands of the prior of Mount Bretton, at the time of 
the diſſolution, and iſſue joined upon the diſcharge ; and upan a 
trial at bar, the defendant not making goed his plea, the Court ruled 
the value to be taken as confeſſed, becauſe the iſſue is joined upon a 
collateral point, And the defendant took nat the value by pro- 
teſtation, and ſo the verdict was given for 2001. but neither damages 
nor coſts, All. 88. Mich. 24 Car. B. R. Bowles v. Broadhead. 

55. Attaabment upon a prohibition, and the plaintiff declared, that 
ſaſtical Court after a prohibition 
ce 


ued in the Eccle 
profits of the Oyfice of Regiſter, to the Archdeacon 


of Huntingtoil, 
damages and c taxed; it was objected, that damages, &c. 
could not be givꝰ n a prohibition ; but judgment was given far 
the plaintiff, for N damages and coſts. 3 Lev. 360. Paſch, 
5 W. & M. in C. RMIHeywood v. Fofter. | 

56. In caſe for uing a diftreſs. for rent, and not guilty 
pleaded, a verdict wa; Sor the plaintiff, whereupon he prayed his 
treble damages, on thAſtatute 2 V. & MH. eff. 1. cap. 5. But 
becauſe he did nat ſbeto Mat the diftreſs was appraijed, nor concluds 
contra formam ſtatuti, he could not recover them, and judgment 
. accordingly, Ld. Raym. Rep. 342. Paſch. 10 W. 3. C. B. 
Anon. 

57. Action brought in the court of C. B. upon feveral promiſes ; 
judgment by default; writ of inquiry executed, and 424l. damages 


udgment by default, and a writ of inquiry, and [ 289 } 


given, Error brought in the court of B. R. plarntiff in error did Morriſon, 


nat proceed, The Court was moved upon 3 H. 7. cap. 10. that 
the defendant in error, ſhould, beſides the coſts, have intereſt 
allowed him, for the ſum adjudged due to him, pending the time 
of the writ of error, from the judgment. It was relolved by the 
whole Court, that the defendant upon a writ of errar brought into 
B. R. ſhould not have * intereſt allowed him by way of damages, 
for the ſum adjudged due to him, frem the time of the firſt judgment, 
pending the writ of error. For at the time of making tne ſtatute 
3 H. 7. cap. 10. which gives the damages upon the writ of error, 
all intereſt was reputed unlawful ; and therefore that itatute could 
not give it, In fact, when intereſt run higheſt, as at 10 per 
cent, intereſt has not been allowed. In writs of error brought 
into the Exchequer Chamber, intereſt is never allowed; and a 
uniformity in practice to be withed and endeavoured, 10 Mod. 
274. 278. Hill. 1 Geo. 1. B. R. Holroi v. Ebizon. 

58. By the common law in every action of debt, damages are 
given occafione detentianis debiti, either by writ of inquiry, or by 
ge Court, Per Parker Ch. J. 10 Mad. 277. Hill. 1 Geo. 
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(P. 2) In what Actions nothing ſhall be recovered 
beſides Damages. Or what more ſhail be re- 
covered. 


I. J N recaption a man ſhall recover damages only. Br. Recap- 
tion, pl. 3. cites 47 E. 3. 7 

2. In refcous nothing ſhall be recovered but damages. Br. 
Reſcous, pl. 28. per Brooke. 

3. An aſſumpſit gives only damages and cofts, and varies from 
a judgment for debt, which gives the debt, damage and coſts, 
where a debt is due. Jenk. 331. pl. 65. cites Fro. J. 544. 
17 Jac. Heath v. Dauntley. | 


[ 290 } (Q) For what Things the Dam: 


+ ſhall be /a:d 
to be given. Bog 
$:4.38.p1.8. [I. JI. an action upon the caſe be brough er ſpeating of rvords 
3 ee all at one time, and upon not gu pleaded, a verdict rs 
given for the plaintiſf; though ſome of thł words will not maintain 
an action, if any of the words will maintain the action, the da- 
mages may be given intirely, for it ſhall be intended that the da- 
mages were given for the words which will maintain the action, and 
only increaſed for the other words, and that they are mentioned 
only for aggravation. ] 
[2. But if the action be brought for ſeveral words ſpoke at ſeveral 
times, and the action ꝛbill not lie for the words ſpoke at one time, 
but will lie for the words ſpoke at another time, and upon not 
guilty pleaded, a verdict is found for all the words, and intire 
damages given, this is not good. ] | 
Z. In an action upon the cafe for words ſpoke at one time, if the 
defendant pleads nat guilty as te part of the words, which words 
will not maintain an action, and he juſtifies the other words, and 
the plaintiff replies de fon tort demeſne, without ſuch cauſe, and a ver- 
dict is found fer the plaintiff, in this caſe intire damages may be 
given, becauſe now in part, by the confeſſion of the party, and in 
part by the jury, it is found that he ſpoke the words as they are 
alleged in the declaration, ſcilicet, at one time, and then it ſhall 
be intended the damages were given for the words, which will 
maintain the action, and that the other words were but for aggra- 
vation. Tr. 17 Car. B. R. between Lambell and Hancock, per 
Curiam adjudzed, this being moved in arreſt of judgment after 
a verdict, and intire damages given for the plaintiff. | 
All. 23, 24. [4. In an action upon the ſtatute of monopolies, if the plaintiff 
S. C. lays it declares, that the defendant, colore cujuſdam proclamationis, &c. 
orig Jan. 20 Car. procured the plaintiff ta be taken and impriſoned, 


ſolved, that 7 R ; : 
it ſhall not and to be detained in priſon for twenty weeks next enſuing, and 


be intended certain 
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certain wines of the plaintiff, % he made a fine for the deliverance, in this caſe, 
and by colour aforeſuid, after, ſcilicet, 14 Jul. 20 Car. ſupradict' e 
tales & tantas minas de unpriſiuaments corporis querentis, ad tunc & 4 
ilidem ei intulerunt, quod gute rens per longum tempus, ſcilicet, a with elpelt 
pred' 14 Julii, anno 20 ſupradicto, uſque diem impetrationis hujus 3 wg 
bill, ſcilicet, 14 Junii, anno 21 Carol: Regis, circa negotia ſua 5 — la 
nece//aria palum intendere nm audebat, and upon not guilty pleaded, cilicer, 

a verdict is given for the plaintiff and intire damages, In this caſe ee 
the declaration is repignant as to the menace of inpriſonment, if it — 

be interpreted according to the words, inaſmuch as it is alleged which over= 
before that he procured him to be impriſoned 7 Jan, 20 Car. and „ ne 
then it is ſaid, that afterwards, ſ{c:licet, 14 Jul. 20 Car. he menaced, the thin 
&c. which s before jan, 20 Car. and after ſays, that he durſt not „te made, 
go about his huſineſs, a pred” 14 Jul. 20 Car. till the hill exhibited, . 
ſo in words Fpugnant, yet inaſmuch as in law, when he alleges by we fi i 
the day, and i Mr ſays, that afterwards, ſcilicet, 14 Jul. 20 Car. 

this which can Naſter the ſcilicet, * being contrary to that before * Fol. 555. 
alleged, ſhall be Ute and a void allegation, and then the reference 3 
thereof, as to nobe ring to go about his buſineſs, having re- n 
+ ference to the ſuii Md allegation of the 14 July till the bill exhi- to be void) 
bited, is alſo void, as then by law it ſhall be taken as if no more Pt, de 
had been alleged, but. t he after menaced him, by which he durſt n 
not go about his buf. s for a long time, which would be ſuffi- bo places 
cient of itſelf without wre, and then in this caſe it ſhall be taken 1 2 
and intended by the law, that the jury gave damages for that as it ot 3 
was alleged in law materially, and not as it is alleged under the ſci- to be void, 
licet, and ſo that they gave damages for menacing him, by whic _ * nk 
he durſt not go about his bulineſs, and fo the damages well ra 
aſſeſſed. Mich. 23 Car. B. R. between Sims and Gregory, ad- all be 
judged for the plaintiff, after ſeveral motions in arreſt of judgment. 2 


Intratur, Paſch. 23 Car. Rot. 274. 6 contderas 


tion of the 
jury intaxing the damages; aud judgment was given for the alainiif, 
| ＋ 291 ] 
5. In an action upon the caſe upon a promiſe, if the plaintiff de- All. 65. 
cares, that whereas the defendant was poſſeſſed of a ſhip in B. and A * 
of ſeveral goods and chattels in the faid ihop, in which ſhop the „ 
defendant adtunc exercuit the art or myſtery of a grocer, the de- ment 1 


fendant, in conſideration the plaintiff would marry C. the daughter on 2 
ect 111 05,0 K. 


7 the defendant, aſſumed and promiſed t pay j5 much monty for Sry. 111, 
er portion, and fo much for apparel, and that ſhe tu transfer, H gelle. 
Anglice, would turn over to the plaintiff negotiationem ſua? An- bt 2 
glice, her trade in B. præd', and the ſuid ſhop of the defendant den 
there, and ſo much of the goods and chattels of the defendant, in rm, 
the ſaid ſhop, which ſhould be worth 10l. azd that ſhe won!d net, _ —_ 
at any time after, exerciſe her ſaid trade in B. aforeſaid, and that * — 
ſhe would lend to the plaintiff 10l. till a certain time, and aſſigns a vine are 
breach in all; and among other things, that ſhe non tranſtulit, ee 
Anglice, did not turn over to the plaintiff negotiationem ſuam _ —_— 


præd' in B. aforeſaid, nor the ſhop præd'; and all found for the be cf 


3s. met: . i te ge . ſome are 
plaintiff, and intire damages given; and though it is impoſlible impoſſible, 
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ha!! be in- to aſſign ſuam negotiationem, ſcilicet, her trade, yet it ſhall be in- 
eee tended, if it be void and impoſſible, and ſignifies nothing, and it is 
thote that of no ſenſe or meaning, that the jury did not give any damages for 
2 it. Trin. 24 Car. B. R. between Goſie and Pragnell, adjudged 
anc v0 in a writ of error upon a judgment in Banco, and the judgment 
affirmed. Intratur, P. 24 Car. Rot. 217. ] 
Sv. 27, (6. In an action upon the ce, if the plaintiff declaret, that 
ane 5 whereas the difendant had bargained and ſold 40 ton of currants, at 
8. C. ad the rate of 4bs. 84. for every 100 weight, to be delivered to the 
Jornatur.— plainti F within three months then next enſuing, diſcomputando ex 
8 — eodem pretis pro quatuor menſibus, the defendant, in confideration the 
wars 2" plaintiff had then pail to him in hand 400l. in part of paym nt, and 
Ibid. 63. . t2 pay the reſidue to be due, d:ſcomputands ut prfertur, for 
S. O. ordered phe currants upon the delivery of the currants to the aintif; the 
to de argued 4 , . . . a 3 
aan on Aefendant, in conſideratione inde, aſſumed to deliver the plaintiff 
both pars, the currants within three months then next enſugt', and aſſigns a 
breach for the non-delivery of the currants at the . of three months, 
according to the promiſe, and upon not guilf;picaded, a verdict 
is found for the plaintiff, and damages aſſ d generally. And 
though it was objected, that it is not kno hat is intended by 
the words in the bargain, 79 pay 46s. 84. { every 1001b. diſcom- 
putando ex pretis pro quatuor menſibus, yet Plough the Court does 
not know what is intended thereby, yet Mis well known to the 
[ 292 J merchants, and all is to be given in dar#ages, and Fit be not of 
any ſenſe, nor is #n5wn what is intended thereby, then it ſhall be 
intended by the Court, that the jury did not give any damages for it. 
Mich. 23 Car. B. R. between Brewer and Southwood, adjudged 
per Curiam. Intratur, Hill. 22 Car. Rot. 1372. ] 
8 P. per 7. If an action be brought for words ſpoken at one time, and for 
Cur. Cro. other words ſpeten at another time, and for the words ſpoken at one 
= . > time an aft; lies, but not for the words ſpoken at the other time, 
Car B. R. and damages are intirely aſſeſſed, no judgment ſhall be given, 
- . - for the action is brought for all the words, and damages for all; 


Gd. per Popham. Cro. E. 329. pl. 2. in caſe of Brook v. Clark, cites 


S. P. Arg. it ſo held 18 Eliz. in the Ld. Admiral's caſe, 

Cr> C.237. 

in pl. 14. where the cafe was, that the defendant ſaid of the plaintiff, being a merchant, viz. Thou 
art a rogue. and a beggarly rogue, and I ſhall prove thee a bankrupt before the next term; and at 
another day be ſaid ot the plaintiff to J. S. Truft him net, for he will be thy undoing, Found for 
the plant ft, and damager intire, It was ſaid the fecond words were not attionable, and then 
the damages intue not well given. Retolved, that rhe wordt ſpoken at the ſecond time, as at the 
Ft. were atiznable, and tend to the fame fenſe, aud aggravatc the firſt words; adjudged for the 
plaintiff. Co. C. 237. pl. 19. Mich. 7 Car. B. R. Jaxon v. Tanner, | 


5. F hel - 3 A 2 
— odor 8. A Juſtice of the peace brought an action upon the caſe, 


by — againſt the Biſhop of Coventry and Lichfield, becauſe he wrote a 
fron J. letter to the Earl of Leiceſter one of the privy council, wherein 


Mar. 48. in twere certain ſcandalous thinrs of the plaintiff; upon not guilty, it 
= ok was found for the plaintiff, + Ac) 1 — that 
caſe of although only = of the words will bear action, yet the damages 
Thur on v. are well aſſeſſed, becauſe they are put in only to increaſe the da- 

au. mages in circumſtance ; and judgment for the plaintiff. Mo. 141. 


pl. 283. Paſch. 25 Eliz, Broughton's caſe, 8 
9. 
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9. If the plaintiff declare, that he bought of the deſendant diverſa 

bona & catalla, viz. unum fulcrum lecti, Anglice a held-beditead, 
with a teftern and curtains of Say; unum canopium, vocat' a canopy, 
&c. and that the defendant aſſumed to deliver bona pred” but had nat, 
&c. and there is a verdict for the plaintiff, and general damages; 
it all not be preſumed, that any damages were given for the teſtern 
and curtains, which were not alleged poſitrve, but only expoſitive ; 
and this expoſition is too extenſive, for fulcrum ſignifies the bed- 
ſtead only; and by 36 E. 3. all pleadings ought to be entered in 
Latin; adjudged. 10 Rep. 130. a. 132. b. Mich. 2 Jac. Oſ- 
born's caſe. 

10. In action on the caſe for words, there were divers words Cro. E.328, 
ſpoken ſom of which were actionable, and ſome of them not, and 329: Pg. 
the jury ha N given intire damages for all the words in general. Elz. B. R. 
This being Migned for error, the whole Court agreed in this, Brooke v. 
that ſome of i words were actionable, and ſome of them not COS 
ſo, and that tl. damages given by the jury in general, Hal be — 
ſaid to be given Mube words, which are actionable, and not for the by ail the 
other w. rds, and & dhe judgment well given, and fo by the rule Juices, 
of the Court, judg\ 

Lynker v. Stanwell.7 


t was affirmed. Bulſt. 37. Trin. 8 Jac. * the 


ON. ——— 
d * Where a 
man ſpeaks words which A in part aQtionable, and others only put in for aggravation, and 
damages aſſeſſed for the M-YHle, it is good; per Bramſton, Ch. J. Mar. 48 in pl. 76. Tin. 
15 Car. thurſton v. Ummo..}, 


—. 


11. In an action of treſpaſs, for beating, wounding, and impri- 
foning of the plaintiff, the defendant pleads not guilty, as to part, 
viz. as to the beating and wounding, and as ta the other part, viz, 
impriſoning, the defendant yuſtifies, that what was done by him, 
was then ſo done as a conſtable, and in the execution of his office, 
and fo juſtified, the jury found the juſtification goed; but find 
nothing of the other matter, to which not guilty was pleaded, and | 293 ] 
yet they aſſeſs damages to the plaintiff, for the wounding, for which 
they did not find the defendant guilty, and fo the jury gave damages 
for that which was not found by them, which was void, there 
being no ground for them to give theſe damages, and fo by the 
rule of the Court, this giving of damages for the wounding, which 
was net found, is erroneous, and the judgment of the Court was 
therefore for the defendant, quod querens nil capiat per billam, 
Bulſt. 64. Mich. 8 Jac. Simpſon v. Claye. 

12. If words were ſpoken at ſeveral times, and ſome of the words 
were acfionable, and ſome others not, and two ſeveral actions brought 
for theſe words, and both of them found — the plaintiff, and da- 
mages intire given, this is not good; but otherwiſe it is where 
there is but one action brought for all the words, and in the decla- 
ration laid to be ſpoken at — times, and intire damages given, 
as in this caſe, this is good, and the damages well given; per 
Haughton, J. and therefore by the rule of the Court, judgment 
was given for the plaintiff, 3 Bulſt. 283. Hill. 14 Jac. Meff- 
lyne v. Farnden, 

13. H. brought an action of aſſault and battery againſt * for 

eating 
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beating of his ſervant, by reaſon whereof he It his ſervice, &c. 


for a long time; and declares, that the battery was done on the 
Ig9th of January, in tae 16th year of his majeſty's reign that now 


is, and that he loſt his ſervice for a long time, vis. for the ſpace 


Flix months then next following ; and after a verdict for the plaintiff, 
and entire damages afſeſied, it was moved, that the original did 
bear teſte before the end of jix months, And yet the Court gave 
judgment for the plaintiff, notwithſtanding this exception, tor that 
the viz. is more than needs. Hob. 284 pl. 365. Trin. 17 Jac. 
Hunt v. Lawring, | 

14. A. covenanted with the plaintiff to do two things, The 
plaintiff aſſigned the breach in the not doing one of them, and con- 
cluded, that he was damnited occaſione fractionis gonventionis 
prædictæ to ſuch a ſum. The jury aſſeſſed damage Alntirel), viz. 


pro fractione condbentionis prædictæ. It was moveqhthat this was 


a covenant divided into two parts, and that 
damages includes both parts, and therefore i 
Montague, Ch. J. and Haughton, J. held, 
lation only to this part, in which the breac 
Rep. 178. Trin. 18 Jac. B. R. Steele v 

15. In debt upon a conceſſit folvere, judg 
plaintiff. It was aſſigned for error, that 
pro miſis & cuſtagiis, in the aſſeſſing the 


£1275; and fo it does 
not appear, for what the damages were 


erroneous; but 
rit Hall have re- 
d afſizned. 2 Roll, 
# ght. 

at was given for the 
re wanted the words 


2 leſled; and for tnis the 
judgment was revericd, niſi. dty. 198. Hill. 1649. Paſcall v. 
Sparing. 

16. If in debt upon 2 E. 6. for tythes of 70 acres of land, &c, 
the jury as to 66 acres give damages, &c. and as to the five acres 
reſidue give damages, &c. whereas it ought to have been as to the 
four acres reſidue, yet this being only a miſcounting of the jury, 
and no damage accrues to any by the miitake, the plaintiff had 
judgment. Sty. 296. Mich. 1651. Creſſit v. Burgis. 

16. A. was indebted to J. S. in Gl. and B. (A's ſon) was in- 
debted to F. S. in 63“. A. in conſideration that J. S. would forbear 
fuing for the nay” ap a manth, promiſed to pay both debts. J. 8. 
brought an action for the 6gl. and had judgment. For it ſhall be 
intended, that the gl. are given as damages for the Gl. and in this 
reſpect the plaintiff had good cauſe of action; for the aſſumpſit 
being to pay 6g]. is intire, and cannot be apportioned by the 
plaintiff, and therefore upon this aſſumpſit he cannot have action 
for the 61. only. Sid. 38. pl. 8. Paſch. 13 Car. 2. C. B. 
Beſt v. Jolly. | 

17. Where there zre tw9 conſiderations, whereof the one 2s good, 
end the other is void, the damages given ſhall be intended to be 


[ 294 | all given for the gend conſideration. Sid. 38. pl. 8. Paſch. 13 


Car. 2. C. B. in a nota in the caſe of Beſt v. Jolly. 

18. In treſpaſs the plaintiff declared of an aſſault, battery and 
wounding, the defendant pleaded not guilty, guoad the farce, and as 
to the aſſault and battery, &c. molliter manus impoſuit; upon 
which they were at iſſue ; and the jury found the defendant guilty, 


de injuria ſua propria, and ſo recited the whole declaration pars 
£ 
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- 


- aſſault, battery and wounding, (where the wounding was not in 
iſſuie,) and gave damages occaſione tranigreſionis illius to 201, 
Error was brought and aſſigned, and all the Court preter Wind- 
ham held, that it ſhall be intended, that the damages are given 
for all in the declaration, viz. the wounding, which was not in 
ifſue, and ſo it is error; for the plaintiff might have demurred on 
the plea. Sid. 96. pl. 23. Mich. 14 Car. 2. B. R. Calvert v. 
Arnold. 

19. Caſe was brought againſt the defendant, ſetting forth, that Raym Nos. 
he had retained A. to ſerve him nine years as an app» entice, and — 
the defendant ſeduced him from his ſervice ſuch a day, pn quod, Jad CR 
he laſt his ſervice for the reſidue of the term. After verdict it was stayed, 
moved, tha\the term is not yet expired, whereas he has recovered ang Ws; 


wards ar- 
damages for\he reſidue of the term, and that A. may yet return 1 
and ſerve himhbut that he ſhould have declared of the loſs of the caute the 
ſervice, from . bz time of the departure till the action brought, Jy v3 
. N . ; guided by 
and for this reaſꝭ Ajudgment was ſtayed by Twiſden and Rainsford che per 
only in court, N 299. Mich. 22 Car. 2. B. R. Hamilton quod. 
V | 2 Saund. 
v. Vere. | ; 
0 - 1'9, $S. 
and becauſe the damages taxed generally, which ſhall be intended according to the decla- 
ration, and if it ſhould be ir yÞided otherwiſe, it would be uncertain what time ſhould be intended, 
wheihe: lor a month or tv or till the action brought, or the verdict given, theretore judgment 
was arreited per Cur, ably Kelyng Ch. J. Comyns's Rep. 232. pl. 129. Mich. 
2 Geo. 1, cites S. C. ' 

But in coverant againſt an apprentice for going away out of hi: ſervice before his time, per quad 
be loft his ſervice for the term, which is not yet expired, the plaintiff demuried. Per luden, 
though th: would be naught after a ver dict, vet being on a demutrer 1: may be helped ; for the 
plainuft may take damages for the departure only, and not tor ine lols of fer vice during the term, 
and then it will be well enough, and judgment niſi. Mod, 271. pl. 22. Trio, 29 Car. 2. B. R. 
Horn v. Chandler, 


20. Treſpaſs, &c. upon not guilty pleaded, there was a verdict Comb. 193. 
for the plaintiff; and it was moved in arreſt of judgment, that y 
the declaration was ill; for it was for erecting and continuing 390 Bridges,and 
perches of 8 wall on the ſoil of the plaintiff, 2 Avril, anno per 
2 . & M. tranſgreſſionꝰ pred' quoad continuation” muri pred” @ iQ ht 
20 die Februarii anno primo I, & M. uſq, diem exhibitionts Lilla andoisvoid, 
continuandso, fo that the continuance is laid for one year before the esu ut 18 
commencement of the treſpaſs, and entire damages being given all 24 _— 
is void. Sed non allocatur ; for this continuando being for a time mages ſhall 
before the commencement of the treſpals, is, ſenſeleſs and void, _ _— 
and it cannot be intended that any damages were given for that — 
matter, which in itſelf is void; therefore the plaintiff had judg- 
ment. Carth. 230. Paſch. 4 W. & M. in B. R. Bridges v. 

Horner. ; | 

21. Treſpaſs for taking and carrying away, &c. Continuanda 
totam tranſgreſſiunem pred. and it was moved by Carthew, that 
there could not be any continuance as to the caption. Holt Ch. 

J. ſaid, it was reſolved in the caſe of BUTLER v. HopGes, in this 
court, that no damages ſhruld be intended to be given for that which 
is void; ſo here as to the caption, which will not admit of a 


continuando, Comb. 377. Trin. 8 W. 3. B. R. Hayward v. 
Wilſon. 
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rel. 578. (R) How much Damages ſhall be recovered [in 
2 reſpect of the Declaration.) 


* Br. Das [I. IN tra the plaintiff ſhall not recover more damages than 
mages, pl. the plaintiff hath counted of, thrugh the jury give more 


1 for the plaintiff knows how much he is damaged, better than any 


the ef other. * 2 UI. 6. 7. 8 H. 6. bY | Co. 10. Pilford 166. 
counted ot 
xol. demages, and 3 found 151. be heil recover only 10l.— — Br. Damages, pl. 2. cites 
S. C. the jury may abridge, but not incteaſe.— — Fg. Damage, pl. 16. cites S. C. and with this 
accords Aſcough and Newton clearly, 18 H. ©. { but it ſecms u ſhould be according to Roll, 
9 H. 6. 5. a. pl. 11.] and cites 43 E. g. 2djudg'd as here. 

4 T 15 ſhould be 10 Rep 1:6 Jenk. 288. pl. 22. S. C. and that plainttFgelraſcd the ſur- 
plus of the damages, and then had judgment for the damages counted of, ani! thFcoks. Dameges 
are for the wrong done before the writ purchaſed; but colts are pro expe tis. Ad udged 
and armed in error. Br. Damages, pl. 21. cites 42 E. 3. 7. T 179. 
cited S C. — — Ov. 45. Paſch. 13 Eliz. Anon. cites S. C. where in „pas oft aſſault aud 
battery the plain iff declared to his damege of zol. and the jury found he pleintiff, and gave 
gol. damages; and by the Court, the plaintiff ſhall recover no more the has declared for, and 
tua ough: to be dont of courſe by the clerks. | 

Trelpe's of a regiſter [and boxes of witings, &c.] taten ad ve 10. The defendant 

eaded not guilty, and it is found gui ad damnum 201, and yet W Her Cur. For though it be 
not good but for 1ol. he may be indamaged by the taking in 1001 Juod ſuit conceſſum. Br. 
Dam ges. pl. 122. cites 7 E. 4. 31 

But where be counts of damages of 101. he ſhall not recover mor 
Peſch. 2 ii. 6. 7. ü 


lan he counted, I bid. cite; 


2. [S9] if the tenant vauches, the demandant ſhall not recover 
more damages againſt the vouchee than he hath counted of; for 
the vouchee comes in lieu of the tenant, and the judgment is 

given againſt the tenant. 8 H. 6. 11.] 
* ba- [3. But the plaintiff in detinue may recover more damages 
mages, pl. againſt the garni/hee than he hath counted of; for his count was 
$ C. and not againſt the garniſhee, but againſt the defendant, and da- 
the defend- * mages againſt him are for the deiay after the count. 8 H. 6. 


zul by the 5. II. 
— 3 30+) 
of the garniſnee is wholly excuſed of damages, and the garniſhee has taken this matter upon 


bim. — 10 Rep. 117. b. cies S. C. that in detinue the plaint# ſhall recover more damages 
wan he has counted of; {but ſays nothing as againit the garniſhee.)} ——- —Fi:z. Damages, pl. 21. 
cites Mich. 8 H. 6. 4 S. C. and ſays that the better opinion was, that he ſhall recover damages as 
tbe iaqueſt ſhall ax; for the garniſhee ſhall recover damages againſt the plaintiff as the inquelt ſhall 
tax, and by the ſame reaſon ihe plaintiff ſhall do the ſame againſt him; and beſides, the tort, Which 
i in the garniſhee, is the detiuue, which is after the garniſhment; tor, for the detinue before he 
hall not recover any damages; and cites it adjudged 7 H. 4. that the plaintiff ſhall recover da- 
Mages againſt the aſigace. ———10 Rep. 117. b. cites S. C. 


(4. In treſpaſs for reſcuing a diſtreſi, ta his damage ſo much, 
if the defendant juſtifies the reſcous upon ſpecial matter, upon which 
it is demurred for the plaintiff, and adjudged for him, he ſhall 
have damages as he hath counted; for the defendant hath acknow- 

* See It) ledged the treſpaſs, and hath “ not denied the damages. 21 E. 
Þ 2. 3- 4. b. (49. b.} } | 

[S. So in an attachment upon a prohibition, if the defendant ac- 
hnowledges all the treſpaſs contained againſt him, the plaintiff ſhall 
recover damages as he bath counted. 21 E. 3. 49. b. 3740 1 

[& 
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#6. [So] in a writ for ſulſtracting bis ſuit to his mill, in the 
debet and ſolet to bi, damage 40l. if the defendant ſays he cannot 
deny it, the plaintiff ſhall recover damages to 40). as he has counted, 
* becauſe this acknowledgment is as much as if he had ſaid, that 
he ——_— deny that there is as much damage as he hath counted, 
29 E. 3. 1J] 

7. [So] in a writ of ward, if the defendant acknowledges that 
the plaintiff hath a right to the ward, the plaintiff ſhall recover 
the ward and damages as he hath counted. 38 E. 3. 21. ad- 
judged. Vide contra, 1 E. 3. 4. an»uity. ] 

[8, In an action of wa/te, if the defendant demurs upon the de- 
claration, qud it is adjudged againſt him, yet a writ ſhall iſſue to 
inquire of the damages. 34 H. 6. 8.] 

[9. The ry may give as much damage to the plaintiff as be 
hath counted, d farther give to him cs/ts by itſelf, though the cofts 
exceed the dam. named in the declaration; tor the damages are 

iven for the wre for which the action is brought, and the coſts 
2 the charge of M, the one before the ſuit, and the other in 
and for the ſuit, NM 3 Jac. B. R. between * Eagles and Vales, 

r Curiam, in an a An upon the caſe upon an aſſumpſit. Co. 10. 
Robert | Pilfold, 11. f b. adjudged in treſpaſs. Contra, H. 39. 
El. B. R. per Curian? 12 H. 7. Kelleway 21 b. dubitatur. | 
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*CCro. J. 66. 
pl. 1. . 
and a judg- 
ment in 

C. B. . 
firmed; and 
the finding 
more colts 
than the 


damages 


a mounted to 
13 Not error z 
for it may 


be, that the coſts of ſuit, through long dependance, exceeded the debt,——Yelv, 70. Vale v. 


Egles, 8 C. & S. P. reſolved, 
 Cro. J. 297. pl. 3. Dawkes v. Pilfeld, S. C. & S. P. reſolved per tot. Cur, 


But for da- 


mages only they may not exceed what the plaintiff himſclt has declared, and denied 13 H. 9. 16. 
that the damages and coſts aſſeſſed by the jury ought not to be for more than the plaintiff counts, 
to be law; and ſo a judgment in B. R. was affirmed in the Exchequer Chamber,-——Cro, E. 
268. pl. 2. Trin. 39 Ele. B. R. Rivers v. Ood'kirt, S. P. For non con{tat at the time of the 
&ecclaration what the cofis of ſuit would amount unto. See pl. 11. infra. 


[10. So a fortiori, the Court may increaſe cots beyond the ſum Oro. J. 69, 
ef the damages mentioned in the count. Trin. 3 Ja. B. R. be- N 
tween Eagles and Vales, per Curiam. Co. 10. Pilfold, 115. b. Vale, S. C. 
adjudged. Hill. 39 El. B. R. Morgan Wolfe's cafe, adjudged ccording- 
in a writ of error.] | 2 8 


held accordingly, 


Br. Da- 
mages, pl. 


[11. But the jury in the caſe aforeſaid cannot tax the damages 
and cofts together to more than is contained in the count, for then it 5 

, 3. cites 
will not be known how much they gave for damages, and how $.C. & S. P. 
much for coſts; for perhaps they might give more for damages but it they 


than the plaintiff had counted, * 13 H. 7. 16, 17. Co. 10, 327 - 
Robert Pilfold, 117. b.] . mord wh 
contained in 


the count; per Brian; but all agreed that they ſhould not give coſts beyond the tum in the 
count, ——z Inſt, 288, 28g. Ld. Coke, on the ſtatute of Glouceſter, 6 E. 1. cap. 1. cites S. C. 
and ſays, that coſts in law ate ſo coupled together as they are accoumed parcel of the damages, and 
therefore if the plaintiff in treſpaſs declare to the damages of 20 marks, and the jury give 20 marks 
for damages, and 20 marks for coſts, yet ſhall the plainiilk recover in all but 20 marks; for de- 
mages, and coſts muſt not exceed the damages which the plaintiff demands by the count, aud the 
entry reciting both the damages and coits, quæ damna iu toto fc attingunt ad, &c.— In trover 
x was held, that if the damages and coſts had þecu intirely aſſeſſed at more than m— in the 

eClarativn, 


n 


e 
— 


8 


2 
' 
” 1k 
L * 
7 
t 
* 5 
j 
* Cs 
r 


+296 Damages, 


declaration, it bad beer ill; for non conſtat but that the damages exeeed the damages mentioned 
in the declaration; and judgment accordingly, Cro. E. 568. pl. 2. Trin. 39 Eliz. B. R. 
Raveis ». Oodixurt, | 


[12. In an action of debt upn a bill, if the plaintiff declares to 
hes damage of 10!. and the judgment is given for the plaintiff by 
nihil dicit, and the judgment is, that the plaintiff ſhall recover de- 
bitum juum præd', & damna ſua occaſiene detentionis debiti illius 

Fel. 579. ad 121. 10s. eidem * guerenti ex aſſenſu ſus per Curiam hic ad- 
- judicat', &c. Though here are more damages than he hath 
counted for, yet becauſe it is the uſual courſe for the Court in 

[ 297 | ſuch caſes to tax damages and coſts, it is good; for it may be 
that all was for coſts, and it {hall no: be intended thap the Court 

hata done otherways than they ought. Mich. 8 CF. B. R. be- 

tween Sir Richard Greenville and Sandwich, adjugged in a writ 

of error upon a judgment in Banco. Intratur,F#'aſch. 8 Car, 

Rot. 280 Trin. 24 Car. between Parſons ag Batchelor, ad- 

Judged in a writ of error upon a judgment i Banco. Intratur, 

Paſch. 22 Car. Rot. 381. ] , 

13 Attaint by the heir, he ſhall not recq damages, ſcil. the 

— of the land to the time of the death F his ancgſtor. Br, 

amages, pl. 156. cites 14 Afl. 2. | 

S. C. cited 14. In wa/te the jury found to the damige ef gol. where the 
Bull. 49. plainiiff had declared but te the damage of 20l. The damages 
S. C. cited here were trebled, Fitzh. Damages, pl. 7. cites H. 34. E. 3. and 
108&cp.1i7. ſays he believes tne reaſon is becauſe the fatute is that he ſhall 
u recover the treble of that which the jury fhail tax; for in other 
hw; for action he ſhall not recover more than he counts, &c. | | 
OE bo to be intended of damages lawfully taxed ; and that fo it was held by Ld. Dyer, Trin. 
10 Eltz. in wat brought by tae Lord Abergaverny that the jurors cannot value the waſte more 
than the plaintiff has counted of; and that with this accords 3 E. 4. Rot. 137. Though in ſome 
cale: he may recover more than counted of, as in detinue, Sec pi. 3. fupra. 


15. If a man bring: debt upon obligation in London, the Mar- 
fhaljea, or elſewhere, and is long delayed, and after is nonſuited, 
and brings action after in bank, he ſhall not recover damages for 
the ſuit elſewhere, but only for the ſuit in bank. Br. Damages, 
pl. 39. cites 2 H. 4. 22. 

10. In detinue, the plaintiff ſhall have uo more damages than he 
has declared far; for the judgment is to have the thing detained, 
and damages for the detention; if the thing detained cannot be 
had, the theriff ſhall inquire de damnis, and the plaintiff ſhall have 
judgment for the value and detention upon, and according to the 
ſheriff's return; that he cannot deliver the thing by the defendant's 
fault. Jenk. 288. pl. 22. 

17. Where an av-want was intitled to tus parts only of the 
rent and the jury aſſeſſed damages for the whole rent, the Court 
held that the avowant could not have judgment unleſs he releaſe 
the damages. Mo. 281. pl. 434. Mich. 31, &, 32 Eliz. 
C. B. in caſe of Batty v. T revillian. | 

18. In caſe en a promiſe the plaintiff declared to the damage of 


101. and upon iſſue tried, the jury gave 131. which was more _ 
the 
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the plaintiff counted for, and judgment was given accordingly, 
viz. that the plaintiff recover the 13. by the jury aſſeſſed; but it 
was reverſed for this cauſe in B. R. For the law ſuppoſes the 
plaintiff to know beſt his own damage and he ſhall never recover 
more than he counts for. But if after ſuch verdict the plaintiff 
had releaſed all the damages but thoje of ꝛuhich he counted, and then 
had judgment, this had been good. This record was removed 
from the court of Northampton. Yelv. 45. Hill. 1 Jac, B. R. 
Perſival v. Spenſer. 

18. Error was brought to reverſe a judgment in detinue becauſe 
it was for greater damages than the plaintiff counted for. The 
Court held that where the plaintiff dith declare no certain damage, 
there he jhal\recover ſuch damages as the jury find, but where the 
plaintiff count* of a certain damage, and the jury do fiud greater 
damages, therehthe plaintiff ought to have no greater damages 
than according be his count, and not as the jury finds, they finding 
greater damages ti the plaintiff declared upon, and in this action 
the plaintiff declari to his damage Idol. and the jury finding for 
the plaintiff and dan ges 150]. and he having his judgment for 
1591. according to V finding of the jury, and in more than he 
counted upon, the ju gment was reverſed, Bulſt. 49. Mich. 
8 Jac. Hoblin v. Kin“ le. 

19. In real actions the plainti ſhall not count of damages, 
becauſe it is uncertain what they Sail amount to and they h be 
recovered pendente brevi. 10 Rep. 117. a. Mich. 10 Jac. in 
Pilford's caſe. 

20. But in perſonal actions they ſhall count to the damage, be- 


cauſe they hall recover damages only fer the tort done before the 


writ brought, but not for any thing done pending the writ. 
10 Rep. 117. a. Mich. 10 Jac. in Pilford's caſe. 

21. In treſpaſs found for the plaintiſt, the jury gave him half a 
farthing damage; and it was moved in arreſt of judgment that the 
damage given by the jury ought to be valuable, and that there is 
no ſuch coin; ſed non allocatur; and judgment for the plaintiff. 
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Cro. J. 438. 
pl. 4. S. C. 
but S. P. 
docs not ap- 
pear.—— 


cites S. C. 


2 Roll. Rep. 21, 22. Paſch. 16 Jac. B. R. Marſham v. Buller, 2.3% 438. 


and S. P. adjudged. 


22. In caſe the plaintiff declared, that he was ſeiſed of ſeveral 
parcels of land, and the defendant, tenant ut will of one parcel, 
and there being a di/courſe between him and T. S. for the ſale + 4 
theſe lands, he (the defendant ) ſaid to T. S. that he would keep the 
Poſſeſſion till the 17th day of Auguſt, at which day the defendant 
ſaid, the plaintiff had no title to that parcel, but one G. D. had; 
and ſo the bargain broke off. Adjudged ; that though the words 
were ſpoken of a parcel of the land, yet the plaintiff ſhall recover 
damages for the loſs of the ſale of the whole. 2 Roll. Rep. 447. 
Trin. 21 Jac. B. R. Egerton v. Whittington, 

23. The defendant being a caachman broke a pipe of wine in 
the ſtreet by his careleſs driving the coach, by which a great deal 
of the wine run out, and was loſt, and promiſed the plaintiff, that 
in conſideration he would forbear to ſuc him, that he would pay as 


much 
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much as he was damnified. In action on the eaſe upon the pro- 
mile, the plainti F in his declaration did not ſet forth, how much 
the wine was worth that was ſpilt; but adjudged, that the de- 
fendant is bound to take notice of the damage, and the jury have 
made it certain; and judgment for the plaintiff. Sty. 458. 

Trin. 1655. Fowke v. Preſcott. 3 
24. The plaintiff declares, that the defendant in conſideratian of 
xol. promiſed to let him enjoy certain iron mills for fix months; 
and it appeared that the iron mills were worth but 20l. per annum, 
and yet damages were given to 500. by reaſon of the loſs of ſtock 
laid in; and per Cur. the jury may well find ſuch damages, for 
they are not bound to give only the fol. but alſo all the ſpecial 
damages. Raym. 77. Paſch. 15 Car. 2. B. R. Ny ſe v. Barns. 
25. Ward brought an action againſt Hatton Nich de uxore 
abducta, and keeping her from him «/que ſuch a fay, which was 
ſome time after the exhibiting of the bill, and oncluded contra 
formam latuti. After verdict for the plainy#, it was moved in 
arreſt of judgment, and the declaration wagſeld good, notwith- 
ſtanding the impertinent concluſion of conti 5rmam ſſtatuti, there 
being no flatute in the caje. Secondly, ti Court reſolved, that 
judgment ſhould be ſtayed ; for the jur hall be intended to 
give damages for the whole time mentiSned in the declaration. 
As in treſpaſs, with a continuando to a day after the writ brought, 
the plaintiff all not have judgment after verdict, which gives 
damages by intendment for the whole time declared for. And 
Twiſden ſaid, theſe two caſes were reſolved ; a tradeſman 
brought an action in an inferior court for flandering of him in 
his trade, by which he 4% his cuſtom within the juriſdiftion of that 
court & alibi, and it was held maintainable notwithſtanding the 
alibi; the other was an action brought upon the ſale of ſeveral 
L 299 ) things for divers ſums of money, gue guidem pecuniarum ſumme 
 attinount ad 101. whereas rightly computed they came but to ql. 
The jury gave damages leſs than gl. and it was held _ But 
if the verdict had been for 10]. it had been naught. Vent. 103. 

2 Salk. 653. Mich. 22 Car. 2. B. R. Ward v. Rich. 

pi. 5. 5. C. 26.-In caſe plaintiff declared, that the 2d of Fuly 6 W. 3. he 


* was po ſſeſſed of a meadow next adjoining to a river, and to another 
reſted. cliſe contiguous tothe ſaid river, which time out of mind ran through 


Carth. 286. his meadow to an ancient mill of the defendant's, without any 


—— overflowing. That the defendant the 3d of Auguſt 6 M. 3. en- 


arreſted — larged the foundation of his mill further into the river, whereby 
N 442- he fo eb/trufted the river, and exalted the water, that it drowned 
. plaintiff's meadow. per quod he lo! the uſe and profit thereof, 


judgment F p s 2 
arreſted.— from the aforeſaid 2d day of July to the time of exhibiting the bill. 
19 56. —4 Not guilty pleaded, and verdict for the plaintiff. And it was 
248. S. C. moved in arreſt of judgment, that intire damages are given to 
2nd judg- the plaintiff, and from the 2d of July to the 3d of Auguſt, he 


1 had no damages at all by his own ſhewing ; and it ſhall not be 
— intended, that the damages given by the jury are only for the time 


ſame dif- after the 3d of Auguſt, for the damages ſhall be underſtood to be 
3 de siven not according to law, but according to the allegation of the 
8 Di plaintiff, 
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plaintiff, who layeth his damage; as reſolved in Harbin and books cited 


Green's caſe. Hob. 191. Moor, 887. And firſt, all the Court, 
except Rookby, ſeemed to think it well enough ; for it may be 
the plaintiff laid up his meadow for graſs from the 2d of July; 
but after judgment was arreſted; for though he might loſe the 
profits from that time, he notwithſtanding could not lofe the uſe; 
if he had not ſaid (uſum) they might have given judgment for 
him. This caſe is the very ſame with Harbin and Green. Judg- 
ment arreſted. 12 Mod. 131. Prince v. Molton. 

27. In treſpaſs, aſſault, battery, and falſe impriſonment, the 
plaintiff declares, that the ates ae beat and impriſoned 
the plaintiff, the firſt of October g I. 3 and detained him in priſon 

four orange Far pon not guilty pleaded, verdict for the plaintiff, 

and intire damages were given by the jury. It was moved in 
arreſt of judgment, that the declaration was a declaration of Mich. 

9 IV. z. and therefore the dama;es being intire, and given for the 

impriſonment of M months from the firjt of Octeber, it appears 

that the damages given for impriſonment is of the action was 

commenced. And j N ment was arreſted, Ld. Raym. Rep. 329. 

Paſch. 10 W. 3. B. Nieeld v. Lee. 

28. In an action n the flatute of Wincbęſter, in which the 
plaintiff ſhewed he we robbed of a bank bill, Upon evidence at 
the trial ſummer atliſes 10 W. 3. at Brentwood in Eſſex, before 
Hatſell, Baron of the Exchequer, he directed the jury to give da- 
mages for the whole _— the bill, which they did accordingly. 
Ld. Raym. Rep. 727. Windler v. Chelmsford Hundred. 

29. Action upon the caſe for diverting a water-courſe 1 Fan. 
1 Geo. and continuing it to March 1715. Per quod the plaintiff 
loſt the benefit of the water-courſe aue till Apr. tunc prox? 
ſequen'. And after verdict for the plaintiff, it was moved in arreſt 
of judgment, that intire damages were given, when part of the 
time was to come at the time of the trial; ſed non allocatur ; for 
per Cur. the time mentioned March 1715, ot being then incurred, 
it was impoſſible ; for at the time of the action it was not poſ- 
ſible that the diverſion of the water-courſe had continued till a 
time then not come; and therefore when he alleges, that he loſt 
the benefit of the water- courſe till Apr*. prox' ſequen', this is 
alſo impoſſible, and 4 the jury could nit have any conſide- 
ration of it. Comyns's Rep. 231, 232. pl. 129. Mich. 2 Geo. I. 
Yalden v. Hubbarb. 

30. In an action of treſpaſs brought by the plaintiff in the 
court of C. B. for entering on his (the plaintiff's) land 25 March 
4 Geo. with a continuands the ſaid treſpaſs to the 25 Marth, 6 Ges, 
(which was two years) &c. ad damnum, &c. The detendant 
juſtified, by the command of one Green; the defendant replied, and 
ſet forth a ſurrender made to him (the lands being copybold] and 
that he was admitted a whole year before he brought this action of 
treſpaſs, &c. and at a trial there was a verdict for the plaintiff ; and 
the jury gave damages for that year only, whereas the plaintiff had 


above as 
to lohng 
the uſe 


and loling 
the profits, 
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declared for two years damages; and now, upon a writ of error 


brought, it was inſiſted, that though the plaintiff had a verdict, 
Vol. VII. | ＋. yet 
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yet if the jury did not find enough, it is an inſufficient finding, 


and here they had found damages only for one ycar, where the 
plaiatiff had declared for two years damages, and the jury cannot 
ſever the damages for which the plaint f ha, drciared , but this 
was over-ruled by the Court, and the judgment afirmed., 8 Mod. 
78, 79. Trin. 8 Geo. Moor v. Thompſon. 

31. A judgment in C. B. was reverſed, becauſe the jury, on the 
writ of inquiry, had given damages for a longer time than /aid in the 
declaration, and 4%ñ to a time after the writ of inqui'y was ex- 
ecuted 2 Ld. Raym. Rep. 1382. Paſch, 11 Geo. 1. B. R. 
Baker v. Bache. | 

32. The Judge certified the damages (which were 50l.) to be 
exceſſive ; but the action appearing te be brought foya very ma- 
{icrrus proſecution for ſev and the plaint'ff haging bien im- 
priſencd and tried for felony, the Court were of opinion, that in the 
nature of the thing, the damages appiarcd to je maderate, and 
therefore refuſed to grant a new trial, Barneg notes in C. B. 
312, 313. Mich. 7. Geo. 2. Anon. 


(S) What Damages ſhall be giv ; and for what. 


I. HERE a man brings action, and declares of falſe im- 

P. iſenment till he made an obligation of 4.01. he ſhall not 
recover damages for the obligation, but for the impri/;nment ; for he 
is not grieved by the obligation, till he thall be i npleaded, and 
there he may plead dureſs, and e contra of impriſonment till he 
makes fine, he ſhall recover damages for the impriſonment and 
fine ; for there he is grieved by fine in fact, which 7s tort executed. 
Br. Damages, pl. 119 cites 2 E. 4. 21. 

2. A man ihal! not recover damages for the iſſues and profits in 
action upon the ſtatute if 5 R. 2. but only for the entry; tor the 
action is quod ingreſſus eſt, where entry is not given by law. 
Br. Damages, pl. 120. cites 2 E. 4. 24. | 

3. Note, that in replevin of a fow and fig, which pigs were 
pigged after the taking, and yet the plaintiff had replevin of both, 
_ ſhall recover damages. Br. Damages, pl. 126. cites 12 

„48. 

4. One afſumes in conſideration of 4d. to pay 10l. damages. 
They ſhall be given to the 10l. on non-aſſumplit; not to the 4d. 
Mo. 419. pl. 576. Mich. 37 and 38 Eliz. Colman's caſe. 

5. The diſſeiſee ſhall have an action of treſpaſs againſt the di/- 
ſciſar, and recover his damages for the fir/t entry without any re- 
greſs ; he may have an action of treſpals with a continuando, and 
recover as well for all the mean occupation as for the firſt entry. 
And here note, that Litt. doth here include coſts within damages. 
Co. Litt. 257. a. | 

[ 301 ] 6. In judgment by default in debt on a ſingle bill, the intereſt 
ought to be taxe! by the maſter of the office in the damages; per 

tot. Cur. And it was inſiſted Arg. and not denied, that it 2 

the 
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the conſtant practice in all the courts of Weſtminſter-Hall, upon 
judgments upon default, or confeſſion, to tax the damages occaſiens 
detentionis debiti; and therefore the non-payment of intereſt, 


when the debt carries intereſt (as all Engliſh bills do) is a da- 


mage to the plaintiff; but as to the caſe of rent, it does not carry 
intereſt 3 and therefore, in ſuch cafe, no intereſt ſhall be given. 
2 Ld. Raym. Rep. 773. Irin. 1 Ann. in Scacc. Lapiere v. the 
D. of St. Albans. 


\ (T) Given, In what Caſes, 


1. 13 BT brought of 20l. by obligation, and the reſt by lending, 

and the defendint confeſſed the obligation, therefore the 
plaintiff had judgment immediately of it, and to the reſt he pleaded 
zo the countrey, aWghe plaintiff prayed judgment of the damages 
of that which was Wnfeſled, and could not have it till the other 
be tried, and after Me ,, privs of it the plaintiff was non- 
ſuited, and yet at thè day in bank he ſhall have judgment of the 
damages of that which was confeſſed, and might have had it at 
firſt, if he would have releaſed the ſuit of the reſt, and fo he re- 
covered debt and damages upon the fame original, upon which he 
was nonſuited, Br. Damages, pl. 25. cites 42 E. 3. 25. 

2. The defendant procured F. S. to bring formedon againſt the 
plaintiff by colluſion, by which he was forced to travel by the ſuit, 
and in bringing a writ of warranty of charters in defence of it, 
to the damage of 401. and becauſe the defendant could not deny 
the collufion, the plaintiff recovered 201. quod nota, for vexatien 
and colluſion only. Br. Action ſur le caſe, pl. 17. cites 43 
E. 3. 20. 

5 Error was brought upon judgment in an account, Becauſe 
the judgment was to recover damages; but not allowed; for the 
defendant hath delayed the plaintiff, and pleaded to the iſſue, which 
is found againſt him. So eccaſſone interplacitandi, he ſhall re- 
cover damages. But other wiſe, if the defendant comes the 1/t day, 
and enters in the account taken, for to make account. Noy. 134. 
Brown v. Barwick. cites 2 R. 2. Account. 42. 5 E. 3. 40. 

4. Upon demurrer in law the juſtices may award damages for 
the party by their diſcretion, or award writ to inquire of damages 
at their electian. Br. Damages, pl. 194. cites 14 H. 4. 29, 40. 

5. Where a bill in Chancery is adjudged inſufficient upon de- 
murrer, the defendant ſhall not have damages; for the ſtatute 
does not mention, but only where the ſuggeſtion is found true or 
not true, and here the truth is not tried. Br, Coſts, pl, 19. cites 
7 E. 4. 14. Per Cur. | | 

6. Reſolved by the Court, that whereſoever damages are to be 
given in debt, coſts are to attend them; and the reaſon of the 
damages is, becauſe the money is not paid upon demand; for if 
the defendant pleads tout temps priſt, &c. the plaintiff muſt reply, 
and ſet forth a ſpecial as whereupon iſſue may be taken: 

| 2 and 
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Br. Diſceit, 
pl. 9. cites 
S. C. 
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and if it be found for the defendant, the _ can have neither 
damages nor c:/ts, Comb. 224. Mich. 5 W. & M. B. R. 
Company of cutlers, &c. v. Hurſley. 

* 7. Attachment in Chancery on an alias & pluries, is return- 
able in B. R. and is really an action, whereon the plaintiff ſhall 
recover damages for the delay, in not executing the writ, 12 Mid. 
164. Hill. c W. 3. Per Holt Ch. J. Anon. 

8. Judgment was in C. B. upon ſcire fac. on a recognizance by 
bail upon a writ of error, quod, the original plaintiff ſhould have 
execution upon the recognizance, et quod recuperet damna ſua, 
which he had ſuſtained occaſione dilationis executionis. And the 
exception taken was, that the Court had no power tg award da- 
mages for delay of execution, but they hould give n for coſts 
of ſuit. Per Cur. damages generally include coſts, which word 
(colts) properly ſignifies coſts of ſuit, and delay cf execution is pro- 
perly damage, viz. the being ſo long out of his money, which the 
Curt uſed formerly to aſſeſs, by uillowing t 
intereſt : ſo damages of delay of execution, 
the ſtatute, are very different, and to b 
meaſures, and the ſtatute gives only coits 
&c, Ideo, per omnes, this is error. 6 
B. R. Fanſhaw v. Morriſon. 

9. Where a penal ſum is recovered, damages are never given. 


Per Parker, Ch. J. 10 Mod. 277. Hill. 1 Geo. B. R. 


ſeſſed by different 
ſuit againſt the bail, 
od. 157. Hill. 3 Ann. 


ior aot ſetting forth tithes. Sce Cro. J. 70. Dagg v. Penkevon 


10. But upon a ſingle bill, even by the common law, damages 
are given for the delay. Per Parker, Ch. J. 10 Mod. 277. 
Hill. 1 Geo. B. R. 


(U) In what Caſes. Where there is a Demurrer 
for Part, and Iflue for the reſt. 


1. RESPASS of trees cut and goods taken, the defendant 

joined iſſue for part, and demurred for the reſt, and the 
demurrer adjudged againſt him, and the niſi prius upon the iſſue, 
inquired of all the damages, as well of the part in the demurrer, 
as of the part in the 12 and found the 18 os the defendant, 
and taxed damages for the reſt to 10l, emurrer, pl. 6. 


Cites 38 E. 3. 25. 


(W) In what Caſes, againſt the Plaintiff, though 
Part of the Iflue 1s found for him. 


1. RESPASS, aſſault and battery, to the damage of 10l. 
and was found guilty of the aſſault, and acquitted of the 


battery, and yet the plaintiff recovered 10l. as be had pr 
| | an 
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and was amerced for the battery. Br. Damages, pl. 198. cites 
40 E. 8 26. 

2. Note, in aννν,˖,⏑jũỹ, where part is found for the lord, and part 
again/t him, he ſhall have return of the whole, and yet thall 
— damages for the fame taking. Br. Damages, pl. 4. cites 
2 H. 6. 4. | 

3. Reſcous is brought upon diſtreſs taken for rent due at tus U 303 1 
days, and it appzared by the deelaration, taat one day is paſſid, and 
the other is to come, and the defendant pleaded not guilty ; the 
jury ought to ſever the damages; for, for the reat-day paſled, the 
plaintiff {hall recover, and for the other not. Br. Damages, 


pl. 167. * 9 H. 7. 3. 


(X) Several Damages againſt ſeveral Defendants ; 
and where Plaintitt has his Election. 


1. Af? SISE agsW/? ſcveral, one alleged jrintenancy by deed with 
a ſtranger, who upon proceſs came not, by which the 
aſſize was awarded, where the ether had pleaded miſnaſiner of the 
plaintiſ, and all found for the plaintiff, and againſt him who pleaded 
jointenancy double damages was awarded, and ſingle damages 
againſt the other, and the double damage ſhall be levied of him who 
Pleaded jrintenancy only, and the other damages fhall be levied of 
him, and the other in common. Br. Damages, pl. 104. cites 
22 All. 2. 
2. Treſpaſs againſt A. and B. for beating of his ſervant, and 
taking of timber; the one was found guilty of the battery, and the 
other acquitted, and both found gulty of the | taking of the] timber; 
by which the damages were ſevered, ſcilicet, for the battery by 
itſelf, and for the timber by itſelf ; and ſo they did, ſcilicet, for 
the damage of the battery one mark, having regard to the tervice 
loſt by the maſter, and not ta the hurt which tae party has, and 
100s. for the timber; by which it was awarded, that the one mark 
ſhall be recovered againſt A. who beat him, and the 1008. for the 
timber againft both in common, and the plaintiff amerced againſt 
the one. Br. Damages, pl. 107. cites 22 Afl. 76. 

3. In treſpaſs againſt two, it the ene comes and pleads, and 15 
convicted to the damage, &c. and the other comes and pleads, and 
is convicted, the ſecond jury ihall not give damages; for the 
ſecond who pleads, ſhall be charged by the firſt verdict, quod nota, 

Br. Damages, pl. 29. cites 44 E. 3 7. and lib. Aſſ. p. 5. 

4. A. brings treſpaſs againſt three; one appears, and pleads not 11 Rep. g. 
guilty ; afterwards another appears, and pleads nat guilty ; after- 1 — 
\wards the third appears, and confeſſes. the action; two venire facias's jog — 
were awarded to try theſe two iſſues; on the firſt {ſue 2001, da- S C.— 
mages are found. for the plaintiff; the other jury finds 1504. da- _ — 
mages; the plaintiff ſhall have his election which damages he win — | 


bave; for it is not certain which of the iſſues was fiſt tried; S. P. 
WT: for ———G&o 
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J. 348. pl. for they were tried at the ſame aſſiſes, and the damages taxed by the 
* 8 R i ju'y ought to fland fer all. Jenk. 269. pl. 86. 


Cobb v. H „don, S. C. and judgment in C. B. affumed.— Roll. Rep. 30. pl. g. S. C. and 
judgment athi mcg. | 


5. In treſpaſs againſt A. B. and C.—B. and C. juſtify; upon 
which there is a demurrer, and A. leads, and ther2upon iſſue is 
joined, and the demurrer is adjudged aguin/t B. and C. and upon 
a writ of inquiry, damages are given againſt B. and C. and after 
the iſſue is found for the pliint'ff,, and damages given; the plain- 
tiff may have his clection which damages he will take. 1 Roll, 
Rep. 395. pl. 17. Trin. 14 Jac. B. R. Ieadley v. Mildmay. 

6. Error of a judgment in an affpoal of moyhem in Dyſazm ; the 
error aſſigned, becauſe the laintiff declared there, in an appcat 
againſt them, that they, with a third, made the mayhem. They 

[ 304 ] pleaded ſeveral pleas, whereupon ſeveral iſſues were feind, and ver- 
dict for the plaintiff, and againſt J. upon the tzjal 50l. damages 
were found, and againſt R. 1001. dana; an plaintiff prayed 
Judgment againſt both for the fool. damages an oſte, and had it 
and now error is brought and ailigned, becayRe the plaintiff hath 
judgment for the 1001]. damages, and dith not releaſe the damages 
for the 5ol. But the Court conceived it to be no error; for the 
judgment being for the 100l, by the elefion of the plaintiff, it is a 
wal ver of the ether damages, and he cannot have both; therefore 
he needs not releaſe the damages of 5ol. whereupon the judgment 
was affirmed. 'Cro. C. 192. pl. 2. Irin. 6 Car. in B. R. Johns & 
al' v. Dodſworth. | 


(Y) Where they ſhall be joint. 
T, AE attim upon the flat. 1. 2. M. for driving diftreſſes and 


impounding them in ſeveral places, ſo that the owner was 
put to ſeveral replevins, and it was again/? three defendants, and 
upon not guilty it was found for the plaintiff, and 408. damage 
aſſeſt by the jurors againſt every defendant ſeverally. And judg- 
ment was given for the plaintiff that he thould recover the penalty 
of the ſtatute (viz.) againſt every one 51, and for damages againſt 
every one 40s. trebled; upon which a wrt MH error was brought, 
and error aſſigned was in the point of the judgment (viz.) becauſe 
the damages and the penalties are ſevered. (viz.) every defendant 
by himſelf, where it ought to have been jointly, (viz.) all one, 
And that was adjudged error, and the {uit judgment reverſed, 
For but one 51. ſhall be inflicted upon all the defendants, and not 
ſeveral 5l. by the ſtatute; yet the werds are that every perſon 
offending ſhall pay sl. but the meaning of the ſtatute is, that the 
penalty thall be referred to the offence, not the perſons, then be- 
cauſe there was but one offence in all the defendants, there ſhall be 
but one 5l. forfeited. Noy. 62. Hill. 39 Eliz. B. R. Patridge 
v. Emſon. 
2. So by Popham, If two difirein, and they alike drive the 


diftreſe, 
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di ſtreſt, there ſhall be only one action and one penalty which was 
granted. Ibid. 

3. $9 by Gawdy upon the fatute that enacts that every one that 
ſures in the Admiralty for a thing done upon the land, ſball forfeit 
10/. There if te commence an ain, contra formam ſtatuti, yet 
but one 10l. ſhall be forfeited. Ibid. 

4. So upm the flatute of 5 Eliz. of forgery again/t twenty but 
one double damages ſhall be given againſt all, And by Popham 
and Fenner; that where twenty are fo jointly ſued, a releaſe to 
one mall diſcharge all. But by Fenner, F the plaintiff had 
brought nis ation again/! them ſeverally, every one ſhould have 
paid 51, lech quære. Ibid. 


(Z) Barred by What. 
* I aſſiſe if News enters into parcel, he ſhall loſe all his 


damages, fe Athey are intire and cannot be ſevered, Br, 


Damages, pl. 180. Nes 35 H. 6. 13. 


(A. a>) Writ. How it ſhall be. 


1. N OTE by the beſt opinion, that where damages are given 

by flatute and new form of writ, the plaintiff thall not re- 
cover damages by the ſtatute, if he does not bring hrs torit upon 
the ſtatute, as in treſpaſs de malefactoribus in parcis, but where the 
ſtatute gives damages, and no new form of the writ, there the 
plaintiff ſhall recover according to the ſtatute by the common 
form of the writ z note the diverſity tnereof ; and in aflile if the 
diſſeiſin be found with force, the plaintiff ſhall recover double da- 
mages, and yet the writ 1s not but of the common form, Br, Da- 
mages, pl. 8, citcs 9 H. 6. 2. 


(B. a) Writ of Inquiry of Damages; in what 
Caſes awarded; and How it may be. 


1. TIN 2% the plaintiff prayed effrepement, and could not have 

it; and the defendant commits waſtz in the mean time, be- 
tween the verdict in the aſſiſe and the judgment, and a writ of in- 
quiry of damages was awarded of this waſte and cutting of trees; 
which note well, for the verdict before can't give damages thereof. 
Br. Brief de enquire, &c. pl. 13. cites 21 E. 3. 3. 

2. In debt the defendant acknowledged part, and denied the reft, 
upon which they were at iſſue, and the plaintiff had judgment of 
part, and for the reft at niſi prius he was nonſuited; and yet, at the 
day in bank, he had a writ to inquire of damages, quod nota, Br, 
Brief de enquire, &c. pl. 16. cites 42 E. 3. 25, 26. 
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3. In dawer the tenant ſaid, that he has been at all times ready to Br. Tout 
render temps priſt. 


PP 
* ts hq - IR _— e * * — 
- To _ I eat ths wade tos 2 5 — , 2 . | 


3 ev. a OD SETS 


—_ —— 


305 Damages. 


pl. go. cites render dower, and yet is, by which the demandant recovered dowes 

F* =, preſently, and averred the contrary againſt the tenant for her da- 

gueſt, 57, mages, and prayed a writ of inquiry of damages, and could not have 
it; for iſſue thereof hall be j7ined and tried by niſi prius. Br. Brief 
de enquire, &c. pl. 18. cites 34 E. 3. 

4. In dawer the tenant made diſault after default, per quod the 
demandant averred, that her baron died 705 and prayed a writ of 
inquiry of damages, & habuit. Br. Brief de enguire, &c. pl. 17. 
Cites 44 E. 3. 3. : 

[ 306 ] 5. Where the defendant, or the biſbop, pleads ne diſturba pas, the 
plaintiff ſhall have a writ to the biſhop, and writ of inquiry of da- 
mages. Br. Briet de enquire, &c. pl. 6. cites 22 HS. 44. and 
21 H. 6. 56. | 

6. Waſte was brought, and the defendant demurred upon the de- 
claration, that the- reverſion does not paſs by deviſe by name of 
tenement, nor without attornment, which was adjudged againſt 

; him in both points, and there it was awarded, thgt he thall not have 
writ of inquiry of waſt, for he is canvicled of MW waſte by the de- 
murrer, but he ſhall have a writ of inquir damages, but the 
plaintiff relèaſed his damages, and had execution, Br. Brief de 

- enquire, &c. pl. 1. cites 34 H. 6. 7. 

7. Error of a judgment in debt; the error aſſigned becauſe the 
judgment is, ides conſideratum eff quad recuperet 40s. pro miſis & 
cuftagits, omitting theſe words, ex aſſenſu ſus per Curiam ei adjud:- 
cat. And it was held to be a material part of the judgment, for 
being by confeſſion or default writ of inquiry of damages thall be 
awarded, unleſs the party conſents to take ſo much for damages 
and for this cauſe it was reverſed. Cro. J. 415. pl. 3. Hill. 14 
Jac. . R. M Y..<4--< | 

Lat. 213, 8. In an action upon the caſe, the plaintiff declares to 171. da- 

5. O. in to- mages, and upon demurrer judgment given fer 171. 10s. damages by 

tidem ver- "©. / | 

bis ibid. be Court. And now that judgment was reverſed. Becauſe the 

211. Brook damages being uncertain, there ought to iſſue a writ of inquiry of da- 

2 * mages. Otnerwiſe where the demand is certain, as in debt, Note 

the declars- 11 H. 7. 5. b. Noy 96. Paſch. 2 Car. B. R. Wood v. Brook. 

tion was, that the defend.nt indebted to him in 161. upon account, and in conſideration that he 

would 'o: beer, the defendant promiſed to pay, &c. and upon vibil dicit, judgment was quod re- 

cuperet damna ſua prædicta; and becauſe no wilt of inquiry was, the judgment was Tevericd, 
| Thus was judgment out of an inferior court, 


S. C. cited 9. Error of judgment in aſſumpſit in an inferior court; the par- 
1 — being at 7 Wy there — a — = the evidence, and 
596. 5. C. thereupon the jury was diſcharged ; afterwards judgment was given 
dated per for the plaintiff, and damages found upon a writ of inquiry, where 
the jury, which was to try the iſſue, ought to have aſſeſſed damages 
ched by Conditionally, if judgment ſhould be given for the plaintiff; and 
Hon Ch. J. ſeveral precedents were cited in proof thereof; but the Court faid, 
Tn $64 that if theſe precedents are good law, then it may be inquired by 
cited by the ſame jury conditionally ; but that it may be as well inquired of 
Holt Ch. J. by a writ of inquiry of damages, when the demurrer is determined, 
ST NG and the moſt es, courſe is, when there is a demurrer upon evi 


cited Arg, dence, 


| Damages. 306 


dence, to diſcharge the jury without more inquiry. Cro. 143. 19. Raya, 
pl. 21. Mich. 4 Car. B. R. Darroſe v. Newbolt. Rep. C.. 
10. Plaintiff in a replevin was nonſuited after evidence given to 
the jury, and the jurors did not find coſts and damages; aud after- 
wards a writ of inquiry of damages was granted. And Aſhley 
moved, that the writ might not be filed. Becauſe that the writ of 
inquiry of damages could not iſſue, but be awarded from the Court; 
and the plaintiff here being nonſuited was out of the court, and that 
nothing might be done againſt him. And the prothonotaries ſaid, 
that in caſe of a verdict, where the jurors omit ta find damages, 
a writ of inquiry is many times granted, But they were com- 
manded to ſearch for precedents in caſe of a nonſuit. Het. 161. 
Hill. 5 Car. C. B. Rawlins's caſe. 
11. In detinue of charters, there was verdict for the plaintiff and 
damages, but the value of the charters were omitted, (which is 
part of the judgment, and to be had in caſe the charters cannot) 
and it was moved, that it may be ſupplied by a writ of inquiry of [ 307 J 
damages, and . to this is a precedent Old Ent. Raſt. tit. 
Judgment in detin%N, pl. 13. fol. 214. and 41 Eliz. in B. R. 
Rot. 916. Chipendaie and Orn's caſe. And the refſon why the 
verdict may be ſupplied in ſuch caſe is, becauſe it is only matter of 
damages, upon which no attaint lies, but the Court doubted of it. 
Sid. 246. Paſch. 17 Car. 2. B. R. Burton v. Robinſon. 
12. In replevin the jury did not inquire of the value of the rent Raym. 150. 
arrear, reſolved after ſeveral debates, that this cannot be ſupplied +9 v. 


by writ of inquiry. Lev. 255. Mich. 20 Car. 2. B. R. Sheape v. 5 Yai 
Culpepper. : — ＋ 
pl. 12. 8. 


the Court doubted & adjornatur, — Vent. 40. S. C. the Court held, it could not be ſupplied, — 
S. C. cited by Holt Ch. J. Skinn. 396 and lays, the reaſon is, becaule the ſtatute ſays. that ſuch 
inquiry ſhall be by the {ame jury. Ld. Raym. Rep. 60. S. C. ci cd by Holt Ch, J. 

But where in replevin and avowry for damage feaſant, the plaintiff was nonſuited. The omiſſion 
of the jury was ſupplied by a writ of inquiry. Comb. 11. Hill. 1 & 2 Jac. 2. B. R. Huwficys 
v. Miidale, 


13. Where damages are uncertain, they cannot be ſet in a court 
of equity but by a jury. Vent. 330. Trin. 30 Car. 2. in an ano- 
nymous caſe, | 0 

14. In debt becauſe the demand is certain, the courts here have 
ſometimes aſſeſſed damages without a writ of enquiry, but never 
in tre 2 or actions ſur caſe, which lie wholly in damages. Vent. 
330. Trin. 30 Car. 2. in an anonymous caſe ä 
15. A verdict is good, notwithſtanding the omiſſion of inquiring 
of damages on the demurrer ; for as to that, it is but an inqueſt of 
office, and may be ſupplied by another writ; cites Dy. 135 11 
Co. 6. a. But if the verdict would have been deficient for this 
cauſe, it is aided by a nolle proſegui; for where a verdict is inſuf- 
ficient by aſſeſſment of intire damages, or non-aſſeſſment of damages 
and coſts, where they ought to be aſſeſſed, it cannot be ſupplied by 
a writ of inquiry; but =. of damages and coſts remedies ſuits 
and imperfections in the verdict. Arg. 12 Mod, 12. Mich. 3 
W. and M. in cafe of Germin & Ux' v. Orchard. 


16. Tis the courſe of the court to give intereſt for damages 
| upon 
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upon a fingle bill, or bill of exchange (which muſt alwavs he under 
the ſum laid in the cloſe of the declaration) in cafe of a denur ren 
in debt, and there needs no writ of inquiry. Her Holt Cn. J. 
Cumb 243. Paſch. 6 W. and M. in B. R. Anon. 
And at an- 17. A diftreſs was taken /r a poor's rate and a replevin brought, 
5 RO. and upon not gullty pleaded by the officer at the trial, evi-lenoe was 
the Court given, and the jury charged and ready to give their verdicb, the 
to muß plaintiff became nonſuit, by which the oiiicer was intitled to treble 


declared, 1 | 3 : | r 
dee den Colts and damages, but the jury departed without aſſe ng them, 


of inquiry upon Which the Court was moved tor a writ of inquiry, and after 
2 = g& being twice moved, rule was given for a writ of enquiry. Skin, 
» this caie, _ . * . bo 3 

for per Holz 395. Mich. 7 W 3. B. K. Sir James Harbert's ele. 

Ch. J. the jury here are diſc arge from givin their verdict y the nonſu, and therefore if they 
had given - erdict for the d gte, tins bad Seen as an ingueſt of office, pon which no attaint 
would lie, it the damages had been exceilive ; and here bete ts no default in the hv, o, da- 
mage to the Pleinttift, it this be ſupplica by a writ of waquiry; but where the xy gives a verdict, 
aud does not giwe damages, there fuch a drictt all not be ſuppli-d; tor if the zu y had given 
damegrs, this was as fart of 1brir werdict upon which an attaint lay, if hey arc ex. five; and 
theretore this hal! be ivpphed by a writ vt ingurry,, which is but an url} of othfe; ik the 
damages are exceſſive, tac party ſhail be opprofied without the benef: 411 eltaint, and therefore 
according 'o CHEyYNEY'S CASE, furn deu Mall not be fuppied wen of inquiry, Skin. 


595- in S. C. 5 Mod. 118. Herbert v. Waieis, S. C and a writ of 1ngquity was gtenied. 
—1 K. 205. p. 3. >. C. Comb. 344. >. C. the wit was granted, — 
12 Mod. 85. S. C. acco diag . Ld. Raym. Kep. 59. 8. C. — Caith. 352, S. C. 


aud the writ was granted alter much debate, 


| 208 18. For if upon a demurrer upon evidence the jury be diſcharged, 
In which there ſhajl be a wric of inquiry; for tne jury docs not give any 
cafe ſuch a verdict, and therefore they cannot aſſeſs tne damages, and the ſame 


default had 3 i f DP 
— "ys reaſon holds upon a nonſuit, per Holt. Skin. 505. in Sir James 


lied after Har bert's caſe. 

ya wit of 
inhuiry, 1 Cr. 143. and Holt Ch. J. cited 1 Roll. Rep. 272. Brampton's cafe, and 2 Roll. 112. 
#3 Calrs [Rep.] in pont; Skin. 396. Sir James Harvert's Calc, 5 Mod. 129. S. C. & S. P. 


12 Md. 5. 19. But otherv-iſe there they give a verdict; for there a defect 
S.C.&3.P.-of afſefling damages thall not be ſupplied by a writ of enquiry, 


for the fince - _ en f 
* for in ſuch caſe the jury have miſdemeaned themſelves ; for if they 


way" "pag had given damages too high, &c. they might be attainted, and they 
the 1925; are bound to give damages, but in the other caſe it is otherwiſe x 


Ch. 9 per Holt Ch. J. Skin. 595. in Sir James Harbert's caſe. 
Le. Raym. | 


Rep. 39 S. C. & S. P. per Holt Ch. J. 


Holt Ch. J. 20. In a d-tinue of charters where they did not inquire of the 
* value of the charters, Holt ſaid, he had heard that there was a 
ſtanding Writ of enquiry granted, but that he was not ſatisfied with it, for 
this caſe of the reaſon which is given in Cheney's caſe. 10 Kep. 119, per 


= Holt Ch. J 596. cites it as the caſe of Burton and Robinſon. 


he :-membered a cafe about 14 vears ago, where a writ was awarded in ſuch cafe, 5 Mod. 77. in 
ea'c of Harcourt v. Weekes. —5S, C. of Burton v. Robinſon, cited by Holt Ch. J. Ld. Raym. 
Rep, Co. but ſaid, that it was contrary to law. 


21. Action of treſpaſs, and the defendant juſtifies by virtue of 
the ſtatute of 43 Eliz. for the poor's rates, &c. the plaintiff was 


nontuited but no damages were found; therefore counſel — 
or 
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for a writ of error; Holt Ch. J. ſaid he remembered a caſe, where 
upon an action of detinue and upon iſſue non detinet, the jury 
did not inquire of the value and afterwards we granted a writ of 
inquiry. It is every day's practice, that if the plaintiff in replevin 
be nonſuit, the jury ſhall find damages and coſts for the avowant. 
5 Mod. 76. Mich, 7 W. 3. Gardaer v. Hobbs, 

22. Where judgment is by default the court may give the da- 
mages without putting the party to the trouble of a writ of in- 
quiry. 10 Mod. 274. Hill. 1 Geo. B. R. 1 

23. The plaintiff declared on four counts, and the defendant de- | 
murred ts one, and pleaded to 1fſue as to the other three, and the 
plaintiff joingd in demurrer, and had judgment and a writ of inquiry, 
reciting a r e de præmiſſis, and that recuperare debet damna 
eccaſuune præmiſſorum; and now it was moved in arreſt of judg- 
ment, that a writ of inquiry would not lie on this judgment, until 
nolle proſequti was entred as to the other three iſſues or a venire to try 
them ; tor then, ang not before, a writ of inquiry might be had to 
inquire of the damzFs upon the judgment in demurrer ; but in 
this caſe the plaintiZAhaving remitted the damages, as to the other 
three iſſues, before the judgment was entered on the demurrer, it was 
held good; and the maſter of the office aifirmed, that was the pro- 
per method of proceeding. 8 Mod, 108. Mich, 9 Geo. Fleming 
v. Parker, 

24. In an action on the caſe on ſeveral promiſes the plaintiff 
had judgment by default, It was aſſigned for error that there was 
no writ of inquiry; and it ſeems the caſe was, that the inquiry of 

damages was made by a parcel of people got together of their own 
heads, whom the ſheriff had no authority to convene for that pur- 
poſe, ſo that it was urged that what they did, ſhould be of no ac- 
count, But the Court held that the want of a writ of inquiry was 
aided by the late act for amendment of the law. Gibb. 162, 163. [ 309 ] 


8 * 9 
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— 


Mich. 4 Geo. 2. B. R. Mallory v. Jennings. 

25. In an action of covenant, three breaches were aſſigned, one 
whereof was confeſſed, and the other two controverted, and a venire 
facias was awardeg to try the iſſues joined between the parties, and 
to aſſeſs the plaintiff's damages as to the breach confeſſed. Upon 
the trial, plaintiff obtained a verdict; damages were neglected to be 
aſſeſſed as to the breach conſeſſed, which was for non-payment of 
rent. A writ of inquiry was moved for to aſſeſs the damages 
upon the breach confeſſed. The Court granted a rule niſi, which 
was afterwards made abſolute. Barncs's Notes in C. B. 148. 
Mich. 7 Geo. 2. Townlend v. Pool. 


(C. a) Inquiry of. In what Caſes by Default. | KB 


J. T7 treſpaſs the defendant appeared, and pleaded, and departed Br, Default, 


in deſpite, and after plea pleaded, a writ ſhall iſſue to en- E | 
quire of all the damages, but after the plaintiff releaſed the de- D 
in Deſpite, 


parture. Br. Brief de enquire, &c. pl. CY Cites 9 H. LY 15. pl. 4. cites 
2. In S. C. 


* Fr 
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2. In treſpaſs the defendant acknowledged the treſpaſs, and juſfi- 
fred, and after made default at a day of adjournment, and the inqueſt 
was awarded by default, and there is no writ to inquire of the da— 
mages. Br. Briet de enquire, &c. pl. 4. cites 9 H. 5. 15. 

3. In detinue the plaintiff and garniikee are at iſſue, and at nf? 
prius the garniſhee made default; judgment ſhall. be given by his 
default, and the inqueſt ſhail not be taken upon the iſtue, becauſe 
by default the iſſue is waived, ard the ingueft /pail inquire of the 
damages, and the garnithee ſhall not have attaint; per Martyn & 
tot. Cur. Br. Enqueſt. pl. 57. cites 8 H. 6. 5. 

4. Treſpaſs againſt three, who imparted till another term, and at 
the day one made default, therefore a writ of inquiry of damages 
was awarded againſt him, and yet the other two plead a plea in 
bar, ard intitled the third to all, quod nota, Br. Brief de enquire, 
&c. pl. 5. cites 19 H. 6. 8. 

5. In treſpaſs the defendant imparled till another term, and at 
the day made default, and the plaintiff had 7 of inquiry of 


damages. Br. Brief de enquire, &c. pl. 14. Mes 1 H. 7. 11. 
6. In treſpaſs againſt two, they pleaded iÞbar, and in another 


term the one made default, writ of inquiry of damages ſhall be 


awarded againſt him to continue the proceſs againſt him, but the writ 
Hall not iſſue; for the firit jury ſhall tax damages againſt both, if 
they paſs for the plaintiff, and then the writ of inquiry ſhall never 
Hue, and if they pats againſt the plaintiff, then the writ of inquiry 
ſhall iſſue, &c. quod nota, But where the firſt jury aſſeſs da- 
mages, the ſecond jury ſhall not aſſeſs damages. Br, Diſconti- 
nuance de Proceſs ; pl. 25. cites 21 H. 7. 40. h 


[ 310 (D. a) Inquiry of. Writ quaſhed or ſuperſeded ; 


for What; and When. And Notice; In what 
Caſes; When; and How. | | 


I. r OR aſſigned upon a judgment in Shrewſbury Court; 
firſt, becauſe upon the writ of enquiry of damages no day 
was grven to the plaintiff, Secondly, Upon the return of the writ 
of enquiry, &c. It was entered continuato proceſſu jurata ponitur, 
&c. in reſpect that it is a proper continuance for a pannel to try 
an iſſue and not upon an inqueſt of office, as ſo it is. But that 
ought to be returned to be executed, or that the feriff hath not ſent 
the writ, becauſe it is not yet executed. And for theſe errors 
judgment reverſed. Noy. 120. Harrington's caſe. | 
2. Error of a judgment in B. R. in trover, where the bill was 
for 400 buſhels of pippins; and the declaration was for 40 buſhels, 
and judgment being given on nihil dicit, the writ of inquiry recites 
the trauer of 400 buſhels and damages found ta 40l. All the juſtices 
and barons held this to be error; for the judgment ought to be war- 
ranted by the declaration on the record; and rule was given to re- 
verſe the judgment. Cro. J. 294. pl. 14. Mich. g Jac. in Cam, 


Scacc. Cleyton v. Taylor, 
3. Judgment 
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3. Judgment in an inferior court was reverſed, becauſe belng by 
default the writ -of inquiry of damages was only by two jurors, 
and cuſtom alleged to warrant it. But though the writ is per ſa- 
cramentum proborum & legalium hominum, and not duodecim, as 
a venire, Fer the Court reſolved that there cannot be leſs than 


twelve. Vent. 113. Paſch. 23 Car. 2. B. R. Anon. 

4. In an attachment upon a prohibition, it was alleged that the 
defendant had ſued paſt prohibitionem inde ſibi deliberatam. The 
defendant made defauit, and upon a writ of inquiry of damages, the 
Jury gave 100!. Ann for theſe damages and 281, coſts judgment was 
given for the plaintiff in Ireland, who was defendant here; the 
error aſſigned was, that the jury upon the writ of inquiry did not 
come de wvicineta of the Spiritual Gurt, where the proſecution was 
after the prohibition, but elſewhere; and per Cur. for this reaſon 
the inquiſition is void, and the judgment was reverſed, Hill. 31 
& 32 Car. 2. B. R. 2 Jo. 128. Aungier v. Brogan. 

5. No motion fgr a new trial, or to ſet aſide a writ of inquiry 
of damages, after Juotion in arreſt of judgment. 12 Mod. 158. 
Mich, „ W. 7 Nt v. * & 

6. In C. B. they never give a þ upon a writ of inquiry, nor 
is it neceſſary ; for nothing is to be done but to aſcertain the da- 
mages and is no diſcontinuance ; and though upon the writ of in- 
quiry it was mentioned to be per ſacramentum duodecim, and did 
not ſay proborum & legalium hominum, yet it was held good; for 
the entries in C. B. are always ſo. Ld. Raym. Rep. 388. Mich. 
10 W. 3. B. R. Northcott v. Underhill. 

7. In trover for ſeveral loads of word and judgment by default, 
and a writ of inquiry executed; it was moved to ſet aſide the 
writ of inquiry, upon affidavit that the ſheriff refuſed to receive any 
evidence of the value of the wood, but directed the jury to find the 
full damages declared of, and for that it was ſet aſide upon payment 
of coſts, 12 Mod. 317. Mich. 11 W. 3. Earl of Kent v. 
Walters. 

8. Convenient notice is as requiſite to the executing a writ of 
inquiry, as for a trial; agreed per Cur. and that by a late rule of 
Court, if it is to be executed in London, or in Middleſex, and the 
defendant doth not live above forty mules from thence, eight days 
notice will ſuffice ; but if he lives above forty miles from thence, then 
fourteen days notice ought to he given; becauſe at twenty miles per 
day, a man may come to London from any part of England in fif- 
teen days. Mod. Caſes 146. Paſch. 3 Ann. B. R. Williams v. 

ackſon. 

a 9. 4& 5 Anne cap. 16. All flatutes of jeefails ſhall extend to 
judgments entered upon confeſſions, nihil dicit, or non ſum in- 
formatus, in any court of record; and no ſuch judgment ſhall be re- 
verſed, nor any judgment upon any writ of inquiry of damages exe- 
cuted thereon, be ſtayed or reverſed for any imperfection, omiſſun, de- 
fect, or thing which would have been aided, or cured by the ſaid ſta- 
tutes of Jeofails, if a verdict had been given in the action, ſs as there 
be an original writ and warrants of attorney duly filed. 


10. It was moved in arreſt of judgment that there was not . 
teen 
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teen days between the teſte and the return of the writ of inquiry; 
for in all jvdicial writs, where you proceed by original, there muſt 
be fifteen days between the teſte and return, not only in the writ, 
but alfo in the ſubſequent proceſs. And accordingly the Court 
(Holt ablente) inclined that it was ill. Sed adjornatur 11 Mod, 
260. pl. 15. Mich. 8 Ann. B. R. Gately v. Gillingham. 

11. It was declared by the Court, upon a motion, that all n- 
tices of trial, and of inquiries, and countermands of notices, ought 
to be in writing, and that all verbal notices were void. Rep. of 
Prac. in C. B. 3. Paſch. 11 Ann. 1712. Anon: 

But in fuch 12. Upon a motion in relation to the due execution of a wit 
3 of inquiry of damages, the Court held, that after an gruterticutor y 
ande a writ judgment ſigned, the plainti f need only give common notice of the exc- 
of inquiry, cution of a writ of inquiry, notwithſtanding the judgment was ſigned 
becaule er, above à year before, Rep. of Prac. in C. B. 4. Trin. 11 Ann. 


cu ed above 


a year afier 1712. Anon. 


notice mould have been given; and ſo in all cafes of notices, where the have not been any pro- 
ceedings within a year, 2 term's notice mult be given. Rep. of Prac. in C. B. g7. 98. Hill. 7 


co. 2. Paul v. Gledhill. 


. , f 
interſocuto- 
ry judement, and a term's natice net given. The Court ſet aſide ner becauſe a term's 


Barnes's Notes in C. B. 206, 207. S. C. according y. 


13. In this caſe the queſtion was, whether upon the execution 
of a writ of inquiry of damages in dawer, notice of executing 
that inquiry ſhould be given; and upon hearing counſel] on both 
ſides, the Court were of opinion that natice ought to be given, and 

a for want thereof, ſet aſide the writ of inquiry: for upon any writ 
of inquiry whatſoever, it is very reaſonable that the party ſhould 
have an opportunity of defending himſelf in reſpect to the mea- 
ſure of damages. Rep. of Prac. in C. B. 14. Mich. 4 Geo. 1. 
Strangeways v. Aſcough. | 

14. It is admitted, that in covenant, where damages are to be 
recovered, the jury upon a writ of inquiry are the proper judges of 
the quantum of the damages; and for that reaſon the Court will na: 
fet aſide their inguiry where they give ſmall damages; but it is other- 
wife where the covenant is for payment of money, and the ſum is af- 
certained, becauſe in ſuch cafe the ſum being certain, the jury 
cannot leſſen the damages; and this is the conſtant difference in 
ſuch caſes, and it is the ſame as if an aſſumpſit had been brought 
for money upon a note under hand, for there the jury cannot miti- 
gate the damages; if they do the Court will ſet their verdict aſide. 
8 Mod. 197, 198. Mich. 10 Geo. in the caſe of Parr v. Purbeck. 

212 15. It was held by the Court that notice of trial, or inquiry 
D-i-n82nt mult be delivered to the defendant, where the attorney is not known, 
appearedby or not to be met with, Rep. of Prac. in C. B. 62. Hill. 4 Geo. 2. 
eee Higgins v. Stuart. 

alter judgment plaintiff gave votice of the execution of a wiit of inquiry 7 defendant himſelf, (and 


not 14 bis attorney) Winch was held bad notice, and the writ of inquiry and inquiſition takes there- 
nn were 01Geced to be ſet aſide. Notes in C. B. 213. Mich, 10 Gco. 2, Lee v. Bradford. 


16. Action upon the caſe for goods fold and delivered upon the 
execution of the writ of inquiry, jury allowed plaintiff 61, 58. in- 
tereſt far the balance of the account due to him, Defendant moved 

to 
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to ſer aſide the inquiſition; and the Court were of opinion that 
intereſt could not be allowed in any caſe, except upon promiſlory 
notes and bills of exchange, and that the inquiſition ought to be 
ſet atide, But by conſent the bl. 58. part of the damages were 
ordered to be remitted by the plaintiff to fave the expence of a 
ncw inquiry. Barns's Notes in C. B. 149. Pinock v. Willet. 

17. An action upon the cafe was brought on a promiſſory note, to 
which tae defendant, with leave of the Court, had pleaded doubly, 
viz. non af}. and non aff. infra ſex annos. Plaintiff took ſue upon 
the non aſſ. and replied an original as to the non af}. infra jex annos. 
And thereupon iſſue was joined upon nul tiel record. Plaintiff, upon 
the laſt iſſue, obtained judgment; and thereupon proceeded to 
execute a Avrit of inquiry of damages, without trial of the firſt 
iſſue. Defendant moved to ſet aſide the writ of inquiry; and the 
Court, upon kearing counſel on both {ides, ordered the writ of 
inquiry and inquiiition taken thereon to be ſet aſide. Barns's 
Nores in C B. 150. * Geo. 2. Pryor v. the Earl of Iſlay, 
Executor of the EH of Suffolk. 

18 A motion tot aſide an inquiry, becauſe ane of the defend- 
ants was not ſerved with notice of the execution of the inquiry. 
Per Cur. where the proceedings are according to the act 12 Geo. 
1. and no attorncy appears, each defendant ought to have notice; 
ſo the inquiry was ſet aſide. Rep. of Prac. in C. B. 94. Mich, 
7 Geo. 2. Ningdon v. Herne and Froſt. 

19. A motion to ſet aſide a writ of inquiry for uncertainty in the Barnes“ 
notice; the notice given was, that the writ , be executed at a Notes in 
certain hour (mentioned in the notice) or as gn, aſter as the ſheriff . * 
could attend; the Court unanimeuſly agreed that this notice was Geo. 2.8. C. 
irregular for the incertainty, and granted a rule to ſhew cauſe, ?<cording- 
which was afterwards made abſolute. Rep. of Prac. in C. B. 99. Ty 
Paſch. 7 Geo. 2. Hannaford v Holman. 

20. Notice of the execution of a writ of inquiry of damages 
was given for a particular day, but no bour was mentioned. De— 
fendant moved to fut it aſide, and obtained a rule niſi; plaintiff, on 
ſhewing cauſe, ſwore that defendant, aſter the notice given, had de- 
clared he would make no defence, Court was of opinion, that this 
was not ſufficient to make the notice good, and therefore ſet aſide 
the inquiry, but without coſts, Barnes's Notes in C. B. 204. 

Mich. 7 Geo. 2. Langſtaffe v. Lamb. 

21. Plaintiff replied to a plea of a record of a fermer recovery 
of the ſame det, quod non havelur aliqued tale recordum, and gave 
notice upon the back of the replication to execute a writ of inquiry 
of damages, in caſe judgment went for him upon the iſſue of nul tiel 
record. Detendant moved to ſet aſide the inquiry for want of due 
notice, and inſiſted that this caſe is not within the letter of any of 
the rules of court obliging defendants to take ſhort notice. A 
rule was made to ſhew cauſe, which was afterwards diſcharged 
upon hearing counſel on both fides. If this caſe be not within the 
letter of the rules, it is within their inteation, and is warranted by [ 313 } 
the conſtant practice of the Court. Barnes's Notes in C. B. 174. 

Hill, 8 Geo. 2. Long v. Lingood. 
| 22. Notice 
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22. Notice was given to execute a writ of inquiry of damages; 
ai the ſheriff” s office in Northampton“, between the hours of ten and 


$.C.acco:d- wo. Upon hearing counſcl on both ſides, the Court was of opi- 


ingly. 


Same points 
cited as neid 


nion, that the notice was bad, both as to place and time. It 
Hould have been expreſſed at what ſign, or whoſe houſe, the ſheriff's 


according- Office was kept at; and the f me is too extenſive, which ought to 


ly, Co- be confined to two hours. The writ of inquiry and inquiſition 

Rep. £51. taken thereupon, were ſet aſide. Barnes's Notes in C. B. 211. 
S. C. Hill. 8 Geo. 2. Squire v. Almond. 

cited N 

Barnes's Notes in C. B. 228. * Notes in C. B. 207. Paſch. 7 Geo. 2. Fos rEA v. 


SSALEs, S. P. and ruled to ſhew cauſe why the inquiry ſhould not be ſet aſide. 


So where 


the notice was of executing it between 11 & 2. Barncs's Notes in C. B. 210. Trin. 7 & 8 Geo. 2. 
Robinſon v. Philips. 


Comyns's 
Rev. 551. 
S. C. and 


23. Notice of the execution of the writ of inquiry was twice 
continued. Court held the ſecond continuance bad. A-notice 
can be continued but once. The fi continuance was alſo bad, 
not being ſerved til within an hour before tffytime appointed for 
the execution of the writ of inquiry; it d have been ſerved 
two days before. Notes in C. B. 210. Mich. 8 Geo. 2. Price 
v. Bambridge. 

24. Notice was given of the execution of a writ of inquiry of 
damages, at the Three Tons in Brosk-ſtreet, without ſaying in 


ine vit was Holborn, or elſewhere, though there are three ſtreets of that name 
ler alide, by in Com? Midd'. On a motion to ſet aſide the writ of inquiry for 


the opinion 


of all the 


this defect in the notice, it was urged for the plaintiff, that the 


Court. Three Tons in Brook-ftreet, where the ſheriff of Middleſex con- 


Rep. of 
Prat. in 


C. B. 133- 


flantly exccutes writs of inguiry in Vacation time, is a well known 
place to every practifer ; but per Cur. the notice is not ſo certain 


$.C.accord- as it ought to be, the inquiry and inquiſition thereupon taken, muſt 


ingly, but 
if it had 


be ſet aude. Barnes's Notes in C. B. 214, 215. Trin. 10 Geo. 2. 


been ſaid in Le Mark v. Newnham. 


Brook- 


treet, Holborn, it would have been good. 


Plaintiff gave notice of the execution of a writ 


of inquity of damages at the fign of the Hell, without mating mention of any town, which notice 
was held inſuficient, and the wquriry fet ande. Barnes's Notes in C. 6. 218. Paich, 11 Geo. 2. 


Hollu v. Wenbury. 


25. Notice of executing writ of inquiry of damages at the 
Maoot- hall in the Caſtle-Gartb, without ſaying in what county, was 
held inſufficient, and the inquiry ſet aſide. Barnes's Notes in 
C. B. 216. Mich. 11 Geo. 2. Lowes v. Smith in Northumber- 
land. 

26. Defendant had obtained a judge's order for time to plead, 
leading iſſuable, and taking notice of trial within term, or if be 
ſpruld not plead, taling the like notice of executing 21 inquiry. 
The time for pleading expired February 5, when defendant not 
pleading, plaintiff figned judgment ; and February 7, gave notice to 
execute inquiry on the 8th. Defendant moved to ſet afide the in- 


quiry for inſufficiency of notice, urging, that the plaintiff ought to 


give as much notice as he could, Per Cur. plaintiff might have 
given notice on the bth; Short notice ſhould be, at leaſt, as much 
a 
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as is ſufficient to countermand a notice, viz. tw days, Let the 
inquiry be ſet aſide without coſts. Barnes's Notes in C. B. 217. 
Hill. 11 Geo. 2. Butler v. Johnſon. 

27. Rule to ſhew cauſe why writ of inquiry, returnable on a 
general return (and not at a day certain, as it ſhould have been, 
the proceeding being by bill) ſhould not be ſet aſide, diſcharged, 
becauſe this is matter of error, appearing upon the record, and not 
irregularity; and whether it is helped, or no, by the ſtatutes of 
jeofails, is not now the queſtion, Barnes's Notes in C. B. 152. 
Mich. I2 Geo. 2. Elmes v. Tomlinſon. 

28. Motion to ſet aſide inquiry for irregularity, notice being [ 314 ] 
given to execute it at eleven o'clock, without naming any other 
hour; Cut. held it regular, provided it was executed before 
twelve; which appeared by affidavit. Court diſcharged the rule 
to ſhew cauſe. Barnes's Notes in C. B. 218. Mich. 12 Geo, 2, 


Laſt v. Denny. 


12 
(E. a) Writ & Inquiry. Executed. At what 
Time or Place, and what muſt be proved then, 


I. TN trover and converſion of 40 loads of corn, the defendant 1. 178. pl. 
| as to 20 loads pleaded not guilty, and as to the reſidue, a 251. S. C. 
ſpecial plea to which the plaintiff demurred, and it was adjudged —_ : 
for him; whereupon iſſued a writ of inquiry of damages; it was pea. ” 
moved, that the writ of inquiry ought not to be, becauſe the ie Cr E.146, 
was yet untried ; it was ſaid on the other fide, that it is in the diſ- pl. 2 5 _ 
cretion of the Court to grant ſuch writ or not, which Wray does not aps 
granted, but ſaid, it is u/ual here to grant it preſently. Le. 141, Pest. 
pl. 197. Trin. 31 Eliz. Ward v. Blunt. 

2. A writ of inquiry may be executed on the ſame day on which See tit. Pro- 


it is returnable. Cro. E. 468. (bis) pl. 26. Paſch. 38 Eliz. B. R. 129 


Gawen v. Ludlow. the notes 
there. 
3. In a quare impedit, where the writ of inquiry was of the va- — — — 
ceis (ly) pl. 


Jue, it was executed on the day of the return; but the jury did - * 
not give their verdict till two days after ; adjudged good. Cited notes there, 
per Cur, Cro. E. 468. pl. 26. Paſch. 38 Eliz. as the caſe of 
Buckler and the Queen, | 

4. A writ of covenant was brought in London, and the breach Cro. J. 142, 
was alleged in Hertfordſhire ; the plaintiff had judgment upon a ich. * 
nihil dicit. By the Court, and the prothonotaries ſaid that, the B. R. Smith 
writ of inquiry of damages, ſhall be awarded to London, and not . Betten, 
to Hertford ; for the action is laid in London; though the thing, co 
in which the breach is alleged, was meerly local, becauſe damages writ well 
only are to be recovered. As in treſpaſs in London, the defendant — in 
pleads à releaſe, &c. at Hertford, that ſhall be tried at London. berufs- the 
And that is but a jury of office, whereof no attaint lies. Noy, covenant is 


142, Smith v. Payter, founded on 
| : a writing 


made io London, and adjudged accordinglys 
Voi. VII. A A 2: bY Upon 
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r Upon judgment in tr-ſpaſs on non ſum inſormat' and a writ 
— of inquiry, it was moved, that the writ ſhould not be filed, becauſe 
ly the plaintiff on the inquiry did not prove that they were his goods, 
Bro». but oy che value of them, and a difference taken at the bar, be- 
214. Go tween an adm confe/Jed, and a non ſum informat'; but per Cur. 


in :o(ide , 
— ns both caſes are alike, and the plaintiff is not bound to prove his 


verd. 

S. C. cued property in either of them, for the writ commands the value only 

age gan to be :ii.quired of, and if the plaintiff ſhould be bound to prove his 

Ren. property, and fail thereof, it would be in d-/trudtion of the f N 

Cropicy. judgment, which cannot be. But it is otherwiſe where not guiily 
is pleaded, for then the treſpaſs is denied, whic1 muſt be proved 
and t: ied by the jury, and in that caſe both tlic value apd property 
do come in queſtion. Cro. J. 229. pl. 1. Palch. 7 Jac. B. R. 
Goodwin v. Welch and Over. 

[ 315 186. Upon a writ of inquiry upon a judgment by dofault upon an 
aſſump/it (if it be inſiſted upon) the plaintiff muſt prove his debt; 
tor by the judgment the plaintiff is to recover; but the quantum 
i; to be inquired into by the jury; and if the intiff is to recover, 
and if the plaintiff proves nothing, he mifft be content with a 
penny, or ſome ſuch ſmall matter of damages. 2 L. P. R. 67. 

7. An in4«b. aff. was brought for 29l. as executer to A. for fo 
much of the ſaid A's money, had and received by the defendant in 
his life-time 3 whereupon the plaintiff had judgment by nihil dicit, 
and upon a writ of inquiry, (the aint nit being provided to 
prove the delt, ſuppoſing it to be confeſſed by the judgment) the 
Jury feurd but 2 pence damages, Ventris moved to ſet aſide 
the writ of inquiry, for that the plaintiff was not obliged in this 
action to prove the debt at the executing of the writ of inquiry, 
no more than if he had brought an dien F debt, cites Cro. J. 
220. and Yelv. 152. Per Cur. this being in an action upen the 
caſe, which lies in damazes, the debt ought to have been proved, 
and fo let it ſtand, Vent. 347. Hill. 31 & 32 Car. 2. B. R. 
Reve v. Cropley. 

8. Upon executing a writ of inquiry the defendants having con- 
feſſed is not ſufficient, but the plaintiff muſt prove the quantum and 
value. 2 Show. 86, Hill. 31 & 32 Car. 2. B. R. Hodder v. 
Saunders. X 

9. A writ of inquiry was made returnable after the term, but 
was executed within the term; and the Court inclined to amend it. 
Carth. 70. Mich, 1 W. & M. in B. R. Hammond v. Purcell. 

10. If there be demurrer ts part, and plea ts iſue to part, and 
judgment upen the demurrer before the iſſue tried, the plaintiff, if he 
pleaſes, may enter @ non preſ. upon the iſſue, and take a writ of en- 
quiry of damages upon the judgment on demutrer, but it is not to 
be taken out till after non proſ. entered on the other; for if they 
will procced upon the jflue, the jury that try it ought to inquire of 
the damages on the other; and here, becauſe a writ of enquiry 
v.as taken out without entering of non prof. that matter was 
moved in bar of final judgment, and thereupon it was ſtayed till 
they moved of the other 11d, Per Cur. 12 Mod. 558. Mich. 13 
W. 3. Anon. 

3 x1, If 
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11. If plaintiff delay the executing a writ of inquiry, till a year 
after the interlocutory judgment he cannot do it after without a ci. 
1 Per Holt Ch. J. 12 Mod. 500. Paſch, 13 W. 3. How v, 
Acton, 

12. In this caſe it was held that in all ſuperior courts the judge 
ſends his precept to the ſheriff to enquire of damages, but in Lon ion 
(and] in all ether infer tor courts, an inqueſt is ſummoned in Court, 
and the Court takes the inquiſitiin of damages. 3 dalk, 400. pl, 
2. Mich, 1 Ann. B. R. Caſt v. Eſtington. | 

13. After a juigm-nt bv dif:ult for the plaintiff and a writ of 
enquiry brought, it was moved that it might be executed before the 
Ch J. & the ſittings at Guildhall in London, the action being 
brought for 200001. and a rule was made accordingly. 8 Mod. 
240. Paſch 10 Geo. Eaſt India Company v. Ellis. 

14. Plainti.i had given notice of executing a writ of inquiry at 
St. Albans, Com' Hertf' and bath pas ties attended with counſel and 
witneſſes on Map 2, 1739. But when the under-fheriff was about 
to execute the wenn he perceived it to be returnable laſt term, and 
would not proceed. Defendant moved for coſts upon affidavit of 
great expence, and had rule to ſhew cauſe. Upon ſhewing cauſe 
it was urged for the plaintiff, that this Court had never yet given 
coſts for not proceeding to execute writs of inquiry according to 
notice, And this is a meer miſtake z plaintiff was diſappointed as 
well as defendant. Per Cur. though there has been hitherto no 
rule for colts in this court, yet notices of inquiry ſtand upon the 
fame reaſon as notices of trial, and the Court of King's Bench 
grants coſts in both caſes; and were this a common caſe, coſts 
could not be granted; but it appearing that the inquiry was re- 
turnable long before the day appointed for the execution thereof, 
let the plaintiff pay coſts; it is not reaſonable the defendant ſhould 


315 7 


1 Salk. 130 
pl. 14.5. C. 
but S. P. 
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ſuffer by the miſtake of the plaintiff's attorney, and let a general” 


rule be drawn up, that caſts be paid for the future where inquiries 
are not executed purſuant to notice. Barnes's Notes in C. B. 152, 
Paſch. 12 Geo. 2. Ketle v. Bromſall. 

15. Plaintiff executed a writ of inquiry; whereupon the jury 
found no damages; and plaintiff executed a ſecend writ of inquiry 
without quaſhing the firſt. And on the ſecond the jury found a 
half-penny damages. Defendant moved to ſet aſide the execution 
of the ſecond writ, and had a rule to ſhew cauſe, which rule was 
made abſolute; the Court being of opinion that the ſecond writ 
was irregularly iſſued, the firſt pending, and not returned. Barnes's 
Notes in C. b. 154. Trin. 13 Geo. 2. Bunting v. Teaſdaile. 


(F. a) Inquiry of. New Writ granted; or ne- 


ceſſary; in what Caſes. 


1. AS TE was brought by J. Archdeacon of D. of the 
8 "> of his predeceſſor ; the proceſs i/Jued to the ſheriff 
fo inquire of the waſte, and he made return, Ihe 611ginal 725 

| Aa3 ; oat 


3 T3? 
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That the defendant fecit vaſtum in tenementis, which J. S. prede- 
ceſſor of the paint, leaſed to the defendant ad exhæredationem 
ipſtus archidiacent, but did not determine if the waſte was in the 
time of the predeceſſor, or in the time of the plaintiff, and the 
writ of inquiry of the waſte was quod venire fac. coram te twelve 
&c. gui querentem nulla affinit. attingant, and did not ſay eundem 
guerentem nec defendentem nulla afiinitate attingunt, and therefore 
ill; for in this writ the ſheriff is judge and officer, and the — 
may challenge, and have attaint; for which default, and becauſe 
it is not expreſſed in the original, nor in the verdict, if the waſte 
was in the time of the predeceſſor, or in the time of the plaintiff, 
therefore mention was made in the Roll of thoſe matters by ſpecial 
entry, and anther writ awarded to inquire of the damages, and 
thoſe matters ſpecially put in the writ ; quod nota, Br. Waſte, pl. 
58. cites M. 2 H. 4. 2. 
_ 2. In treſpaſs by a poor woman for breaking her cloſe, conti- 
nodes . . . . . 
cites 5. P. Auande for fix years, Upon a writ of inquiry, thę jury found only 
held ac- IOs. damages; whereas the land was worth 41, fr: and there- 
— upon ſhe moved the Court for a melius inguifendum, but it was 
brought by denied; for ſo there might be infinite inquiries, But it is ſome- 
theCountels times granted upon the motion of the defendant, where the damages 
of Derby. are exceſſive, or ſome miſdemeanors are alleged in the plaintiff, 
but never to the plaintiff, becauſe the ſuing forth the writ is his 
own act. 2 Leon. 214. pl. 272. Mich. 3o Eliz. C. B. Anon. 
3. In an aſſiſe of novel diſſeiſin, the diſſeiſin was found, and da- 
mages taxed by the recognitors; the diſſeiſar, after this veraitt, 
and before judgment, cut down timber to the value of 10l. the re- 
cognitors may be re- aſſembled to increaſe the damages. By all 
the ſages of the law. I underſtand this caſe to have been before 
the recognitors were diſcharged by the Court, and the verdict 
entered. Jenk. 6. pl. . | : 
[ 317 ] 4. The Court was moved for a new writ of inquiry into Lon- 
don, and to ſtay the filing of a former, becauſe of exceſſive da- 
mages but it was denied. 1 Mod, 2. pl. 3. Mich. 21 Car. 2. 
8Mod. 196. 5. A new writ of inquiry was granted, where the damages 
Parry, Pur” given were unreaſonably ſmall. 2 Show. 20. pl. 203. Paſch. 34 


beck. S. P. : 
lid. Car. 2. B. R. Creſwick v. Saunders. 


21. Parr v. 
Niblet. S. P. 
nite inquirics, Anon. 


2 Le. 214. pl. 272. S. P. but denied to be granted, for ſo there might be infi- 
Rnodes J. cites the Counteſs of Derby's caſe, in dove. Ibid. 


6. In all cafes where attaint would lie againſt the petit jury for 
exceſſive damages, there, if no damages be aſſeſſed, ſuch an omiſſion 
ſhall not be ſupplied by a new inquiry. 12 Mod. 12 Mich. 3 W. 

and M. Germin & Ux' v. Orchard. cites 11 Co. 119. a. 
8 Mod. 197. 7. In covenant to pay Tool. and that upon default the covenantae 
i might enter and take the profits ; the defendant pleaded entry and 
the Court prixal del profits in bar, and judgment was for the plaintiff upon 
looking demurrer; and upon the writ of inquiry the jury gave damages; 
. and upon motion a writ of inquiry was awarded; for debt might 
giviag ſmall have been brought upon this covenant, it being to pay a ſum 
5% t0 certain; 
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certain, and this is not like an iſſue where the jury are to give no bea con- 
more damages than are proved. But here the jury are to give the 1 
whole, unleſs the defendant proves ſomething in mitigation, which warded a 
was not done in this caſe ; therefore, though the common rule new wit; 
holds, that no new trial, or new writ of inquiry, ſhall be for too — 4 
ſmall damages; yet there being a contrivance in this caſe, it common 


differs. 2 Salk. 647. pl. 17. Mich. 10 W. 3. B. R. Anon. rule tu be 


as in the 
principal caſe, and ſaid, that otherwiſe this inconvenience might follow, viz. that the imall 
damages given by the firſt jury, might influence the ſecond jury to give greater, 


8. In an action of covenant for non-payment of rent reſerved upon 
a leaſed for years, there was judgment againſt the defendant by 
default; and upon a writ of inquiry executed, the jury gave the 
plaintiff but 15. damages, and no more, though he proved that the 
defendant owed him 150l. for rent, The reaſon why the jury 
gave 1s. and no more, was, for that the defendant to:k this leaje of 
the plaintiff of ng certain piece of ground, in which he (the leſſee) 
covenanted to pM ſo much rent; and the leſſor covenanted, that he 
ſhould have ſuch a ſewer, or dam, to keep water, he (the leſſee) 
intending to ſet up a paper- mill, but the commiſſioners of ſewers bad 
made the water-courſe ſo narrow, that he cauid not have water 
Sufficient for his purpo,e ; and being unwilling to ſue the leſſor upon 
this covenant, he let the land to the leſſor; and thereupon another 
perſon entered, and was poſſiJed thereef,, and ſet up a corn- mill, 
and the miller paid the rent; and all this being known to the 
jury, who were of the neighbourhood, they gave the plaintiff 18, 
and no more. The Court was of opinion to ſet aſide this writ 
of inquiry ; for though the ſuppoſed breach of cavenant (on the 
plaintiff's ſide was true) viz. that the defendant had not ſufficient 
water to ſet up his paper-mill, and that had been given in evidence 
to the jury on the writ of inquiry; yet they could not have mi- 
tigated the damages on that account, much leſs when it was not 
given in evidence, It is true, the leſſee left the land for that 
reaſon ; and another entered and poſſeſſed it, which entry, &c. 
might have been given in evidence upon the trial of an iſſue joined, 
but not to a jury upon a writ of inquiry after a judgment upon a 
demurrer ; neither did the defendant give it in evidence to the jury, 
but pretends they knew it themſelves, 8 Mod. 196, 197. Mich. 
10 Geo, Parr v. Purbeck, 


(G. a) In what Caſes a Writ of Inquiry may be [ 318 J 
awarded after Reverſal and Judgment Quod Re- 
cuperet and the Record remanded ; and out of 
what Court. 


1. A brought treſpaſs againſt B. in B. R. and upon demurrer cio. 1.206; 
| A. upon the plea of defendant, it was adjudged for defendant. | 9g 
But that judgment was reverſed in the Exchequer Chamber in error, Ag 


aldaw v. 


A 2 3 but Ridg:. 5. C. 


. * 
4 1 
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Nates the but no writ of inquiry of damages could be awarded out of the 
cemurrer'9 Exchequer Chamber by the ſtatute 27 El. 8. A. may ſue a writ 


be upon the | : x : 
replication, Of inquiry * B. R. For the firſt judgment being reverſed, 
e is not a bar. Noy. 129. Falder v. Ridge. 

ed tor tile 
&cfeadant, and that judgment reverſed, and adjudged, that the plaintiff recuperet, and the record 
remanded; and the lab intends that execuiion ſhall be done upon the record remanded, and that 
all hal be done which eppertains thereto; fo that a writ of inquiry of damages is to be awarded, 
which betag returned, there is to be a lecend judg ment, that the plaintiff ſhall recover the damages 
found ; and adjudged accordingl:. Y Iv. 74+ S. C. but S. P. does not appear. 

In the ca e of Faidow v. Ridge, the Court of Exchequer Chamber aſter the reveiſal, &c. gave 
Judgment quod guerens recuperet, &c. But becauſe they wanted power to award a wiit of inquiry, 
hi was neceiiary in that cafe, bring on a demurrer, and ther-fore 1t was ſent back into B. R. 
for the execution of that writ, and thereupon to give final judgment for him. Carth. 181, Hill, 
a & g . & M. ia B. R. in cſe o Philips v. Bury, 

But inns otherwiſe where the judgment is againſt the plaintiff in B. R. 4 a ſpecial Verdict, and 
that judgm-nt reteſed in the Exchequer Chamber for in that caſe there being no writ of inquiry 
requiſue. the Court of Exchequer Chamber does rot only give judgment of reverſal, but a compleat 
judgment tor the plaintiff in the action {viz ) Q recuperet, Fe, and for this difference the caſes 
(marked * infra) wire cited. Carth. 181. iu S. C. a 

* D. 343.373. 4 Int. 72. Yelv. 118. F. N. B. 19. (D). 2 Saund. 224. 234 235· 


2. And if judgment had been given in treſjMs in C. B. for 
defendant, and reverſed in B. R. ſuch courſe thould have been 
taken, as if the firſt judgment had been giver: ag inſt the defendant. 
Cro. J. 206. pl. 1. Paſch. 6 Jac. B. R. in cafe of Faldowe v. 
Ridge. | 

mY If judgment be given againſt the defendant in King's Bench, 
and a writ of error be brought thereupon, and judgment reverſed 
in the Exchequer Chamber, the Exchequer Chamber muſt give 
the interlocutory judgment, quod quer' recuperet, and this court 
award the writ of inquiry of damages ; and fo is Faldo and Ridge's 
caſe in Yelv. 74. 2 Cr. 206. 12 Mod, 153. Mich. 9. W. 3. 
Anon, 


(H. a) What Damages may be given on a Writ 
of Inquiry. 


Br. Da I. a a writ of inquiry of damages, the Serif returned, that 
mages, pl. he had extended the land of whzich the di ſſeiſin was made at 
8. C. 2065. 84. per annum, and that from the day of the diſſeiſin, till the 
; day of the inquifition taken, is a year and a half, and taxed the 
damages at 10l. Per Danby, the plaintiff ſhall recover the da- 
mages taxed, for though the land is worth but 26s. and 8d. per 
annum, yet it may be that the defendant has cut trees upon the land, 
or ſuch like, ſo that in a year and a half upon ſuch little land he 
might do 201. damage, quod nota, good reaſon. Br. Brief de 
Enquire, &c. pl. 9. cites 7 E. 4. 5. 
[ 319 ] 2. Where on writ of inquiry intire damages are given, and 
for part of which na damages could be given, that part ſhall be 
1 as ſurpluſage. 12 Mod. 157. Trin. 9 W. 3. Weſt v. 
: „ — . N (rt * 
3. Writ of error of a judgment in C. B. where the judgment 
was by default and damages /eparated by writ of inquiry, ann 
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if there be two plaintiffs, in many caſes there may be judgment 
for one party, and non pros” entered for the other; and the judg- 
ment upon the non pros” is, quod eat inde fine die; but where 
the non pros” is only for part of the thing demanded it amounts 
to a releafe only for ſo much. 12 Mod. 334. Paſch, 12 W. 3. 
Stanhope v. Pemberton. | 

4. In covenant to pay the rent and maintain the tenements, the 
plaintiff had judgment and a writ of inquiry iſſued, and was re- 
turned; it was athgned for error, that the ſaid writ could not be 
a writ in this action, becauſe it recited all the fafts an the preſent 
tenſe, viz. that the rent adbuc inſelutus exiũit, and the tencments 
adhuc arò out of repair; whereas the action of covenant is only 


for rent in arrear, and tenements not repaired at the time of the 


original ſued; but this adbuc im the writ of inquiry refers to the 
time of the teſte of the writ of inquiry. Secondly, the plaintiff 
ought to recover only for the damages that he hath ſuſtained at 
the time of the aqion brought; but here the jury upon the writ 
of inquiry, have Pen damages that the plaintiff ſuſtained the 
bringing of the aCtion, viz. until the writ of inquiry fued, which 
is erroneous, cites 2 Saund. 169, Hambleton v. Vere. Hob. 
189. Harbin v. Green, Trin. 9. W. 3. B. R. Prince v. 
Moulton, But it was anſwered by the Ch. J. 1. That the writ 
ef inquiry recited the declaration in hac verba, which was well 
enough, 2. That it was not like the caſes cited, where more 
damages were given than ought to have been given; becauſe 
the jury in this caſe ought to give ſo much in damages as would 
repair the tenements, and put them into ſuch condition, as they 
ought to be in, and damages allo for the rent; and therefore 
4 the tenements were become in a worſe condition ſince the action 
rought, they ought to give damages for them. And the judgment 
was affirmed by the whole Court, 2 Ld. Raym. 802. Mica. 
1 Ann, Shortridge v. Lainplugh. 

5. A writ of inquiry was executed, ahd plaintiff moved to 
quaſh the inquiſition by reafon of the ſmalineſs of damages, which 
was denied, Where the jury find any damages, the inquiſition 

uſt ſtand ; aliter had they found no damages. Barns's notes in 


„B. 152. Mich, 10 Geo, 2. Burges v. Nightingale, 


(I. a) What Things are to be inquired. 


1\} TPON the executing a writ of inquiry of damages in 
| treſpaſs for digging a hele in the plaintiff's ſoil, coherely 
bis land was over-fimwn, continuando tranſgreſſionem for nine months 
and it was inſiſted, that they might give evidence of a conſequen- 
tial damage after the nine months, as well as in a nwufance which 
continues for nine months, and the cauſe is removed, if the eff-& 
continues after, damage may be recovered for it; but Holt faid, 
he was not ſatisfied that the parity would hold, for the g of the 
action in a nuiſance is the damage; and therefore, as long as there 
4 4 4 are 
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are damages, there is ground for an action; but treſpaſs is one 
intire act, and the very tort is the gift of the action; and therefore 
he ſaid, he doubted whether an action * would lie for the conti- 
nuance of a treſpaſs, as for that of a nuiſance. Note, in writs of 
inquiry, the jury ſet their hands and ſeals to their verdict. 12 Mod. 
519. Paſch. 13 W. 3. the caſe of the farmers of Hampſtead 
water, 


(K. a) What may be done in or about the execu- 
ting a Writ of Inquiry. p 

1. 1 defence be made upon a writ of inquiry, yet 
it would not aid a judgment, if irregularly obtained. Per 


Holt Ch. J. 11 Mod. 262. pl. 20. Mich. 8 Ann. B. R. incaſe of 
Taylor v. „ » „ % „ „ „ f ; 


(L. a) Inquiry of. In what Caſes it muſt be by 
the firſt Jury, or not, aud where by the Court. 


1. IN dewer, the tenant ſaid that he has been ready at all times 

to render dower and yet is, and the demandant averred the 
contrary, by which e recovered deter, and for damages prayed 
the inqueſt to inquire of the damages, and could not have it; for 
this is an iſſue joined between the parties, which ſhall be tried 
by niſi prius ; per Cur. Br. Enqueſt. pl. 79. cites 34 E. 3. 

2. Decies tantum, the inqueit feund that one had taken Tos. 
and another bs. and another a coat, price 40d. to the damage of ten 
marks, and becauſe the damages were not ſevered, the Juſtices 
were in opinion to have taken inqueſt de novo; by which the 
plaintiff releaſed the damages, and had judgment. Quere, if this 
is intended this inqueſt which gave the firſt verdict, or other in- 
queſt de novo, Br. Enqueſt. pl. 6. cites 44 E. 3. 36. 

Br. Default, 3. In treſpaſs again/? ſeveral, they pleaded at bar and are at iſſue, 
pl. 59. cites and at another term one of them made default, and writ was awarded 
— wg to inquire of damages againſt him in order to continue the proceſs 
685 i: againſt him and to avoid a diſcontinuance, but this writ ſhall not 
ſeems, that iſſue till the ifſue be tried againſt the others; for if it paſſes for the 
. — plaintiff againſt the others, then they ſhall aſſeſs —_ for the 
gain one Whole, and then the writ of inquiry ſhall never iſſue; for the 
alone. and damages are tried againſt all by the inqueſt which paſſes upon the 
be pleas © iſſue. But if the iſſue paſſes againſt the plaintiff, then the writ 
after makes {ball iſſue againſt him that made default, and ſo it was done by 
dcfavit. that accord of all the Court. Quod nota. Br. Brief. de Inquier, &c, 
py us he. 8; cites 39 H. 6. 1. 
- waved, and 

writ ſhall be awarded to enquire of the damage, and where the firſt jury aſſeſs damages, the ſecond 
jury ſha!! not aſſeſs damages Br. Diſcontinuance de — 4 pl. 25+ Cites 8. C....„ͤm/ͤ 


8. E. cued per Cur, 11 Rep. 6. 2.— 8. C. cited Roll. Rep. 30. : 
|; 4. In 
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4. In treſpaſs, the defendant imparled and at the day, &c. made Br. Default, 
default, and therefore writ of inquiry of damages was awarded, 5 Gs. Ses 
quod nota. Br. Default, pl. 52. cites 1 H. 7. 11. "0 

* 5. And per Moyle, where two plead nat guilty ſeverally in treſ- 
paſs, and ſeveral venire facias are awarded, the inqueſt which firſt 
paſſes ſhall aſſeſs damages againſt all, and the ſecond jury ſhall not 
aſſeſs damages, and there the other defendant ſha'l be charged of 
the damages by the inqueſt, which paſſed upon the iſſue, to which 
he was no party, but he was party to the original, quod nota 
and therefore may have attaint alſo, et non negatur, and in this 
caſe the ſecond inqueſt ſhall not aſſeſs the damages, quod nota. Br. 

Brief de Iquier, &c. pl. 8. cites 39 H. 6. 1. 

6. In treſpaſs they were at ifſue, and venire facias returned, and 
at the ſame day the def:ndant confeſſed the action, and the inqueſt 
[was] at the bar, aud by award of the Court this jury tried the 
damages, and no new writ, to inquire it, was awarded, quod nota. 

Br. Damages, pl. 27. cites 18 E. 4. 7. 

7. An action of Mitery brought before the mayor of Plymouth, Yelv. 6g. 
and not guilty pleaded; but afterwards the iſſue was waved and CD —4 
judgment was given for the plaintiff, and a writ of inquiry of da- bs. 
mages was awarded to the ferjeants at mace, returnable at the next 
cotert before the mayor and bailiff. Upon error brought, it ap- 
peared upon the record certified, that the writ of inquiry was ex- 
ecuted before the mayor, who was alſo the judge of the court, and 
for that cauſe was reverſed; for the writ warrants the inquiry to 
be made before the ſerjeants of the mace, who by the writ for 
that purpoſe are made diſtinct officers, and ſo an inquiry before 
the mayor was not warranted by the writ which was directed to 
other officers, and not to him. Brownl. 203. Trin. 3 Jac. 

Bailey v. Moon. | | 

8. In an action of treſpaſs againſt churchwardens, where by yelv. 116. 
the ſtatute 43 El. 2. If for a diſtreſs taken by them for money Trin.8 Jac. 
for the relief of the poor treſpaſs be brought againſt them, and verdiłt && — a, 
7 for them, the defendants ſhall recover treble damages, with and ad- 
their coſts, and that to be aſſeſſed, &c. 1 the ſame jury, or by writ Judged pet 
of enquiry of damages; it was reſolved, that treble damages are — 
well aſſeſſed by the jury, though that it be not — the Court; this action 
becauſe the words are (by the ſame jury to be aſſeſt) and not for the 


damages to be trebled by them. Noy. 137. Okeley v. Salter, — 


of the vex- 
ation, ſhall be aſſeſſed by the jury, but ſhall be trebled by the Court, and that the Court thereupon 
may give coſts de incremento; for no evidence for coſts can properly be given to the jury, 
inaſmuch as it depends on the uſage of the Court in which the ſuit is. And Ibid, fays, that 
according to this judgment was the caſe Trin. 44 Eliz. B. R. Menial v. Ball. 


| s If there be demurrer to part, and plea to iſſue to part, and 
judgment upon the demurrer before the iſſue tried, the plaintiff if he 
Pleales may enter a non pros” upon the iſſue, and take a writ of 
inquiry of damages upon the judgment on demurrer, but it is not 
to be taken out till after non pros* entered on the other; for if 
they will proceed upon the iſſue, the jury, that try it, ought to 
inquire of the damages on the other. And here becauſe a * 
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of inquiry was taken out without entering of non pros”, that matter 
was moved in bar of final judgment, and thereupon it was ſtaid 
till they moved of the other fide. Per Cur. 12 Mod. 558. 
Mich. 13 W. 3. Sutton the marſhall's caſe. 


For more of Damages, ſee Cots and the ſeveral other proper 
__ Titles. 


( 322 3 (A.) Day-TUnrit, 
| [4 


1. 1 king may grant writ of warrantia diei to any perſon 
which {hall fave his default for one day, be it in plea of 
land, or other action, and be the cauſe true, or not; and this by his 
| prerogative, quod nota, Br. Prerogative, pl. 142. cites F. N B. 7, 
Where one 2. It is againit law to grant liberty to priſcners in execution, 
2 * by other writs than day-writs; but they ſnall nave as many day- 
caüte, and Writs as ſhall be needtul for attendance on commiſſioners, to 
in exccuti= whom the cauſe being matter of account, was referred, and that 
nr org without paying any fees, either for making, or ſcaling them. 
upon mo- Chan. Rep. 67. 9 Car. 1. Rigault v. Cloberry. 
tion to grant 


bim à rule ad /2quend” cum confilia, Se. and it was granted accordingly. Per Aſtry. Comb. 23. 


3. No priſoner committed by B. R. ought to have the benefit 
of the day-rule of going abroad in term-time ; for their impri- 
ſonment is their puniſhment for their comempt, or miſbehaviour. 
2 Show. 88, pl. 80. Hill. 31 and 32 Car. 2. B. R. The King 
v. Deane. LIU: , 

Eoin #9 4. One in execution had a habeas corpus from the Lord Keeper 
| >= Ati (which they call a day-writ) returnable three or four days after itt 
ona e tete. By virtue of this writ, he went to the Wine-Licenſe- 
held — Office, but never to any inn of court or Chancery, or to the 
cape ad Lord Keeper's, and this in the vacation. Per Pemberton Ch. J. 


1 this is a habeas corpus out of Chancery, which they may ſend at 


bow. 298. any time, and by virtue of the King's writ, the party was brought 
Cooling v. out of the priſon-houſe, and that is juſtifiable. Then alls the 
328 day, fo long as there was a keeper with him, he was in cuſtody 
beck's caſe, Mill, and 3 to priſon at night, it is well enough, and no 
eſcape; _ hancerv may examine the contempt, that is 
nothing to B. R. 2 Show. 298, pl. 299. Paſch. 35 Car. 2. B. R. 

Harwood v. Manlove. a | 
5. A ptiſoner 4aten en an eſcape warrant befart ä 
ils 


Deak, Dumb and Blind. 


the Court the ſame day, ſhall be diſcharged, if his name was entered 
with the clerk the night before ; but not if it was entered the 
ſame morning only; and in the firſt caſe the proſecutor {hall be 
committed. 8 Mod. 80. Trin. 8 Geo, Wilkinſon v. Mat- 
thews. 

6. Entry of the name in the petition for a day-rule, ſignifies 
little, unleſs it be read in court, 8 Mod. 240. Paſch. 10 Geo. 
The King v. Dunbarr. 


For more of Day-Writ in general, ſee other proper Titles. 


_— YI _ — n 


Deaf, Dumb and Wlind. 


(A) How conſidered; and favoured, or not, in 
Law. 


J. I N writ brought by a feme, the tenant pleaded that the de- 

mandant had nothing, unleſs in coparcenary with one Alice 
ber ſiſter, who is in full life, not named, &c. To which the de- 
mandant replied, that the ſaid Alice was dumb and deaf, &c. by 


which the tenant paſſed over, and vouched, &c. Thel. Dig. 6. 


Lib. 1. cap. 7. S. 4. cites Trin. 14 H. 3. Brief 877. 

2. A feme dumb ſued formedon in proper perſon, and pleaded by 
prochein amy, but ſhe always was in proper perſon, Thel. Dig. 6. 
Lib. 1. cap. 7. S. 5. cites Mich. 10 E. 3. 536. | 

3. A man dumb gaged his law of non-ſummons, and performed 
his law by /igns. Thel. Dig. 6. Lib. 1. cap. 7. S. 6. cites 
Mich. 18 E. 3. fol. 53. which book, Theloall ſays, agrees with 
Bracton, where he ſays, Lib. 2. cap. 5. fol. 12. Item nec ſurdus 
qui omnino non audit dare poteſt. Secus autem, fi tarde audit, 
quia tunc poteſt dare. De muto autem, qui omnino loqui non 
poteſt id idem erit dicendum, poſſunt enim conſentire (ſecundum 
quoſdam) per ſigna & nutum. | 
4. A man when he was of ſound memory made and ſealed a charter 

of feoffinent and letter of attorney to deliver ſeiſin, and before the 
livery by illneſs he became paralitick, ſo that he was dumb at the time 
that the ſeiſin was delivered, but by all ſigns that a man could 
perceive he agreed to the livery of ſeiſin, and adjudged a good 


teoffment, Thel. Dig. 6. Lib. I. cap. 7. 8. 9. cites 25 Aff, 4 | 
. 5. 
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5. A man, who could neither ſpeak nor hear committed felony, 
and was arraigned, and therefore was commanded to priſon. Br. 
Corone, pl. 216. cites 26 f. 3. 

6. One was indicted for the death of a man, who could not 
ſpeak nor hear, and the Court was in doubt what to do with 
him, &c. wherefore they thought that he ſhould be remanded to 
priſon. Thel. Dig 6. Lib. 1. cap. 7. cites 26 Aſſ. 27. 

7. One who had made his will and became ill, and (as it ſeems) 
had % bis ſpeech, the qu me will was delivered into his hands, and 
it was /a:id to him that he ſhould deliver it to the vicar, if it ſhould 
be bis iat 111), athertuiſe be ſhould retain it, and he d-livered it t9 
the vicar, and this was held a good will, Thel. Dig. 6. Lib. 1. 
cap. 7. S. 8. cites 44 Aſſ. 36. 

8. A man deaf and dumb à nativitate, is non-compos, but 
otherwiſe, if by accident. But deaf, dumb, and blind by accident 
is non-compos. Per Wakering, reader of Lincoln's-inn, June 
1626. cited D. 56. pl. 13. Marg. 

9. It appears by oath, that the defend is both ſenſeleſs and 
dumb, and therefore cannot inſtru his counſel to draw his an- 
ſwer; and therefore ordered that ns attachment, or other proceſs 
of contempt be awarded againſt the defendant for not anſwer- 
ing, without ſpecial order of this court. Cary's Rep. 132. cites 
22 Eliz. Altham v. Smith. 

ſ 324 J 10. One that is deaf and wholly deprived of his hearing cannot 
See And. give, and ſo one that is dumb and cannot ſpeak. Yet (according 
—— to the opinion of ſome) they may conſent by ſigns and nods, but it 
other dumb is generally held, that he that is dumb cannot make a gift, be- 


modiom are cauſe he cannot conſent to it. Cow. Inſt. 107. 

but conjec- 

tural.— Fin. Law, 8vo. 10g. cites Perk. f. that one burn deaf and dumb may make a good grant, 
for divers may have underſtanding by their fight only, but that for want of ſight, one born deaf, 
dumb and blind cannot grant.— Perk. S. 25. is, that he may make a gift if he has under- 
ſtanding ; but he ſays, it is hard that ſuch a perſon ſhould have underſtanding, For a man ought 
to have his pei fect underſtanding by his hearing, yet divers perſons have underſtanding by their 
fight, &c. Anda man born dumb and blind may have underſtanding; but a man that is born blind, 
deaf and dumb can have no underſtanding, fo that he cannot make a gift or a grant. 


11. If a blind man has underſtanding he may deliver a deed 
ſealed by him. Jenk. 222. pl. 75. ad finem. 

12. The lord ſhall have the cu/tody of a copyholder that is deaf 
and dumb; for elſe he ſhall be prejudiced in his rents and ſer- 
vices, and adjudged for the grantee of the lord againſt the pro- 
chein amy of the copyholder. Cro. J. 105. pl. 43. Mich. 3 Jac. 
B. R. Eavers v. Skinner. 3 

13. A dumb man ordered to an interrogatories by Mr. 
Colcheſter. Toth. 237. cites 8 v. Roberts. 

And Bridg-- 14. One born deaf and dumb, who ſignified by ſigns that ſhe 
man ©b- J- underſtood what ſhe was about to do, was allowed to levy a fine 
fame, al. Of lands by Bridgman. Ch. J. & al' Juſtices, Cart. 53. Trin. 
lowed per 18 Car. 2. C. B. Martha Elliot's caſe, 

Warburton | | 
_ conſent of the other Juſtices, after hav 


17 examined and found him intelligent, in one 
's caſe, Ibid And per Archer ]. 1 


there be good intelligence ſuch may make 
frements 


Debt. 324 


froffments, and make contracis for their good, They are admitted on examination to marry, and 
on examination to receive the ſacrament. Ibid. 54. 


For more of Deaf, Dumb, and Blind, ſee Ley Gager (K) 
| and other proper Titles, 
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may recover 
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) * Debt. | Argo 
Od. 1 = 


cites Brackt. 


lib. g. cap. 1. 


(A) Ar what Things it /ies. Roll ioin 

folio 391. 

Ir. TF a man leaſes for years, reſerving ſo many quarters of wheat S. P. Br. 
yearly, an action of debt lies for the wheat, if it is arrear. — 


Tr. 3. Ja. B. R. between the Lord Denny and Parnell, admitted .J. 16. 


and adjudged.] and that ĩt 1 
was held, 4 

that the writ being in the detinet only, was good, ———Thel. Dig. 113. Lib. 10. cap. 2g. S. 14. | 

cites S. C, —— — Ow. 32. Paſch. 7 Eliz. Anon. the Court held, that where a leafe is made, re- 

ſerving ſo many quarters of wheat yearly, and the leſſor makes a leaſe of the rent corn, reſerving | 

a rent, that the reſervation is good; for a man may reſerve a rent upon a leaſe of rent, and the f 

rent is not parcel of the reverſion, but only incident thereto, and the leſſor has the ſame inheri- 


tance therein, as he hath in the reverſion. | 1 
[2. If tuo ſubmit to an award, and they award a collateral matter [ 32 5 ] | 
to be done, and not any money, no action of debt lies upon this ': i 
award. M. 10 Ja. B.] 4 
3. Debt againſt the executors of the clerk of the hamper, upon 1 
a writ de liberate currant, by the King, of receipt of the clerk : 
of 1001. the plaintiff delivered ſufficient acquittance, and that he 4 
ſhewed the liberate to the clerk anno 13, and offered acquittance þ 
ſuch another day after, and the defendant faid, that he was ready 2 
the ſame day to have paid it, if the plaintiff would have delivered 
acquittance; and the plaintiff demurred in law; and the Juſtices 
were in diverſe opinions, if he be debtor without acquittance 
offered ; but after, judgment was given for the plaintiff, See 
the book for the form of the declaration. It was held that the 
patent, by which the King had granted the debt, and the ſhewing 
of the liberate, made the clerk debtor, if he has aſſets enter mains, 
without ſhewing of the acquittance ; and per Townſend and Huſſey, 
the clerk ought to pay and demand acquittance; and yet it was 
agreed there, that the clerk ſhall not have allowance upon his 
account without acquittance. Br. Dette, pl. 136. cites 2 H. 7. 8. 
4. If rent-corn be reſerved upon a leaſe for years, and it is be- 4 Le. 46, 


- | „ pl. 122. 
kind for two or three years, the leſſor may have debt for the 1 mn 5 
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9. c. in to- and ſhall make his declaration of ſo much corn, and the fame 

_ ele ſhall be in the detinet, but yet he thall not have judgment to 
have corn, but ſo much money as the corn was worth, every 
ſeveral year being accounted; per Cur. 3 Le. 260. pl. 347. 
Mich. 32 Eliz m the Exchequer, in Cheney's caſe. 

5. A writ of debt properly lies where a man owes another a 
certain ſum of money by obligation, or by bargain for a thing ſold, 
or by contract, or upon a loan made by the creditor to the debtor, 
and the debtor will not pay the debt at the day appointed, that 
he ought to pay it, then the creditor ſhall have an action of debt 
againſt him for the ſame. F. N. B. 119. (G). N 

6 The lord may bring action of debt for his fine againſt copy- 
halder; affirmed by two, and not denied; and Twiſden ſaid, 
that ſo it was held 15 Jac. by Foſter J. which was not denied; 
but it was ſaid the opinion of Bacon was e contra, Sid. 58. in 
pl. 26. in a nota there. Mich. 13 Car. 2. B. R. 

7. Debt will not lie for a wager; adjudged per tot, Cur, 
Lord Raym. Rep. 69. Hill. 7 W. 3. Bo 2y v. Caſtlemain. 


(B) Debt for Rent. 
Mo ſhall have the Action, and againſt whom. 
J ho ſhall have it. | 


[r. E that is privy in ęſtate ſhall maintain an action of debt 

for the rent. | | 
Tt was held 2. [If a man leaſes for years, rendering rent, and after grants 
by the Juſ- over the reverſion, and the tenant attorns, the grantee thall have 


| Ag e an action of debt for the rent incurred after. Dubitatur, 9 H. 6. 
mall have 16. b.] | | 

debt for the 

rent; for the reverſion comes to him lawfully. Br. Debt, pl. 140. cites 5 H. 7. 18. Ibid. in 
pl. 177. verſus finem. S. P. and cites 4 H. 7. for the action of debt runs with the reveiſion. 
3 Rep. 22. b. 23. a. Hill. 29 Eliz. B. R. the S. P. in Walker's caſe, | 


326 ] [3 $2 if he in reverſion dies, his heir ſhall have an action of 
* Br. Debt, debt for the rent incurred after. * 14 H. 6. 26. Dubitatur 
pl. 122. cites 5 | 
S. C. but J 9 H 6. 16 b.) 
do not obſerve S. P. there. Br. Rent, pl. 10. cites 8. C. and by Cottington and Paſton, the heir 
Wall have the rent; for it is parcel of the teverhion, and ſha'l paſs by grant of reverſion, and yet it 
does not appear there that it was reſerved to the leſtor and his hers, quod nota, 


® Fitzh, [A. If the baron leaſes for years the land of his wife, rendering 
Debi, fl. rent, and after the feme dies, he ſhall not have debt for the rent, 


o. cites 0 : 
. 6. hy incurred after, for his reverſion is gone (and ſemble the leſſee 


5. C. tes is become tenant at ſufferance.) * g H. 6. 42. b. Contra | 

it ſeem that H 6 b ] 

he ſhall be 14 K. 0. 20. 

put to his 

action of debt; becauſe the frank-tenement is in the heir without entry, and then the leaſe is 

utterly determined; and therefore it ſcems he cannot diftrein. Br. Debt, pl. 7. cites S. C. 

fays, that thoogh the baron had never any iſſue by his wiſe, and ſo was not intitled to be tenant 

by the curteſy,] yet action of debt lies by the baron againſt the leſſee weli enough, for rent in- 

curred after the wife's death, till the heir enters; per opinionem Curiz, quod nota, b 
r. Debt, pl. 122. S. C. the leaſe was of lands which the wile had in dower, and held, — 

alter 


after the wife's death the baron ſhall have the rent, per Juyne; for the tenant had the Occupas - 


tion of the land for the rent, during tha lite of the feme, and conſequently what incurred during 
the feme's life, the ſccond baron ſhall have; for the tenant had quid pro quo; but the heir can- 
not have it ut vidctur. Br, Rents, pl. 10. citcs S. C. 


5. But if a feme, having a rent for life, takes huſband and rooms 
dies, the baron thall have debt after the death of his wife for the 5 74 
rent incurred during the coverture. 10 H. 6. 11. 12, ] whether ſhe 

had the 
rent by the way of dower or otherwiſe, it is all one; per Bab. & Cott, For the baron had frank- 
tenement in the rent, during his wife's lite, &c. F. N. B. 121. (C) S. P. and iu Marg, cites 
S. C. See tit. Baron and Feme (II pl. 1. S. C. and the notes there, 


[. If bxron and feme join in a 7 for years, rendering rent 
F the land of which the wife? is ſciſed for life, and after the feme Fol. 592. 
dies within the term, it ſcems the baron ſhall not have the rent, bug 
becauſe the reverſion is gone. My Reports, 14 Ja. between ;,. 3 
* Smalman and Agborrough, per Curiam. Contra, 9 H. 6. 26. ] tbe notes 
7. Debt lies for ſuccgſſor or heir in ſome caſe, as where a man dete. 
grants an annuity © for default of payment to forfeit 405. no- 
Mine pane; the hei or ſucceilor {hall have the action of debt; 
for it goes with the annuity. Br. Dette, pl. 86. cites 7 H. 6. 19. 
8. It was held, where one /eaſes his manor for term of years, 
that the /e/ſee ſhall have action of debt againſt the tenants of the 
manor, after the term ended, for their rents arrear within the term, 
Thel. Dig. 19. Lib. 1. cap. 21. S. 8. cites Mich. 19 H. 6. 42 
9. The lord who has the reverſion by eat, and the lord who Br. Debt, 
enters for alienation in mortmain, and the lord who claims the re- 3 
de rſion by the purchaſe of his villein, ſhall have action of debt for (me — 
the rent arrear. Thel. Dig. 19. Lib. 1. cap. 21. S8. 6. cites held by the 
Paſch. 5 H. 7. 18. | Linus wg 
10. If the lord grants his ſeignory for years, the grantee during wad 
the years ſhall not have action of debt. 7 Rep. (39) 38. b. cites 
9 H. 7. 1% 2. | 
11. But how afſignees and grantees at this day ſhall have actions 
ſee the latute made anno 32 H. 8. cap. 14 & 37. And by thoſe 
and by the ſtatute 27 H. 8. of »/-s, divers perſons who were 
ſtrangers and not privies before this ſtatute, now are enabled to [ 327 } 
avow, and to maintain actions in diverſe caſes: Thel. Dig. 19. 
Lib. cap. 21. S. 9. | 
12. Leſſee for years makes ferment of it to B. Vet leſſor ſhall 
have action of debt againſt lefiee on the firſt contract. D. 4. b. 
Marg. pl. 1. & 5. a. Marg. pl. 5. Mich. 25 H. 8. 
13. Leſſte aſſigns part, the aſſignee enfeoffs B. The queſtion 
was, if the leſſor (the reverſion being out of him) might have 
debt before he had recontinued the reverhon. D. 4. b. pl. 1. 
But in the margin 5. a. pl. 6. faith that he had heard that it was 
adjudged that the action lay upon the firſt contract, 
14. It was ſaid by Anderſon, and agreed by the Court, that if a 
man grants an annuity out of land, and has nothing in the land, 
that yet this ſhall be good to charge the grantor in a writ of an- 


nuity ; and in the ſame caſe it was alſo agreed by the Court, * 
| i 
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if a man grants an annuity to a woman, who takes a huſband, and 
after arrearages do incur, and the wife dies, ſo that the annuity is 
determined, that the huſband ſhall have an action of debt for the 
arrearages by the common law. Shuttleworth ſaid this is re- 
medied by the ſtatute of arrearages of rents, and then at the com- 
mon law it is but a thing in action. Peryman ſaid an annuity 

is more than a thing in action. Windham ſaid he may grant it 
over, and ſo the opinion of the whole Court was, that debt was 
maintainable. Goldſb. 30, 31. pl. 1. Mich. 29 Eliz. Sel- 
lenger's caſe. 

15. Leſſer for years grants the rent. Leſſee attorns; debt lies 
for grantee without his havinz the reverſion ; per Cur. the attorn- 
ment makes privity ; and judgment for the plaintiff, 2 Jo. 1. 
Mich. 22 Car. 2. B. Goodman v. Packer. 

16. An action of debt lies againſt a returning officer at elections 
for 50ol. penalty upon the ſtatute for not delivering a copy of 
the poll to the candidates, being required. MS, Tab. May 3d, 
1718, Smith v. Phillips. * 


(C) Debt for Rent. Againſt whom it lies. 


® Br. Debt, CI. TF eſſere for years grants over his term, an action of debt 
pl. 8. cites lies againſt the grantee for rent incurred after, * 9 H. 6. 
52. b. 10 H. 6. 11. b.) | | 

{ 2. [So] if 1:fſre for life, rendering rent, grants over his eſtate, 
and after dies, debt lies againft the grantee for rent incurred af- 
ter the grant. 10 H. 6. 11. b.)] 

* 4Rep. [Z. If eme leſſee for life takes huſband, and dies, debt lies 
> 8. againſt the huſband for rent iſſuing out of the land incurred during 
2 b. 1.2” overture; for he took the profits out of which the rent iſſued. 


r 10 H. 6. 11. Curiæ. * 26 E. 3. 64. adjudged.] 
adjudged accordingly; and that there it is held, that after the death of the baron, the ation of 


t in ſuch caſe will lic againſt his executors. 


[4 If an annuity was granted by a bi/hyp before the ſtatute of 
1 Eliz. and confirmed by the dean and chapter, and after arrearages 
incur, and the biſhop dies, an action of debt lies for the arrearages 
againſt the ſucceſſor. Tr. 10 Ja. B. between Edwards and the 
Biſhop of Ely. | | 
328 ] 5. A. leaſed Bl. Acre and Wh, Acre to B. rendering 20l. rent. 
8. C. cited B. granted Wh. Acre to W. M. who made a ferffment thereof to 
— . 634. J. F. Afterwards A. brought an action of debt againſt B. for the 
4 rent arrear. The queſtion was, whether the action lay or not, or 
whether the reverſion of Wh. Acre muſt not firſt be recontinued. 
The caſe was argued but no judgment. D. 4. b. pl. 1. Trin. 
24 H. 8. in Cam. Scacc. Ruſhden's caſe. | | 
SC cred 6. B. leaſed three acres of lands to H. for years rendering rent. 
3 Rep. 24. H. leaſed one acre to V. Then B. granted his reverſion to C. 
721 bed“ uhq brought debt againſt H. for the intire rent; it was adj _ 
s'y- 
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that the action did well lie, becauſe the intire eſtate remained in 
part of the land, and ſo the intire privity and action remains for 
the whole, againſt the firſt leſſee, and that ſo is Ryſden's caſe, 
[D. 4. b. 5. a.] 24 H. 8. & 2 Aſſ. 52. And judgment for the 
plaintiff. Cro. E. 633 pl. 30. Mich. 40 & 41 Eliz. B. R. 
Broom v. Hore. 

7. Debt again? two adnini/trators for rent behind after the 
death of the inteſtate, they pleaded that before the rent behind, they 
aſſigned the term to AT. of which the plaintiff had notice, and accepted 
F the rent by the hands af the a{ſignee. Adjudged per tot. Cur. 
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Cro. E715. 
pl. 39. S. C. 
adjudged 
accofding— 
y. —2 And. 
39. nl 99. 


that the plaintiff be barred. Mo. 600, pl. 829. Trin 41 Eliz. Ry 


Marrow 9. Turpin. 


judged, that 
the action 


docs not lie. — 4 Rep. 24. a. b. S. C. cited as held a:cordingly, 


8. Where a man grants a rent charge for life, and the rent is 
arrear, and the grantor —_ A. of the lands, and the rent charge 
is in arrear in th Mee, A. and then A. infeoffs B. and the rent 
charge is likewiſe arrear in his time, and then the grantee of the rent 
charge dies, his executor thall have an action of debt againſt every 
one of them for the rent which was in arrear reſpectively in their 
times, becauſe qui ſentit commodum ſentire debet & onus; re- 


ſolved. 7 Rep. 39. Mich. 5 Jac. C. B. Lillington's caſe, 


9. Debt for rent, the defendant pleaded that after the leaſe 2 Buiſt. 151. 


made to him, and before the action brovght, he afſigned aver his term 
to J. S. and that the leſſor had received of the aſſignee the rent 


S. C. ad- 


judged for 
the de- 


which grew due after the aſſinment. All the Court reſolved, that feadant, 


this aſſignment and acceptance of the rent from the hands of the 
aſſignee is notice of itſelf, and an agreement that he is his tenant, 
and then he cannot afterwards reſort to the leſſee to recover his 
rent of him, which was due after the aſſignment. Cro. J. 334. 
pl. 1. Hill. 11 Jac. B. R. March v. Brace. 

10. Aſter the determination of a rent charge debt does not lie 
againſt one perſon only that received a part of the profits of the 
lands, but it , be brought azainft all that had any part of the 
lands charged. Saund. 284. Trin. 21 Car, 2. Duppa v. Mayo. 


(D) Debt. 
The G of the Action. 
In what Caſes an Action of Debt lies, or Covenant, 


[I. IF in @ deed ſealed and delivered by A. it be recited, that 

whereas by obligation of ſuch date, B. C. D. and E. ſteod 
bound in the penal ſum of 1601. to the ſaid A. for the payment of 
861. 185. at a certain day, now this writing witneſſeth, that he, 
ſcilicet, the ſaid A. ſiſcepiſſet & promiſiſſet to the ſaid B. C. D. and 
E. in conſideration of the ſum of gol. to the ſaid A. paid by the 
ſaid B. and C. in part of the 2 86/. 18s. with intereſt and coſts, 
not to proſecute the ſaid B. C. D. and E. or any of them, in any action 
or procels before ſuch a day after the date of this writing, omnia 


Vol. VII. B b quæ 
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quæ ſupra mentionata ſunꝭ per ipſum rar, Din deſccl u 7 nde, 
del alicuſus rei inde 1 Per Zaun perfermart, ident A. 


3 ret 5 the far B. ana pred uNNam 80 2. 1 the ſaid 


A. 73 re the day mentioned in the ſaid writing, ſues the ſaid B. 
CD. 8 45 E. upon the faid recited obligation, the ſaid B. and 
C. oniy vi- ay have an action of debt uten this laf! writing for the Bol. 
for this is a diſtin clauſ: by ittelf, by which the Sol. is limited 
to be forfeited to the ſail B. and C. only ; for it appears the 421. 
was paid to him only by B. and C. o chat it appears it was in— 
tended that the recon hence mould be forfeited to them alſo, 
though the promiſe by the firſt part of the deed was made to all 
four, upon which they might have had an action of qvvenan t. 
but none præter the ſatd B. and C. may have debt for the Sol. 
to wizom the forfeiture is linited, Tr. 22 Car. B. R. between 
Harriſon and Cheſton, adjudged upon demurrer. Intratur, P. 
21 Car. Rot.- - - - - J 

2. In ſome caſes ro action of debt lics on a covenant to pay 
money, as if A. covenants that his executor fall Day te B. guithin 
a year after his death xol. Now becauſe no action of debt lay 
againſt A. himſelf, it lies not againſt his executor, but only an 
action of covenant. Wentw. OH. Executors, 123. ſavs, it was 
held ſo in Q Elizabeth's time. 

3. Sz if the covenant i. conditional, as thus; viz. that if C. do 
not pay to B. 10l. then A. will pay it. Went. Off. Exec. 123. 

4. So perhaps, if the covenant be in the digundtioe, viz. to do 
ſuch an act, or to pay 10!, Now if the act be not done, yet debt 
lies not, but covenant only, Wentw. Off. Exec, 123. 

5. . by indenture leafec lands to be for years, leſſee cavenantrd 
to pry for the firft year bl. and afterwards 81, per annum; after the 

rſt year, for arrears of the Bl. either debt or covenant lies. 
Cro. E. 797. pl. 45. Mich. 42 & 43 Eliz. B. R. Sicklemore 
v. Simmonds. 

6. Debt lies not, but covenant, on a bill that aſcertains the 
umme, Vide 2 [o. 184. 

„ "3 he plaintiff declared that the defendant covenanted with 
him 1 pay him fo much money as 0 Would expend fer repairing and 
viftuauling 4 flip for him, and avers that he ex pended 300. in re- 
pairing and victualli ing it, and that be gave the e notice of 
it at ſuch a day, and for non- Payment he bri: 188 his action of breach 
of covenant, It was objected that in this caſe the plaintiff ſhould 
have brought an Hop of Ccbt, and not of covenant. But to 
this alſo, Roll anſwered, that it was well enough, for it is in the 
election of the plaintiff te bring either an action ok debt, or an ac- 
tion of covenant, and that it has been heretofore gueſtioned, 
whether an action ok, debt did lie in this caſe, but- it was never 
doubted, but that an action of covenant did very welilie, Sty. 31. 
Trin. 22 Car. B. R. Anon. 

8. An action of debt was brought for 1500l. 2h a deed of 
cha; Per-party. The plaintiff had a verdict, Roll J. ſaid, either 
an action of debt, or an action of covenant lies here; for it 1s 

upon 
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upon a charter-party. Sty. 133. Mich. 24 Car. P. R. Frere's 
caſe. 

9. Debt lies en any covenant, where the ſum is reducible to a 
certainty, Per Windham J. cites F. N. B. which the Court 
agreed. 2 Keb. 225. pl. 80. Paſch. 19 Car. 2. B. R. in caſe 
of Birch v. Weaver. 

10. If le/ſee affigns, and afterwards leſſr accepts of the aſſignee 

or his tenant, he cannot afterwards maintain debt for rent again 
the firſt leſſee, but he may maintain covenant againſt him. Sid. | 330 ] 
402. pl. 8. Hill. 20 & 21 Car. 2. B. R. And the Ch. J. cited 
it as ſo Mjudged in 13 Car. 1. in Middleham's cafe, and ſo it 
was agreed now. 

11. If A. covenants to pay B. ſo much as his part F the charge 
of a certain ſuit between the vicar of S. and the plaintiff touching a 
modus in the ſaid pariſh, and which concerned all the pariſhioners, 
and B. brings 7 this covenant and avers that B's pro- 
portion, or part an hunts to ſuch a certain ſum, debt lies as well 
as covenant; for the damages, which before were uncertain, are 
by the avernment reduced to a certainty, 3 Lev. 429. Mich, 

7 W. 3. C. B. Saunders v. Marke. | | 8 

12. Debt for rent is founded on the privity of eftate, but action 
of covenant is founded upon the privity of contract; Arg. and 
ſeems admitted. 1 Salk. 82. pl. 3. Mich. 8 W. 3. B. R. in 
caſe of Woodward v. Marthall. 

13. In debt upon bond, the defendant pleaded, that, ſince the 
laſt continuance, the plaintiff did by his deed grant and agree to 
and with the defendant to accept a bond for the building of a houſe 
in ſatisfaction of the firſt bond; and now it was held not to be a 
good plea, for it amounts to no more than a covenant, and not to 
a releaſe. 12 Mod. 559. Prin. 13 W. 3. Baber v. Palmer, 

14. Plaintiff agreed to fell the defendant ſo many ſtacks of 2 Salk. 6;8. 
wood, and the defendant covenanted to pay the plaintiff 351. for > 
every hundred of the ſaid ſtacks, and bound himſelf in the penalty 6;,65.8.C. 
of 100l, to do it. It was held, per Cur. that the plaintiff may but S. P. 
have debt or covenant at his election; for the rate being certain, 2 
viz. 35l. for every hundred ſtacks of wood, when the defendant , Mod. 87, 
has the wood, the agreement becomes certain, for which debt _ v. 

agledews 


lies, 2 Ld. Raym. Rep. 814. Mich. 1 Ann. Ingledew v. $0» 
Crippe. S. P. does 


not «ppeer . 


(E) What will be a good Confuderation to raife a Debt. 


. * 5 1 * = 

|| The Gif of the Action, ſcilicet, whether he ſhall þ Seo nie. 
have an Action of Debt, or Action upon the Caſe, Ad msd, 
or Covenant. | (N} pou. bat 


Lt. fo a man promiſes another 20l. in conſideration that he will Br. Dette, 
marry his daughter, or couſin, this is a good conſideration, pi 104. 
b 2 


0 cues 25 C. 
anda 4. 32. cons 
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ood portion and after marriage he ſhall have an action of debt. Ny Reports, 
ee. 17 Ec 4-4 b. '22 AT 7.) 
goes nat tie, N 
becauſe the defendant has not quid pro quo. quod nota; but cites g1 E. g. and 37 H. 6. fol. 9. % the 
con!rarv. Br. Lotte, pl. 117. citcs 37 H.S.8. by the Juftices that the action does not lie; for the 
+ c:lcuthng 2nd remedy of the marriage. to make him marry her die in the Spiritral Cort, and 
thereto:e the action tor the money; and / of Legacies, contrary where tithes are leaſed er jeld ior 
107. tor there the nature is charged. contaty above, and fo two Jufhces againſt two. 

if « en prom/e ts pay 1% J. S. 100 if hb» will take his daughter to wife, debt hes of 1; 
Contra it be promiſed in marriage with the daughter, by reaſon of this trum marriage. Br. 
-ite. ol. 134. cites 22 Aſſ. 50. S. P. and ſ% in conſideration of marrying a poor woman. 
Aig. Roll. Rep. 433 pl. 21. Mech. 14 Jac. B. R. | 

S. P. Br. Dette, pl. 160. cites 14 E. 4. 6. ———S. P. Ibid. pl. r6+.<ites 17 E. 4. 4 
5 


331 ] [2. [So] if a man promiſes another 20l. in conſideration that 


_ 
Roll. Rep. he will narry A. S. 4 firanger. Debt lies for it after marriage. 
2 Mich. 12 Ja. B. R. between Freeman and Freeman, 2djudged 
1g. that an action upon the caſe lies.) 

2 Bulit 25a. | 
S. C. „djudged for the plaintiff. But both thoſe Reports mention it 1 an action on the caſe, 
and not debt. In {uch caſe debt lics; per Cur. All. G. Mich. 22 Car. B. R. Obiter. 


NED 1 [So] if a man ſays to @ phyſician, or ſurgeon, that if he roi 
16]=c.B.k, ge to J. S. who 1s ſict, and make him wel! and found, he will give 
Per Cur. him jo much, &c. Debt lies for the ſurgeon, if he makes him 
5 well and found. 37 H. 6. 9, per Moile.] 

Dee, pl. {4. So if a man promiſes a phyſician, or ſurgeon, a certain 
16:1.cues ſum to cure ſuch à poor man, an action lies if he cures him. 


* „ 


Br. Dette, [5- So if a man premiſes a labourer certain money for repair- 
1 ing ſuch a way, Which is an highway, an action of debt lies. 
Os 17 E. 4.1 

/ 


(6. If A. at the requeſt of B. and for the proper debt of B. 
delivers money to T. S. to be repaid ta A. by B. upon requeſt, 
A. may have an action of debt for the mincy againſt B. for this is 
a plain contract between them, ſcilicet, that if he will pay at his 
requeſt a debt that he owes J. S. he will repay him, Mich, 
18 Car. B. between Adrian Henrick and Inigo le Taſſes comes 
Duate adjudged per totam Curiam, this being moved in arreſt of 
judgment after a verdict for the plaintiff. Intratur, Tr. 18 Car. 
Rotulo 366. and aſter affirmed in a writ of error in Banco Regis. } 

(7. If I promiſe F. S. a certain ſum for the commons of J. D. 
an action of debt lies for it. 17 E. 4. 5. for the law intends that 
J. S. is ſuch an one, by whoſe ſervice I have advantage.) 

(8. If A. buys of me certain cattle for a certain ſum, and B. at 
. the ſame time undertakes to pay it, if A. daes net pay it at the day; 
if A. does not pay it, yet debt lies not againſt B. for it ſounds in 
covenant, 18 E. 3. 13. it fecms it is fo to be intended.] 

S.P though {(<. If J. retain a carpenter to build an houſe, and that he ſhall 


n have 455. for the doing theres, an action of debt lies for the 408. 


or 2nother 37 H. 6. 9.1 


per on. |; 
Co. J. 521 pl. 4. Hill. 20 Jac, B. R. Per Cur, Obiter,——sS, P. Arg. Cro. C. 194. in pl. 4- 


cies 37 H. 6. ic. 
[10. If 


Dett., 


(10. If C. recovers fol. againſt A. and B. comes to C. and ſays, 
that , he will releaſe the 101. is A. that he will be his debtor, and 
he accordingly relcaſes the 101. to A, yet no action of debt lies, 
for that it ſounds in covenant. 9 H. 5. 14.] 

[II. If J. retain a counſelor for a year for 40s. Debt lies for 
this 406. 37 H. 6. 8. b.] 


(12, If a ranger comes to an attorney, and retains him to be 


attorney for J. S. in an action between him and J. D. and he is 


his attorney accordingly, he may well maintain an action of debt 
againſt J. S. for his fees, though thes retainer by the ſtranger was 
maintainance in the ſtranger; for between J. S. and the attorney 
this is lawful, and fo the conſideration not againit law. H. 38. 
El. B. K. between Truſſel and Monilow adjudged upon de- 
murrerr, ] 

13. If a follicitor of F. S. comes to an attorney de banco, and re- 
tains him to proſecute a ſuit in banco for the ſaid F. S. againff 
JF. D. capiends of the ſollicitor pra ferds quolibet termine 35. 4d. 
ultra alias miſas 5 ea pen as per ipſum circa proſecutionem ſectæ 
præd' s deponend; in this cafe an + action of debt lies by the at- 
torney againſt the ſollicitor for his fees and expences diſburſt in this 
ſuit, for that the contract is made between the ſollicitor and attor- 
ney, in the name of the ſollicitor himſelf, aud not in the name of 
his maſter. P. 16 Jac. B. K. Rot. 416. adjudged in a writ of 
error between Woodhouſe and Bradford, 1 have a copy ef the 
record.] 


Bradford v. Woodhouſe, S. C. and the 


14. Se J. S. a franger for any thing that appears by the re- 
cord, comes to an attorney de banco, and retains hin to praſecute @ 
ſuit in replevin for F. N. the plaint q againſt V. S. the defendant, 
then depending in bank, capiendo de J. S. pro feodo & expeuſis, &c. 
as in Bradford's caſ: before; in this caſe an action of debt lies by 
the attorney agein/? J. S. becauſe he made the contract in his own 
name, and it ſhall be intended that he ſhall have benefit by it, 
and it cannot lie in the conuſance of the attorney how he is con- 
cerned that retains him. Contra, Tr. 6 Car. B. R. between Tre- 
villian and Sands, in a writ of error, reſolved per Curiam, againſt 
the opinion of Jones, that debt did not lie, but that he is put to 
his action upon the caſe, and they gave a peremptory rule for the 
reverſal of the judgment; but this was afterwards itaycd, upon 
information that the parties were about a compoſition, which in- 
tratur. Mich. 4 Caroli. Rot. 96. I my ſelf was of counſel with 
Trevillian the attorney. ] 


fore them ; and that they were of the ſame opinion, that debt lies not, but only an action on 


S. C. cited All. 6 Mich. 22 Car, B. R. Roll. ſaid, that the judgment was not reverſed 
S. C. denied to be law. 


Car. 2. B. R. and held, that the expreſs promiſe will well 


caſe. 
on the Roll, and that his opinion was, that the judgment was good. 
2 Show. 421, Pi. 387. Hill. 36 & 37 
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2 Ro l. Rep. 
76. S. C. 
end judge 
ment af- 


fi med. — 


— | 
+ Fol. 304. 
— 
Cro. C. 14. 
S. C. cited 
S-e tit. 
Attorney, 

R) pl. 3. 

notcs tete. 


Cro. C. 107. 
pi. 8. in 

B. R. the 
0 Hore 
natur. !bid, 


that the firſt 
judgment 
be ;everied. 
And Rich- 
ard ſon Ch. 
J. of C. B. 
bein 

1 
therein ſa d, 
that this 
point was 
never 
moved be- 
he 


raiſe an action; and the Ld. Ch. Jultice ſaid, that he thought Roll's argument in that caſe was not 


to be auſwered. 
bitatus aſſumpſit will not lie; and by Holt Ch. J. 
an attorney to a third perſon, becauſe in that cafe his being an attor 


7 Mod. 148. Hill. 1 Ann. B. R. Arg. cites S. C. as adjudged, that an inde» 
Ibid. 149. an indebitatus will not lie for being 
ney on record, is what intitles 


him to debt; and therefore if another does promiſe to pay, yet he for whom he is an attorney on 


record, is not diſcharged, and theretore the other cannot iu that caſc be liable to an indebitatus. 


b 3 15. In 


—— — —ͤ — 


„ . 


Debt. 


15. In debt the count was for 107. pen denditian ana for 1007, 
the reſidue which he had bail ta re-bait, & c. and heid good; for in 
debt and detinue the warrant of attorney and the eſſoign ſhall be 
in placito debiti. Thel. Dig. 84. Lib 9. cap. 5. S. 29. cites 
Paſch. 32 E. 3. Brief 288. | 

16. If a man puts his cloth ta the taylor, who makes of it a robe 
and does not agree for the price, the taylor ſhall not have action of 
debt. Otherwiſe it is of victuals and wine in a tavern; for there 
price is aſcertained by the clerk of the market. Br. Dette, pl. 
158. cites 12 E. 4. 9. per Bryan. 

17. Debt does not lie for marriage-money ; for the defendant 
who ſhould render the money for the marriage of his daughter has 
not quid pro quo. Br, Contract. pl. 14. cites 15 E. 4. 326 

18. There is a diverſity between debt and aſiumpſit. In af- 
ſumpſit, it is not neceliary that the contract te de ed inſtante, but 
it ſutkces if there be inducement enough to the promiſe, and though 
it is precedent, it is not material; but in debt it is requiſite that 
benefit come to the party, otherwiſe for want of g pro gus debt 
lies not, D. 271. b. pl. 29. Marg. cites 28 * fs Eliz. 

declares his debt 


a 2nd, becauſe the plaintiff declares (inter alia) that the deſend- 


tz retained him, ſuch year, day, and place, to embroider a ſattin 
£ fir a maid ſervant of her daughters, and to take for it 40s. 
ant te embroidering of anether's gown, is no good conſideration z 
but the Cuurt held it to be a good confederation, in regard he did it 


at her reque |, and he may have debt or aſſumty/it. Cro. E. 880, 
Fi. II. Faſca. 44 Eliz. B. R. Shandois v. Simpſon. 

20. An ction of debt brought for ſolliciting a cauſe in B. R. 
and it was a judged by the whole Court, that an action for debt 


for neo} 6 would not lie, but oupht to bring an action of 


the caſe, and afterwards the Court held, an action of the caſe 
would not lie. Brownl. 73. Leech v. Phillips. . 

21. An executor brought an action of debt p91 a promiſe made t1 
the t:ator for bringing up of children and teaching; and aiter a ver- 
dict for the plaintiff upon nil debet pleaded, it was moved that debt 
would not lie in the caſe, becauſe it was not laid that they were the 
plaintiff's children. But the opinion of the Court was for the 
plaintiff. All. 6. Mich. 22 Car. B. R. Hains v. Finch, 

2. Debt will lie 2 a pramiſe made by a franger, as in N. B. 
122. K. If one promiſes money to another for marrying of a poor 
virgin; debt lies. All. 6. Mich. 22 Car. B. R. Haines v. 
Finch. 


(E. 2) Conſideration Good ; though there is not 
Quid pro Quo. | 


1. IF I promiſe to J. S. 355. to carry the corn of V. N. to D. 
] and he does it, he ſhall haye debt againſt me, and yet I 
8 > — 


Debt. 


have not quid pro quo, per Darers; and Danby agreed, that debt 
does not lie. — Per XIoyle, if I retain a carpenter to make a houſe 
for 101, who dors it, action of debt lies, and if I premiſe a ſurgeon 
107. to cure F. V. and he does it, debt lies againſt me. Br. Con- 
tract, pl. 17. cites 37 H. 6. 8. 

2. In debt, a man ſeiſed inright of his wife fol 420 oaks for 201. 
and the vendee tot 200 in the life of the Fo the forme died, the 
baron not being tenant by the curteſy, the heir entered, and the baron 
brought abt af ol. For the vendee had paid the other rol. in 
the lite of the eme; and per tot. Cur. becauſe the contra? was 
god at the time of the bargain, and is intire, and cannot be ſevered, 
and he hy part of the ot, aud might have taken all the 490 in 
the life of the feme, and did not, therefore it is his folly, and he 
ſhall render the intire ſuin. Br. Contract, pl. 25. cites 18 E. 4. 5. 

3. But contra if a day of the cutting had been agreed, and he had 
not cut before ſuch a day, and the fen died before the day. Debt 
does nat lie, for he has not gud pro gua, Ibid. 

4. If I take Her man's horſe and fol! kim for 101, and the 
muner retakes 24 Jer debt lies of the 10). for the contra? 1045 ex- 
ecuted by delivery of tne horſe, et exyectet emptor. Ibid. per 
Vaviſour, 

5. Sy per Littleton, F the Horſe dies in the flable of the vendor 
meſne between the ſale and delivery, Br. Contract, pl. 26. cices 
11 

6. But, per Brian J. fol. 22. F 1 ell a horſe for 10l. I may re- 
tin the horſe till I am paid, and yet I ſhall not have an action of 
debt, till the horſe be delivered, and yet by the bargain the pro- 
perty is in the buyer. Ibid. 

7. But if the buyer tznders the money, and the other refuſes, 
there he may take the Hie, ar have an action of detinue. Ibid. 


(F) Confideration paſſed. 


Cr. FF I promiſe my bailiff, upon his accounting to me, ta fay him 

51. at a day certain for his ſervice paj?, this is no good 
conſideration to maintain an activn of debt, becauſe the fervice 
was ended before. 29 E. 3. 26. 

2. In an ation upon the c, if the plaintiff declares, that the 
d:fondant was indebted to him 201. pro parte pretii «tverſoruwn merei— 
moniorum & imerchandizarum by the plaintiff to J. S. being a fan- 
ger, at the inſtance aud regie of the defendant, ante termpus illud 
wenditorum & deliberatirum, & pro quibus mercimoniis & mer- 
chandizis, the defendant ante tune promiſerat to the plaintiff, ta fee 
the plaintiff ſatisfied; & fic indebitatus exiſtens, he promifed to pay 
him at a certain day; this is no good contideration z fur upon his 
own ſhewing, it appears that this was not any debt, nor could hz 
have an action of debt for it, but only an action upon the cafe 
upon the promiſe, inaſmuch as this is a collateral promiſe, and not 
in nature of a debt, for the debt was made upon the fale of the 
goods to J. S. and between them; and though this was at the re- 

Bb 4 queſt 


* 
— 


FI prey 44 PT ce — ee 
p 22 * r 


- "Ya 
. — 


— ooh 
— — 


13 


Sts. 6. 
Wird V, 
Coggin. 
. C ad- 
judged, and 
error 
brought, 
and et or 
athizned, 
but daes not 
mem ion 

„ hetner the 
judgment 
WIS fe- 
ver ted ot 
not. 


r 
<< __ — 


. ee rg” $9) moe tg en 
_ „ v . 


rr e a as 


* 


| 


(> 
2 
ofa 


Debt. 


queſt of the defendant, yet this requeſt, without more, did not 
make any debt in the defendant without the promiſe, which was 
made at another day; and though the requeſt was ſufficient, with 
the promiſe, to maintain the action upon the promiſe, yet this did 
not make it a debt in the defendant; and alfo, this is but a condi- 
tional promiſe, ſcilicet, that if the faid J. 8. did not pay, that he 
himſelf would. Tr. 22 Car. B. R. between Cogan and Green, 
adjudged, per Curiam, this being moved for error upon a judgment 
in banco; which intratur in banco, Tr, 21 Car. Rot. 390. and 
now the firſt judgment was aitirmed.] | 


(G) Where Debt lies. : 
The Gy? of the Action. 


4 Rep. 49. [I. OR arrearages of rent of a freehold, during the time of 
2. Hill, 29 the continuance,of the freehall, debt does not lie. 6 H. 
- = 4. 7. b. adjudged. 19 H. (*) 6. 29. 47. 17 3. 48, 72. b. 39 
8 . e 3. 22. agreed. Contra, 38 E. 3. 10. admitted. Contra, 26 
El C. B. E. 3. 64. admitted.) 

in Ozncl!'s g 
Cale, 5. P.——————8 Ain. cap 14. S. 4. Enacts, that it l be lawwfu! for any perſon, having 
rent due upon any leaſe for liie, is bring ar ation of debt for ſuch arrears, as upon a leaſe for years, 


2. Mere a man may have anauity, he ſhall not have an action 

of debt. 8 H. 6. 6. b. agreed.] 
Rol. tit. 3. If a man grants to another 10. every year he ſhall be reſident 
Anoul'Y» within ſuch a pariſh, the grantee cannot have debt for it, but an 
cus H. annuity, for this is annual at his will. 4 H. b. 91. b. 8 H. 6. 7.] 


6. 19. b. 

S. P | 

L 335 ] [4 If a man makes a frfiment in fee, reſerving a rent for ten 
years to him and his heirs, debt lies for this rent, for it is but a 
chattel.] 

[5. Ss if a man leaſes fer liſe, rendring a rent for one year, debt 

lies for it, for this is but a chattel.] 

Co. Lit. [6. So if a man leaſes for ten years, rendring 10l. rent ta him 


NOOR and his heirs, upon condition to have a fee, aud if he performs the 
tha:*Herle condition reſerving 207, per aunum; though the fee paſles preſently, 


- . J. of yet it ſeems debt lies for the rent before the condition performed, 
. B. gave 7 8 : 

th. for before that it is but a chattel. 7 E. 3. Det. 147. adjudged.) 
that Cuiing the term the leſſee had only for years, and therefore the action of debt is mainteinable. 


Where cn. (7. If an annuity be granted and a nomine pœnæ every day that 
Hi it is arrear, if the nomine pœne be forteited, debt lies for it. 20 


medt 6 

ticker ef an H. 6. 6. Contra, 8 H. 5. 6. b. Dubitatur, 7 H. 6. 40.] 

CN 

e in fee fmple. between the parties and their ſucceſſors, and fer default of payment a pe- 

nal dete lics of the penalty, though the annuity be real and inheritance, quod nota, Br. Deite, 

pi. £6. cucs 11 H. 4. 85. by the beſt opinion, S. P. Br. Dette, pl. 201. cites S. C. and 7 H. 

6. 10 % And per Skrene, if rent charge be granted to me, and if it be arrear that I ſhall have 

fuch @ perelty, I mey drain for rent, av d allo for the penalty; quere inde, for it ſcems that he 

cannot unlcls the deed expieſs that he may dilirain for Loth. 8. If 
| , 


Debt. 


8. If by preſcription the burgeſſes of a town ought every year to 
elect a man to collett the rents of the lord, and that he ought to pay 
to the lord 225. for the profit of the market, an action of debt lies for 
every 228. by the lord, for that though this be an inheritance, yet 
it is a particular duty by every collector. 11 H. 6. 14. b. is, that 
the executor of the lord ſhall have an action.] 


[9. Debt lies for the arrearapes of the rent of a freehold, ſcilicet, Debtof 2cl. 


for life, after the eſtate determined. 10 H, 6. II. II H. 6. 15. 19 323 
H. 6. 25. 2 
held to him 


fr term of his life certain land. rendering 201. per ann. the reverſion ta the plaintiff, and ſurrendered 
to the plaintiff, ſaving bis ation of the arrearages. And per Kirton, he has not thewn of whoſe 
leaſe he holds nnd yet hes brought debt of 201, of the arrearages of the rent, judgment of the count, 
quere inde; for it was not denied, but that the action of debt well lies. Br. Dette, pl. 82, cucs 


33 E. 3. 10. 


10. If a man tates 4 ſeiznioreſs to his wife, who dies, the baron 
ſhall have debt for relief fallen during coverture. 10 H. 6. 11. b.] 
11. Where annuity granted per auter vie, or for years expires 
pending writ of ann thereof or before, he ſhall not recover by 
writ of annuity, but 1s put to the action of debt. Br. Dette, pl. 


203. Cites 34 H. 6. 20. 

12. If a man /sfes his goods and J. S. finds them, and after ſcl!s 
them to the firſt owner in market overt for certain money, quæte if 
the vendor be barred in action of debt for the money or not; for 
the ſale ſeems to be void; for the promiſe was never out of the 
owner; for if the diſſeiſor comes upon the land and infeoffs the 
diſſeiſee, this is a void feoffment and remitter. Br. Property. pl. 
27. Cites 7 E. 4. 15. 

13. In debt, where a man is bound to appear upon writ at a cer- 
tain day, it is no plea that the writ is not returned, for he may 
have ſpecial entry of his appearance, but it 1s a good plea that the 
bailiff to whom he is bound kept him in priſon till the day of his 
appearance ; for he ſhall not gain a forfeiture by his own act, Br. 


Dette. pl. 109. cites 9 E. 4. 23. | 

14. If a /effer borrow of his leſſee for years 201. and after by deed [ 336 ] 
indented between them, the leſr grants, that his leſſee ſhould recoupe 
the rent until he ſhould be paid the 201. the leſſee cannot here have 
a writ of debt for the 20l. becauſe he had eſtopped himſelf by deed 
indented to be contented another way, viz. by way of recouper of 
his rent. But otherwiſe it is, where a man owes me 20l. and [ 
grant to him by indenture that he may levy the money of my 
goods. Here he has his election, whether he will bring a writ of 
debt, or levy it of my goods. Keilw. 112. b. 113. a. Caſus in- 
certi temporis. Anon. cites 2 R. 3. pl. 15. S. P. 

15. P. granted an annuity of Sl. per annum to B. for ev But in C. 
payable at Michaelmas, or within ſixteen days after ; in debt for this — 3. pl. 7. 
5]. plaintiff declared, that it was in arrear at Michzelmas, et adhuc — * 
aretro exiſtit; defendant demurred, it was inſiſted, that debt lies feld's caſe, 
not for this annuity during the two years but a "writ of annuity ; Fw _ * 


but per Cur. debt lies, it being a grant for years; for it is * . all the jul. 
e 
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ticeinC.B. doed as 4 con, rack. Cro. E. 268. pl. 4. Bill. 34 Eliz. B. k. 
ET Brown . Peudle bury. 
nuity for years cannot heve an ation of debt for the arrearages, during the term in the annuity, 


16. If gozde be patuned for money, and the goods be demanded 
and detained, whereby the whole property is in the pawner; there 
the party who had the pawn may maintzin debt for his money, 
Per Heming Ch. J. and not denied. Yelr. 179. Trin. 8 Jac, 
B. R. in the cafe of Katclifte v. Davis. 

17. S if goods perifteble in their nature be pawned, and they do 
periſb of their 5wn accord, then debt may be brought for the money. 
Per Fleming Ch. J. and not denied. Yelv. 179. Fein. 8 Jac. 
B. R. in cate of Ratcliffe v. Davis. 

18. For the arrears of an annuity for years an action of debt lies, 
but not for the arrears of an annuity for A/, or in foe. Bulſt. 151. 

. Trin. g Jac. in caſe of Lucas v. Fulwodd, alias Ward. Arg, cited 
to have been ſo adjuiged, | 
19. If {fcc for years grants annuity for rs to another, debt 
lies for it; per Yelverton J. Bulſt. 151. Ma. 9 Jac. in caſe of 
Lucas v. Fulwood alias Ward. 
— T2. 20. Lr tor years, rendering rent, granted the rent; the leſſee 
cz BR. attornei; the grantee of the rent brought an action of debt againly 
Robins v. the leſſee for rent arrear after the attornment; and upon demurrer 
c x S. P. it was inſiſted that this action of debt would nat lie, becauſe there 
exactly. an 9 - . 1 
the Court was no privity, the reverſion being ſtil} in the leſſor; but per 
divided. Curiam, the attæernmeut ade a privity, and judgment for the plain- 


e tiff. 2 ſo. 1. Mich. 22 Car. 2. Goodman v. Packer. 
W4AS 428 

yourned into the Exchequer Chamber, but on the publiſhing of the caſe of As v. Watkins, in 
Cro. C. 637. 651. M ci it was adjudged, that ſuch action wes maintamable; the parties befote 
any argument in the Exchequer Chamber agreed, and the rcit was paid witiout any more ado. 


L 337 ] (H) Where Debt es in Reſpect of the Eſtate by 


Matter ſubſequent. 


Br. _ ſi. JF the rent of the very tenant be arrear, and after the lord 
7: Sy aliens the ſergniory, yet he ſhall not have debt for the ar- 


though the rearages, becauſe the freed of the rent continues. 19 H. 6. 42. b.} 


tenant at- ; 
twrns. Per Paſton. 


Dr. Debe, [2. So if a man leaſes for life, rendring rent, and after arrearages 
38 5 p. incur, and the Ir grants over the reverſion, to whom the tenant 
Per Pafton, atforns, yet he thall not have debt for the arrearages, becauſe the 


for theſe arc 4 
be aof freehold of the rent continues. 19 H. 6. 42. b.) 


the party himſclf, 

But if I Ll . . | . 

have annui- ” [3- If a parſen bath an annuity 'n fee, and leaſes t to another for 

ty or rent Years, and after arrearages incur, the leſſor ſhall not have an action 

ervicets of debt during the years for the arrearages fo long as the eſtate of 
| inheritance 
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inheritance of the annvity continues, Mich. 1649. between * Tin- = and oy 
tal and Harrington, adjudged in arreſt of judgment. Intratur nt it fer 
1645. Rot. 1012. ] years to J. S. 

N | and the an- 
nuity or the rent ſervice is arrear, and the term expires, J. S. ſhall have debt. Br. Debt, pl. 9g. 
eites 19 H. 6. 41. Per Aſcue. { The Year Book is of an annuity granted by me to B. and his 
heirs. and by B. granted to J. S. for years, and the annuity, &c. being arrear, the term expires, the 
ter mor ſhell have writ of debt. (ſays the old ediuion, but the new edition fays detinue,) and yet 
the annuity continues; and ſo of the rent ſervice, notwithſtanding the franktenement continues in 
me. 19 H. 6. 42. 3. * Sty. 162. S. C. it was moved, that he ought to have brought a 
writ of annuity, and cited 6 H. 4. 7 & 9 H. 6.94. The judgment was arreſted ull the plaiutiſf 
ſhould move. 


4. If a prebend hath an annuity in fee in the right of his church, Br. Debt, 


and after arrzarages incurred he rein, he ſhall have debt for the pl. 93 omg 


arrearages, becauſe the perſon of the grantor was at all times Fulthorpe, 
chargeable before in annuity, and now the manner of the action is and l 
changed into debt for neceſſity. Dubitatur, 19 H. 6. 41. b.] 1 


does not lie, 
but Aſcue and Newton contra. And Brooke ſays, that the beſt reaſon as it ſeems that the action 
docs not lie, is, becauſe it was the folly of the plaintiff himſelf. 4 Rep. 48. b. 49. b. cites S. C. 


5. §o if a parſon alth an annuity, and he is deprived, he ſhall 
have debt for the arrearages due before. 19 H. 6. 42. b.] 
[6, Se he ſhall have debt for the arrearages after à recovery 
againſt him and the patron in a quare impedit. 19 H. 6. 42. b.“ 
7. If leſſee fer life of a rent acknowledges a ſtatute, and after Fol. 596. 
releaſes to the tertenant, and then the /tatute is extended, and after &=—w—— 


i . an 7 Rep. (38 
the rent is arrcar, the tenant by the ſtatute ſhall not have an action 7 ) 


of debt for the arrearages during the extent; for though in truth 5 Jac. C. B. 
the freehold is extinct by the releaſe, yet as to him it is in eſſe, Lilingſ- 


otherways the extent lay not; and during the continuance of the {25 #6» 


freehold, debt lies not, though the tenant, by the ſtatute, hath but ſolved se- 
a chattel, for this is derived out of the freehold, Hill. 4 Jac. B. cordingly. 
between Duncombe and Lillington, per Curiam. ] 

[8. The very lord ſhall nat have an action of debt for aid to 
marry his daughter, or make his ſon a knight. Co. Lit. 47. 6.] 

ſ9. [Se] The very lord ſhall not have an action of debt for re- 338 ] 
lief due to himſelf, for this is part of his ſeigniory, and he may diſ- 5. Eg 
train for it. Co. Lit. 47. b.] contra of his 


executors, 

for they may have debt of it; for it is not annual, Br, Dette, pl. 193. cites 7 H. 6. 13. Per Rolf. 

And adminiſtrator of a loid brought ation of debt of the reliet, which fell in the time of the 
inteſtate, and the defendant pleaded in barr, and therefore it ſeems that it lay clearly; for he did 
not demurr, Br. Dette, pl. 193. cites Tun. 32 H. 8. Rot. 528.——Co. Litt. 83. a. ad finem. 
S. P. Kelw. 133. a. pl. 111. Per Rchle, e contra, becauſe it is only an acknowledgment to 
be made to the lord aſter the ancelior's death, and is not of the ſame nature as the rent is; for a 
man cannot have a præcipe quod reddat of it as he may of the rent; beſides, it is not annual but a 
calualty, which perhaps the lord may not have in all his lite. Dal. 17. pl. 6. Anno 1 & 2 
P. & M. by the greater opinion, the lord himſelf may have action of debt for relief, becauſe it is 
not annual as other ſervices are. 4 Rep. 49. b. that the lord himſelf ſhall diſtrain, and ſhall 
not have action of debt, and cites 7 II. 6. 13. and 22 Aſſ. 52,— ———Sce tit, Tenure (N. a) per 
totum. | 


[10. [So] The very lord ſhall not have an action of debt for 
eſcuage due to himſelf for the cauſe aforeſaid. ' Co. Lit. 47. b.] 
(11. If a rent be reſerved upon a leaſe for life, after the death of B. Debt, 


the Ice, debt lies for the arrearages before; for now the freehold - K 6. 47. 
is 
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S. o Per is determined, and it is changed into à contra. 10 H. 6. 11. 
— C6: I. 
* Br Debt, [12, Sa if a leaſe be for the life of another, and ce/tuy que vie 
3 dies after the rent incurred. 19 H. 6. 41. b. * 39 E. 3. 22. 

9. : _ ; 
{but toe other editions are 39 E. 3. 22 

S. P. by Fulthorp. J. Br. Deb, pl. ag. cites 19 H. 6. 41. S. P. Br. Debt, pl. go. cites 9 

H. 6. 29. but mekes a quæte i an occupant enters where leſſce himſelf dies, if he (hall not reuter 
the rent. and ſays, it feems he ſhali by d ſticſs, but not by action of debt. during the life of ceituy 
que vie, ——Þr. Debt pl. 193. cites 9 H. 6. 29. {and the other editions at pl. 195, the number 
only varying) cites 9 H. 6. 29. but it ſcems it ſhould be 19 H. 6. 29. per Paſton,—-— All the cdi- 
tions are devant) which ſeems milpiinted for (durant.) |] 


In cofeofa F153, But if a leaſe be made for life, rendring rent, upon candi- 

— tien for non-payment to re-enter, and detain till the arrefirages paid; 

re- entry: St N . * 
ray. if the er re-enters for non-payment, he cannot, during his ſeitin 

Don-pay 4 | : » Q : 

ment of the havs debt for the arrearages before, becauſe the freehold remains 

rent the in the lcflec, and the leſlor hath it but in nature of a diſtreſs. 

re entry is P A 

the cauſe of Contra, 30 E. 3.17. adjudged.] 

the action, 5 N 

which cannot be by the condition without deed, for before the te- ene he cannot have debt for 

it was then troank-tenement, and now by the eſtate being determined, ot lies. Br. Debt, pl. 16. 


Cites 29. (but it ſhould be 39 E. 3. 22 }—— Bl. Debt, pl. 9g. cites 19 H. 6. 41. Per Fulthorp ]. 


S. c. cited [14. Cera, 30 E. 3. 7. adjudged; but this matter of the free- 
* 52 p. Hold is not intended; but there in the fame folio is another caſe of 
Contra that a leafe for years, and it ſeems this is the ſame caſe with the other, 
he ſhall not and ſo the other is miſprinted, in that it calls it a leaſe for life; 


— og (but Fitzherbert abridges this caſe to have been a leaſe for a 
fore ſays, year.) ] 
that the 


book [of 30 E. 3. fol. 7. which he cites in the margin] which ſeems to the contrary, is falſe 
printed, and thai tic tue cale was of a leaſe lor years, as appears aficrwards ia the ſame page of 
the leaf. | 


Br. Debt, (15. If leſee for life, rendring rent, docs waſte after arrearage: 
-.; Ip due, and the ler recovers in an action of wa/?e, he may have an 
by Ful- action of debt for the arrearages, becauſe the eſtate is determined 
thorp, J. by lawful action to avoid his diſinheritance. 19 H. 6, 42.] 

330) (16. So if fach leſſee aliens in fee, and the ler enters for a for- 


Br. Debt, feiture, he may have debt for the arrearages. 19 H. 6. 42. b.] 
Pl. 93. S. P. ; 
cites S. C. Per Fulthorp, J. 


2s. P. Br. [17. So if a leaſe for life be upon conditian, and the leſſor enters 
— 2 g fer breach of it, he ſhall have debt for the arrearages. Dubitatur. 
E g 22. 17 E. 3. 48, 73. b. but 18 E. 3.9. adjudged. Contra 19 H. 6, 


and Roll. * 2 1 : 
—＋ ll 42. 39 E. 3. 22. agrecd.] 
ccm miſprinted. ] 


18. So if leaſe for life be made rendering rent and leſſee ſurren- 
ders. F. N. B. 120. (G) in the new notes there (b) cites 17 E. 
3. 48. 18 E. 3. 10. 30 E. 3. 7. 38 E. 3. 10. contra by ſome; 
Ig H. 42. for the re- entry is not a penalty, ſo of nomine pœnæ. 
And ſays, ſee 38 E. 3. 22. 19 H. 6. 42. 6H. 7. 3. 

19. If a man leaſes land for years and the rent is arrear, and a 


ranger 


Debt. 


Hranger recover the land againſt the ler, yet the leſſor ſhall have 
debt, per Newton. Br. Dette, pl. 93. cites 19 H. 6. 41. 

20. Where rent is arrear, and tae leffor diſtreins, and the tenant 
for life ſurrenders and jus replivin, the leſſor may make avowry, 
but quære of debt; it feems all one, if he ſhall nave the avowry 
he may have debt ; for it is his own act to take the ſurrender. 
Br. Dette, pl. 93. cites 19 H. 6. 41. 

21. Where a thing determines by the act of God, action of debt 
will lie, though it did not lie before, and fo it is where it deter- 
mines by courſe of law. But otherwiſz, where it is by the att of the 
party himſelt. 19 H. 6. 42. a. per Fulthorp. 

22. If a man ſells twenty acres of land for 10l. the vendor may 
have writ of debt, though he has not el the ather of the land, 
and the other has ns remedy but by action upon the caſe; for it his 
folly that he had not taken better ſurety to have been enfeoffed, 
quod non negatur. Br. Action, Sur le Caſe, pl. 60. cites 22 H. 
b. 44. WM 
22. If annuity of See be exting debt lies of the arrears. Br. 
Debt, pl. 121. cites 37 H. 6. per Priſot. 

24. Debt lies for the lord of a leaſe made by bis bailif,, per 
Moil J. quod non negatur. And Choke J. that a bailiff may 
leaſe at will, for he is accountable to the lord. Br. Dette, pl. 146. 
cites 2 E. 4. 5. | 

25. If a man grant an annuity for years, the grantee ſhall have 
writ of annuity as long as the years continue, and after the years 
expired he ſhall have debt of the arrears; for he has no other re- 
medy. Br. Dette, pl. 144. cites 9 H. 7. 17. 

20. So where a man grants a ſeigniory for years, the grantee 
may make avowry during the years, and after the years ſhall have 
debt of the arrears for the cauſe aforeſaid. Ibid. | 

27. Action upon the cafe, that the defendant a//umed to the 
plaintiff, thar if the plaintiff diſcharged F. T. of juch execution, 
in which he is at the ſuit of the plaintiff, that then if the ſaid 
J. T. does not ſatisfy the plaintiff by ſuch a day, that then defend- 
ant ſhall do it, and counted accordingly, and they were at ittue 
upon non-aſſumpſit, and the evidence to the jury in proof of the 
aſſumpſit, and the truth of the matter alſo was, that the defendant 
aſſumed to the plaintiff”s wiſe, in the abſence of the plaintiff, and 
when he came to his wife he agreed to it and diſcharged J. T. 
without ſpeaking with the plaintiff, and per tot. Cur. upon good 
argument the action upon the cate lies; and by the beſt opinion, 
for he ſhall have action upon the caſe, and not writ of debt. And 
2 ſome he may chooſe the one or the other. Br. Action Sur le 

ale, pl. 5. cites 27 H. 8. 24, 25. 

28. In moſt caſes a man ſhall have action upon the caſe, when 
he may well have other remedy, but this ſeems that it is in another 
degree, Ibid. 

29. As where a man is indebted to me, and he promiſes to pay 
before Michaelmas, I may have action of debt upon the contract, 
or action of the caſe upon the promiſe, and ſo this is in ** 2 

| pects, 


Br. Debt, 
pl. 9g. cites 
8 = 


Br. An- 
nuity, pl. 
132. cites 
8. . 


3401 


„8. 2 K 


——— — — — 
"_ L Pa" Og IHE Wa > 


—— N nenne 
2 2 n # 3 


r 
9 * — 


b Mn EE EE ae th.. Me. NS 


ne LORE 


i Ro 


” 
* 


I» % at 


; re 
8 „ bd. 


PR 


Cer 


Executor 


—— 


= 
. * 
— ne a I 2 


340 Debt. 


ſpects, for upon the promiſe action of debt does not lie. And this 
in B. R. I did. | | 
30. Where a man grants an annuity to J. S. during the life of 
the grantor, and the annuity is arrear and the grantor diss, the 
grantee himſelf ſhalt have action of debt of the arrears of the an- 
nuity, becauſe the annuity is determined: Contra when the an- 
nuity continues, as it ſeems. Br. Dette, pl. 191. cites Vet. N. 
B. Annuity. 
$3 Rep. 23- 31. If a man /eaſes lands for years rendering rent, and for de- 
2 fault of payment, that he ſhall re- enter; if he do re-enter into the 
>. and 6 H. land for non payment of the rent, yet he may have af action of 
—— _ debt for the rent, for which he does re-enter, and in the writ ſhall 


book of 32 ecover the rent for which he re-entered. F. N. B. 120. (H.) 


E. 3. tit. Barr. 262. (which is not law,) and this is in reſpect of the contract between the leſſor and 
the leſſee. See Kelw. 153. b. pl. 1. Mich. 2 BH. 8. 


32. If a man leaſes land for term of yeargrendering rent, and 
afterwards the rent is behind, and the 1 his term, 
yet the leſſor ſhall have an action of debt for the arrearages before, 
as it ſeems by P. 33. E. 3. tamen quzre, for the opinion is con- 
trary to 2 H. 6. F. N. B. 122. (A) 


(1) - Execujor, 1. 2. 3. 5. 
Baron after Death of the Feme. Pl. 4.] 
[Leflee for Years after the Term expired. Pl. 6. 7.) 


[I. IF a rent becomes due to the very lord, and after be dies, his 
| exccutor {hall not have debt for this rent, becauſe the rent 

continues a freehold in the heir. 11 H. 6. 15. 19 H. 6. 41. b.) 

1 [2. The executor ſhall have debt for relief fallen in the life of 

"a of the teftator. 11 H. 6. 15. Co. Lit. 47. b. 

debt for relief due to the lord, See all the books cited at (H) pl. g. which are full as to this point. 


1 [3- The executor ſhall have debt for eſcuage, aid pur faire 
AP. 3 js 
fitz chivalier, & pur = marrier due in the life of the teſtator. | 
[4- The baren ſhall have debt for relief fallen in the right of 
the feme during the coverture after the death of the feme. 10 Hl. 
— C. 11. b.) | 
Fol. 5% [S. If there be a cuſtom that a town ought yearly to chooſe a man 
— to collect the rents of the lord, and te fay 225. to him for, the pro- 
9. 5. C. fits of bis fair, if there be 228. due by a collector, and after the lord 
dies, his executor ſhall have debt for it. 11 H. 6. 14. b. Dubitatur. 
(So it ſeems the lord himſelf might.) ] | 
6. If the grantee in fee of an annuity grants it over for years, 
and after the term expires, the leſſee ſhall have debt for the ar- 
L 341 J rearages, though the annuity continued of inheritance, becauſe the 
cltate of the leiſee is determined, and fo he bath no other _— 
an 


Debt. 


end the perſon of the tertenant was chargeable beſore. 19 fl. 
6. 42. 1 ; 

(. So leſſee for years of a manor, aſter term expired, ſhall have 
debt fur the arrearages, becauſe he hath no other remedy, yet the 
inheritance continued. 19 H. 6. 42. 9 H. 7. But quære the 
reaſon thereof. 


8. If gar ſon or prebendary dies, his executors ſhall have debt for F. N. B 120. 
(L} So . 


the arredrages of an ennuity, incurred in the life of his teſtator, 
becauſe the perſon of him that ought to pay the annuity is charge- 
able in writ of annuity. 4 Rep. 49. a. in Principio. Hill. 29 Eliz. 
C. B. per _ in Ognel's caſe. 


(I. 2) Pleadings in Debt for Rent. 
K. 2331 upon a leaſe for yenrs, rendering rent payable at 


another county, than where the land is, and no diftreſs in 
the indenture, yet he gyi{train, aud there levi by diſtreſs upon the 
land and jo he owes him nothing is a god plea. Br. Vine, pl. 19. 
cites 44 E. 3. 42. 

2. In debt for rent againſt leſſee for years, if payment in another 
county, or levied by diſtreſs be pleaded, he thall conclude, and fo 
he owes him nothing. Br. Debt, pl. 27. cites 34 H. b. 17. 

3. A leaſe was made of tithes paying rent with a proviſo, that 
if J. S. the leſſee, attempt or preſecute any action againſt A. B. who 
pretended a former leaſe made to him of the fame tithes, and if 
upon juch action a verdi ſhould paſs avainf? . S. the leſſee, that 
then the rent fhould ceaſe. In debt on a bond entered into by 
the leſſee for performance of covenants the breach aſſigned was 
non-payment of rent; J. S. the defendynt pleaded, that A. B. en- 
joyed the tithes by virtue of his former leaſe, ſo that the defendant 
could not have and enjoy them according to his leaſe, and fo there 
were no covenants to be performed on his part; upon demurrer 
the opinion of the Court was againſt the defendant, for the rent is 
payable until a verdict ſhould paſs, &c. Dy. 318. b. pl. 11. 
Mich. 19 Eliz. Anon, | 

4. If in debt for rent, the plaintiff declares upon a leaſe for years 
rendering 31s. yearly at Lady-day and Michaelmas by equal por- 
tions, and demands 15s. 6d. for rent behind fer one year ending at 
Lady day laſt, the declaration is naught; for the demand of the 
155. 6d. being for the arrears of the rent of the whole year, it 
ought to have been ſhewed how he was — ow: the reſidue ; and for 
this cauſe after a demurrer to the defendant's plea the writ was 
abated. Cro. C. 137. Trin. 4 Car. Bailey v. Hughes. 

5. Debt uban bond for perfor mance of covenants in a leaſe; the 
defendant pleads performance, the plaintiff replied, and aſſigned a 
breach for non-payment of rent on ſuch a day, ſecundum formam & 
effettum conditions ob.tgationt; pred”; the defendant rejuins and 
alleges an entry by the fiaintiff on the lands leaſed before the rent 
due, and that he kept prſſeſſion till the rent-day was paſt ; and found 
for the plaintiff; it was moved in arreſt of judgment on the plain- 

tiſt's 
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tiff's replication, it being that the defendant did not pay the rent 
ſecundum formam & eſtectum conditionis of the bond, wheteas 
there is no mention of any payment of rent in the condition of the 
bond but in the leaje eniy; fed non aliocatur ; becauſe the defendant 
by his rej9/nder confeſſed that ſuch rent was arrear, and waived 
taken iſſue upon it, but took iſſue on another matter, and fo this is 
[ 342 ] well enough after a verdict. And per Hale Ch. B. it is all one 
in ſubitance to plead, as the plaintiff did, and to have pleaded 
ſecundum formam & eitectum indenturæ; for the condition of the 
bond comprehends all that is comprized in the leaſe; but though 
it might have beer: a queſitin upen demurrer, yet there.can be no 
doubt of it aſter a verdict, Hard. 319. pl. 13. Mich. 14 Car. 2. 
in the Exchequer. Anon. 
Sid. 423- 6. Debt for rent upsn a leaſe fer a year, and ſo from year to 
1 year, quamdiu ambabus partibus placuerit; there was a verdict for 
tions the the plaintiff for two years rent. Sanders moved in arreſt of judg- 
ig - ment, that the plaintiff alleges indeed, that the defendant entered 
rent tek. and was poſleſſed the firſt year, but mentioF5 no entry as to the 
third year, ſecond, Per T wiſden, the jury have found the rent to be due far 
— — bath years, and we now intend, that he was in poſſeſſion all the 
the conn time for which the rent is found to be due. Mod. 3. pl. 10. Mich. 
ance of poſ. 21 Car. 2. B. R. Goſtwicke v. Maſon. 


{elion was 
aiced after verdict.—— 2 Keb. 543. pl. 5. Coltiike v. Maſon, S. C. held accordingly, and that 
this was a caſe for three' years, end not at will alter the firit year. 


7. In debt for rent upon a demiſe of a fiſhery to the defendant 
for three lives, the plaintiff in his declaration ſet out the demiſe, 
virtute cujus the leſſee entered, & fuit & adhuc e&ft inde peſſeſſio- 
natus. | he defendant pleaded nil debet, and there was a verdi? 


for the plaintiff. And Serjeant Prat moved in arreſt of judgment, 


that it appeared upon the declaration, that the eſtate for three lives. 
was continuing, and therefore debt did not lie, it being a rent 
iſſuing out of a freehold. Serjeant Hooper, in anſwer, ſaid, that 
this was well enough after a verdict, for that nil deber put all the 
matter in iſſue, and if the eſtate had not been determined, the 
plaintiff could not have hed a verdict: and that that matter indeed 
was the greateſt matter litigated at the trial, and therefore the con- 
tinuing not appearing directly, the Court would take the eſtate to 
be determined. Pratt ſaid, that the averment in the declaration of 
the fuit & adhuc, &c, was an expreſs averment that the eſtate did 
continue; but if it were only indifferent, it would not be good; 
for the plaintiff cught to ſhew expreſily in his declaration, that the 
eſtate for three lives was determined, or elle he was not intitled to 
bring his action of debt, within the ſtatute of H. 8. which was 
azreed by the Court, and the judgment arreſted. 2 Ld. Raym. 
1056, 1057. Mich. 3 Ann. Biihop of Wincheſter v. Wright. 
Dreſs fruf- S. If a man di/irains for rent and impeunds the diſtreſs and then 


e of brings debt for the ſame rent, the defendant may plead levied by 


tirfy the 


rent, isa diſtreſs, per Holt Ch. J. 11 Med. 144, Hill. 6 Ann. in cafe of 


good gica Alton v. Jarvis. 
in bar to 


debt, tot the rent, Pcr Turton, J. 12 Mod. 663, 


9. In 
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9. In debt for rent the plaintiff declared on a demiſe by mentionat” | 
exiſtit; this was held to be ill and not helped by detendant's plead- ; 
ing over. II Mod. 258. Mich. 8 Ann. B. R. Joddrell v. Heath. : 


In what 


caſcs an ac : 

' ” . tion on the d 
(K) Where Debt, Covenant, an Action upon the ge 

. . where & | 

Caſe, or Account les, without Contract. — Pon ohy 

ö Actions (Ny) 4 

Fi. IF a man delivers money, upon condition to be his money, and 4 2 "pug | 

that: / it be not performed, that it ſhall be re-delivered; if — 8 | 

the condi don be not performed, the bailor may have debt for it, debt. or ac- d 
I E. 12. 10.] , count, Br. 

1 3 : Debt. pl. 


223. Cites 5. C. 


[2. If a man delivers 1001. in a bag unſealed to another, debt 
does not lie for it, becauſe tne property was never out of the | 
bailor. 18 H. 6. b.] 

3. If I have a ent out of land, and the tenant delivers it to 
another to pay to me, I cannot have debt againſt him for what he 
hath received. 6 H. 4. 7. b.] 

[4. If a man delivers money to you to pay to me, I ſhall not have D. 22. b. pl. 
debt for it, becauſe there is not any contract between us. 6 H. , Im. 

8. 28 H. 8.5. b. 
4 ro. 
1. Trin. 27 Jac. B. R. the S. P. adjudged, Me _ . | | 


C5. If a man receives rent of my tenant by my command, I ſhall L 
not have debt againſt him. 6 H. 4. 8. 
[6. Se if he receives it of his own head. 6 H. 4. 8.] 
. If a man by obligation acknowledges that he hath received a Br. Debt, 
ſum ad proficiendum & computandum, the obligee may have debt for 1 


it if he will. 42 E. 3. 9.] 


[8. If a man by deed delivers certain money to another, te render 
an account thereof to him, he may have an action of debt for the 
money at his election. 28 E. 3. 98. b.] 

[9. If there be a cem that the colleftor of the rents 7 the lord See (I) pl. 5. 
eught to pay 225. to the lord for the profits of the market of the lord, 8. C. 
the executor of the lord may have debt for the 22s. without bring 
ing a writ of account, for he is not a receiver of this, but he ought 
to pay it, whether he receives the profits or not. II H. 6. 14. b.] 

[10. If a man delivers money to deliver to F. S. if he does not 
deliver it, yet J. S. cannot have a writ of debt againſt him. 19 fl. 

6.5. b. 20 H. 6. 35. D. 28 H. 8. 21. S. 131.] 
[11. So [But] it J. S. refuſes the money, the bailor may have s. P. Br. 


debt againſt the bailee for it. 19 H. 6. 35. Debt, pl. 


1. S. C. by 
Fulthorp, J. For the bailee ſhall not retain the money by the refuſal of a ſtranger; — Brooke 
fays, this ſeems to be good law; tor the bailor may have debt or account, becauſe there is ptivity. 


(12. If a man by his deed acknowledges that he hath ſa much of 
the money of F. S. due to him in his hands, though here is no con- 
Vol, VII. Ce tract 
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tract or borrowing between them, yet J. S. may have an action cf 
debt againſt him. 11 H. 6. 39. 
(13. If Iaelider nancy to another te repay at a certain day, 
debt lies for it at the day. 29 E. 3. 26. b.] 
[14. [S⸗] if I deliver money to B. 79 Kcep ſafely, I may have 
an action of debt againſt B. for it. 2 R. 3. 15. D. 28 H. 8. 22. 
8. 137.) | 
J 344 TJ IIS. If A. by my command pays money to B. to my uſe, and B, 
does not pay it to me, { may have debt for it againſt him, 36 H. 
6. 9. b.] | 
8 (16. If a man leaſes for gears, rendering rent, and after deviſes 
the rent to another, and dies, the deviſee may have: a action of 
debt for the rent, though it is become a rent-ſeck, becauſe by 
the original creation thereof debt lay. Mich. 11 Jac. B. R. be- 
tween Holland and Hunt, per Houghton. 

* Hob. C17. It a ſheriff levies certain money upon a levari facias out of 
1 a recognizance at the ſuit of J. S. and after returns the writ 
ſolved ac. Served, J. S. may have an action of debt agai it the ſheriff, as well 
cordingly. as a ſcire facias, or fieri facias, though there be not any actual 
5 x contract between the theritf and hint; for this is a contract in 
but not r. law, ſcilicet, the levying the money to the uſe of J. S. Hill. 15 
folved.—— Jac. B. between * Speak and Richards, per Curiam, adjudged, 
ee *2: Hobert's Reports, 279. the ſame caſe, Paſch. 15 Car. B. R. be- 
Richards, twecn || Parkinſon and Culliford, adjudged per Curiam, that an 
S. C. the action of debt lay againſt the executor of the ſheriff though it did 
yon 2 not appear that the fieri facias upon the judgment was returned; 
of d bi lay for it is not material, inaſmuch as the party is diſcharged by the 
on chi- payment thereof, without the return; and it is not grounded 
Lo, upon a perſonal tort, but upon a contract in law made by the 
1244. 5. C. teſtator, upon the receipt of the money; and this is not a ſim- 
aged ple contract, but grounded principally upon the record, fo that 
* tne executor cannot wage his law, and therefore the action lies 
a on well againſt the executor. Adjudged, this matter being moved in ar- 


.- 8 reſt of judgment. ] 

ct. 32 

Irin. 16 Jac. cites S. C. as ad) i,ged accordingly, | | 
Cra. C. 539. pl. 3. Perkinſon v. Gilto:d. S. C. all agreed, that the action well Jay, and 

guagment was given niſi, &c. Jo. 43% pi. 2 S. C. edjugdged by three J. (abſente Bramy- 

ſton. that ether account or deot Iics oft the plant iſt's cleflion ; and that it lies againſt the admi- 

n d. or. —— Mar. 13. pl. 33. S. C. and ali conceived that the afttion wouid lie. See tit. 

8 cri (L) per totum. - 


18. Debt lies in bank of an amerciament aſſeſſed in a leet by the 
beſt opinion of the Court. Bu: quære, becauſe it was not much 
argued. Br. Dette, pl. 179. cites 10 H. 6. 7.] 

19. If I deliver money to A. fe bejiow in charity, and before he 
gives I countermand it, debt lies for me againſt him for the mo- 
ney; for the property is ſtill mine. D. 22. a. pl. 135. Trin. 
28 H. 8. 

20. B. re:ained R. to be miller to his aunt at 10s. a wert; 

+ adjudged that debt lies not upon this, but action on the caſe; for 
in debt it is requiſite that the thing comes to the party that pro- 


miſes; and ſo for want of guid pro que debt does not lie; but per 
| Cur. 


Debt. 


Cur. this maintains action upon the caſe; for though it be not 
beneficial to B. it is chargeable to R. Dy. 272. a. Marg. pl. 31. 
cites Mich. 26 & 27 Eliz. Baxter v. Read. 

21. The words of an obligation were, I am content to give to A. 
ol. at Michaelmas. Held that debt or covenant lies at the 
election of the plaintiff. 3 Le. 119. pl. 169. Mich. 27 Eliz. 
B. R. Anon. 

22. V. was an innholder in a great town in the county of S. 
where the ſeſſions uſed to be holden, and the defendant was à gen- 
tleman of quality in the country there, and he in going to the 
ſeſſims uſed to lodge in houſe of the ſaid V. and there took his ladg- 
ing and vis diet for himſelf, bis jervants, and horſes, upon which 
tae debt in demand grew ; but the ſaid Y. was not at any price 
certain with the defendant, nor was there ever any agreement made 
betwixt them for the ſame. It was ſaid by Anderſon Ch. J. that 
upon that matter an action of debt did not lie. And therefore 


afterwards the jury gave a verdict for the defendant. 3 Le. 161. | 345 J 


pl. 210. Hill. 29 Eliz. C. B. Young v. Aſhburnham. 

23. Caſe for taht in conſideration, he on ſuch a day, &c. had 
contrafted with and by his bill of articles had bargained and ſold 
unto the defendant and his heirs a meſſuage, the defendant promiſed 
to pay the plaintiff zool. on ſuch a day, which he had not paid; 
and upon demurrer it was adjudged, that this action would not 
lie, becauſe in this caſe he might have an action of debt; and 
where a man may have an action at common-law (as debt is) an 
action upon the caſe will not lie. 2 And. 53. pl. 39. Trin. 38 
Eliz. Wade v. Branch. 

24. A. delivered 16l. to B. to keep for him the ſaid A. and to 
be re- delivered and paid to the ſaid A. upon his requeſt ; it was 
inſiſted that debt lay not, but accompt ; but adjudged that on B's 
refuſing to pay it, upon A's requeſt, debt did lie for A. againſt B. 
D. 20. b. Marg, Cites 40 Eliz. C. B. Bretton v. Barley. 

25. A man made a leaſe for life rendering rent, and for non- 
payment to re-enter ; and afterwards he brought an action of debt 
for the ſame and recovered. Ibid. 21. a. Marg. 

26. A man delivers money to another to buy certain things for 
him, and he does not buy them, the party may bring an action of 
debt, but he ſaid that the plaintiff ought to aver, that the defendant 
had not re-delivered them. Ow. 86. cited by Glanville as ad- 
judged, Hill. 41 Eliz. in caſe of Bretton v. Barnet. 

27. Walmſley took a difference between goods and money ; for 
if a horſe be defivered to be re-delivered, there the property is not 
altered, and therefore detinue lies. And if Portugal's or other 
money that may be known be delivered to be re-delivered, a 
_ detinue lies, for they are goods known; but if money be deli- 
vered it cannot be known, and therefore the property is altered, 
and therefore debt will lie. Ow. 86. Mich. 41 & 42 Eliz. 
Bretton v. Barnet. 

28. A. gives money to B. to buy wares, and B. does not buy 


them, Debt was maintaiaed for the money. D. 20, a. pl. 119. 
= 


ee 2 


24 r 
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Ow. 86. 8. 
C. held ac- 
cor dingly. 
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in Marg. cites it as a caſe cited by Glanvil. Mich. 41 & 42 Eliz. 


as adjuoged., | 
29. A. d:{ivercd a horſe to B. with orders to ſell bim for 31. 
Acd;udged that gelt did not lie, but an account for the horſe and 
the profits. D. 20. Marg. pl. 120. cites Trin. 2 Jac. 1. Hol- 
comb v. Sumwood. | | 
30. A. delivers money ts B. ts pay it to C. for the debt of A. 
A. dime aiterwards puid the debt, and afterwards B. pus the 
money te C. and it was culcd that an action of debt lies again C. 
for the laſt money, for the laſt payment was upon a tacit con- 


dition, if the debt was not paid before. Cited per Cur. Noy. 22. 


Trin. 15 ſac. C. B. in caſe of Spark v. Richards. 4 

31. In all caſes where the party who receives money, is ts 
fave any allowance or reward for the receiving thereof an action 
of account-render, and not an action of debt, or upon the caſfc 
muſt be brought againſt him. L. P. R. 30. 

32. An ation of debt, or an action on the caſe. upon an in- 
ſimul computallet lies at the election of the plaintiff again/? ene 
fer receiving money of a third perſon for the uſe of the plaintiff, 

beuge he bad ne authority given him to receive it;: Hill. 23 
Car. 1. B. R. For it is the intereſt that the plaintiff hath in 
money paid for his uſe, that gives him the cauſe of actien, and it 
is a receipt of the money that makes the other party liable to 
the action, and it matters net by what authority be received it. 
LF. KR 30- 

33. An action of debt was brought againſt the defendant upon 
an infimul cemputeverurt, and a verdict and judgment given againſt 


{ 346 ] him, whereupon ke brought his writ of error, and aſſigns for error 


that the ation was brought againſt bim for rent as a tenant of 
land and net as a receiver, and therefore an account did not lie; 
Roll Ch. J. cited 20 H. 6. Rent alone lies not in account, be- 
cauſe rent 15 a certain thing, and it is allo the realty ; but if rent 
be mixed with other things, an account will lie; but here it ap- 
pears the action is brought againſt the defendant as a receiver, 
and if one receives money due to me upon obligation, I ſhall have 
either an action of account, or an action of debt againſt him, ſo 
if he receives my rents without my conſent. "Therefore let the 
1 be afirmed. Sty. 287. Trin. 1651. Hamond v. 
ard. 

34. The nature of a delt is not changed by an account no more 
than accounting with an executor, but a ſpecific promiſe to the 
huſband to pay him a debt due to the wife dum ſola may alter 
the debt. Sty. 473. Mich. 1655, Conie v. Lawes alias Lewis. 

35. 1 obiige myſelf ta pay 6 much at ſuch à day and ſo much at 
ſuch a day, covenant lies, eſpecially if both days are not paſted 
but Ch. Bar. Bridgman doubted how the law would have been 
if the words were teneri & firmiter oblicari, becauſe thoſe words 
found in debt and not in covenant. Hard. 178. Hill. 12 & 13 
Car. 2. in Scacc. Norris's caſe. 

2h. Irditments for clipping being fund againſt W. he gave R. 
s Newgate ſolicitor 70l. to procure his diſcharge and for his pains ; 

an 
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and W. not being proſecuted on theſe indictments he brought an 
indebitatus affumplit againſt K. for the whole 70l. Upon the trial 
before Holt Ch. J. it being proved that the defendant confeſſed 
that he had —_— of this money in bribes ; the jury by direction 
gave a verdict for the plaintiff. Ld. Raym. Rep. 89. Trin. 
8 W. 3. Wilkinſon v. Kitchin. 

37. If one covenants or promiſes ſpecially upon receipt of goods 
to be accountable for them, if he will not account, action upon 
the covenant or promiſe will lie, and an action of account hes 
upon the general receipt. Per Holt Ch. J. 12 Mod. 517. Paſch. 
13 W. 3JB. R. in calc of Spurraway v. Rogers. 


K. 2.] Debt. On Penal Statutes, thouzh not er- 
preſſed in the Sjalules. 


(18. [I.] T7 ARE by the fatute of 14 H. 8. cap. 5. and the 


letters-patents of the King, it is enacted, That 
every one that pradtiſes phyſick in London without licenſe of the 
College of Phyſicians, hall forfeit for every month rl. one moicty 
to the#King, and the other to the college; though no action is 
appointed for it, yet they have an action of debt for it. Trin. 
4 Jac. B. R. College of Phyſicians adjudged. ] 

[19. [2.] An action of debt lies upon the /tatute of 2 E. G. for 
the treble value for not ſetting forth of tithes, though the ſtatute 
does not mention any action but only that he ſhall forfeit the 
treble value, and does not mention to whom he ſhall forfeit it, 
nor by what action it ſhall be recovered. Co. Entries. 

And this 1s now the common practice. ] 

20. [3.] An action of debt lies by a ſheriff pon the ſtatute 
of 28 E. ix. cap. 4. for his fees given by the ſtatute, for an execu- 
tion ſerved by him, though the ſtatute docs not ſay that he ſhall 
have his fees, or any action for them, but only fays, that he ſhal] 
not * take for any execution ſerved any conſideration or recompence 
beſides that thereafter in the ſaid act mentioned, which it ſhall 
be lawful to be had and received, ſcilicet, 12d. for 20s. where 
the ſum does not exceed 100), and 6d. where above 100l, 14 Jac. 


B. R. between Proby and Lumly, plaintiffs, and Mitchel, de- 


fendant, adjudged. Intratur, Paſch. 14 Jac. Rot. 531. ] 


ty. 
uch action having been brought before. 
guicd us adjudged, Poph. 173.———5S, C. cited Lat. 31. 


(L) Upon an Account, 


DI. TNEBT lies upon an account before himſelf. 45 E. 3. 
14. b. 7 H. 4. 14. b.] | | 
[2. Debt lies for the arrearages of an account again/! the 


bailiff of a manor, 14 
iff of 7 + >. 63 If 


A 
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1 166. S C. 
adjudged, 
and though 
the ſtatute 
does not 
give any ac- 
tion ſor his 
tees, yet it 
being a das» 
Ly, an sc 
tion is given 
by that law 
of neceſſi- 


Roll. Rep. 404. pl. 34. adjudged ; and it was ſaid, that there was no precedent of 
Nov. 75, 76. S. C. cited as adjudged. 


S. C. 


See tit. F ces, per totum. 
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[Z. If the Bailiff of a manor accounts for the iſſues before they 
are leviable, an action of debt lies for the arrearages, for he hath 
voluntarily charged himſelf with them. 13 H. 4. 12. b.] 

4. If upon the account of a HF of a manor, it appears, that 
he hath paid more than he receivea, he may have debt for this 
ſurpluſage. 7 H. 4. 3.] 

= . If upon the finding the ſurplus the lord promiſes to pay it, 
$*: 3. the bailiff may have debt for it, 29 E. 3, 25. b.] | 
mention 1s there made of any promiſe of the lord, but only of his being over paid, and that is 
dent brought by the bailift, the lord was compelled to anſwer, f 


pm A_— ([s. If a man accounts before auditors for a thing that lies net 
Fol. 599. in account, as for a contraf, debt lies not for the arrearages of 
LwA— the account. 8 H. 6. 10. b. 15. b.) | 


Debt won 

arrears of account the plaintiff was examined, and found that it was for certain uf borght of the 
Piaintifi, and ror this he had accounted before auditors, and becauſe 1t did not he in account, he 
was :ummanded to amend the count, or the def-ndant ſhall be dilmilſqh, by which he declared 
upon a cont:att. Br. Debt, pl. 89. cites 8 H. 6. 10. But in ſuch a cal the fame vear, fol, 15. 
the plaintiff would not amend his count, by which the detendaut made his law immediately. 


[7. If a man accounts again/? another as receiver to a flranger, 
if the defendant be found in arrearages before. auditors aſſigned, 
debt lies not for the arrearages upon the account, becauſe it ap- 
pears that he is not accountable to the plaintiff, 20 H. 6. 6.] 

8. But in an account as receiver of the plaintiff, if the de- 
icadant be found in arrearages, debt lies for it upon the account, 
theugh in fact he never was his receiver. 20 H. 6. 6. b. contra. ] 

[9. Debt lies again/? executors upon the arrearages of an account 
by the executor himſelf, of receipts by the teſtator. 2 H. 4. 13. b.) 

10. Aud the Court in this caſe may be of receipts in general, 
without mentioning the particulars, becauſe the defendant was 
party thereto. 2 H. 4. 13. b.] 

Poll. Rep, [II. In a writ of account againſt another as receiver, if the de- 
5, F. 33. fendant be found before auditors in ſurplus, yet he ſhall not have 
5 — the plaintiff for it — ch as he is charged as re- 
judged. — * D P 3 5 mu 15. charg 
2 h K. 25, cciver, and not as bailiſt, fer a receiver ſhall not have any re- 
279. 5. C. compence of his travel, &c. Mich. 12 Jac. B. R. between the 
esd. Earl of Suffolk and Floyd, adjudged upon demurrer.] 
L 348] 12. Debt by executor, and counted how a franger by bis will 
bad aeviſcd 100l. to the teſlator of the plaintiff, which came to the 
ands of the defendant, who recited by indenture that it came te 
bis hands, and that he had delivered gol. to F. N. for the uſe of 
the tr/tator, and fo there remained bol. in his hands for which 
action accrued to the plaintiff as executor, and by award the de- 
fer.da.it was compelled to anſwer without other contract or ap- 
poinin ent, and without being put to action of debt. Br. Debt, 
pl. 185 cites 11 Hl. 6. 39. 

13. It was held for law, that where tuo jointenants are of a ma- 
nor, and the one of them aſſipns auditors to hear the account of the 
bailiff of the manor, who is found in arrear, the action of debt ſhall 
be brought in both t/eir names, &c. Thel. Dig. 26. Lib. 2. 


C. 2. S. 17. Cites Paſch, 18 E. 4. 3. 
* 1. 2 
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L. 2] For other Matters. | 


[12.[ 1.) II a corporation that has power by charter or pre- 5 Rep. 64. 
| ſcription to make by-laws, mates a by-law and that | r 
54 2 . . 12, C. 8. 
if it be broke, to forfeit a certain ſum to the corporation; though Clark v. 
it be not appointed by the by-law that it ſhall be recovered by Gape, S. C. 
action of debt, yet an action of debt lies for it, becauſe this is a ** ae 
duty in the corporation, this being a by-law, and this ſum for- pl. 17 S. C. 


feited to tim. Co. 5. Clark 64. Habert's Reports 279. 20d the 


notes there. 


(13. [2.] Debt lies for an amercement in a court-baron. Ho- Hob. 206. 


, — in pl. 260. 
F Per Hobart, 
5 Ch. J. S. P. 

(T4. [Z.] If a tally be delivered to a cuſſomer, debt lies for ar 2 

in pl. 260. 


it as ſoon as the mhhey comes to his hand. 1 H. 7. Hobert's 3.35 
Reports 279. ] by Hobart, 
Ch. J. 

Where the King is inde':ted o me, and aſſigns me to take it by the honds of a cuſtomer, 2. de- 
livers me a talley of it, I by ſhewing of the talley to the cuſtomer, ſha}l have action of debt upon 
it ag2inſt the cuſtomer, if he has enough to pay, Br. Debt, pl. 17. cites 27 H. 6.9 . 
Br. Debt, pl. 120. cites 37 H. 6 15 and if ſeveral! have ſeveral tallita to be paid, &c. the callecto- 
is charged, firſt te bim who ſbews him, and ſo to the ſecond, and ſo to the third, as long as he has 
aſſcis in his hands to pay. and the adminiſtrator of the creditor ſhall have action, by ſhgwing [ehe 
talley] of the inteſtate againſt the collector. And 21 ibidem is, that he who ſhews talley ougnt 
to aer acquittance. Br. Tail de Exchequer, pl. 1. cites S. C. 


- (15. (4. U If there be a cu/tom that if any breaks the pound of 9 ch 22 
art, Ch 1. 


the manor, that he fall pay 3l. to the lord; admitting this to s 
be a good cuitom, an action of debt lies for it, 11 H. 7. 14. by pl. 260. cites 


all the Juſtices. S. C.—Br, 
J 1 Debt, 127, 


Citcs 21 H. 5. 40, —- Br, Preſcription, pl. 40. cites S. C. — Br. Debt, pl. 239. cites 11 H. . 13. 


5. Debt was brought for that the defendant had a leet, and his 
ſteward commanded the defendant, being bailiff, to make a pannel, 
who would not, by which the feward aſſeſſed a fine upon him 
of 40s. and the lord brought action of debt, and the defendant 
demurred ; quzre, and ſee Debt of relief. Br, Debt, pl. 85. (bis) 
cites 7 H. 56. 12. 

6. Debt was brought upon a cuſtom, that if any break the pound ( 319 ] 
of the lord in his manor of D. that he ſhall forfeit Zl. and that ſuch 
a one broke it, &c. Unde actio accreyit, &. And by the Juſ- 
tices ; if the cuſtom was good as they thought it was not, becauſe 
it cannot bind ſtrangers, then the action ſhall lie well, quod nota, 
And yet he cannot preſcribe in the action. Br. Dette, pl. 127. 
Cites 21 H. 7. 40. 

7. In debt brought for a fine impoſed by a corporation againſt one 
elected baily, for refuſing to take the declaration impoſed by the 
fiatute of corporations, whereby the election became void. After 
judgment for the plaintiff, it was aſſigned for error, that the 
ſtatute (13 Car. 2.) did not enable the impoſing any fine, but 

604 only 


— —— We 
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only made the office void. But the Court held, that the refutal 
of the oath is, by a means, the refuſal of the office, and conſe- 
quently within their power given by the charter to fine for refuſal 
to accept the office; and ſo judgment was affirmed. 3 Lev. 116. 
Paſch. 35 Car. 2. C. B. Starr v. the Mayor &c. of Exeter. 


(M) Upon what Fudgment or other Record it lies. 


Br. Debt, ¶ T. A MAN may have an action of debt upon a fatute-mer- 
Ee — chant, for it is in nature of an obligation, andi che ſeal] of 
+ Br. O- bt, the party is put thereto. *“ 43 E. 3. 2. b. +3 E. 4. 27. 15H. 
— og 7. 16. 


ditatur. 

C2. But no action of debt lies upon a ſtatute-flaple, for the 
ſeal of the party it not put thereto, and this js a duty made by d 
pecial law, which was nat by the common l, and therefore he 
{hail not have other remedy for it than the ſtatute hath provided. 
15 H. 7. 16.] 

[3. But quære whether an action of debt lies upon a recag- 
nizance in nature of a ſtatute-flaple, inaſmuch as the ſeal of the 
conuſor is put thereto. ] 

Rr. Debt, [4. An action of debt lies upon a recognizance taken in Chancery, 
pl. 122 D. 22 El. 369. 52.] 
36 H. 6.2, 


[. Ce an action of debt lies pan the teneur of ſuch recogni- 

zance. D. 12 El. 369. 52.] 
— ö. An action of debt lies upon a recogn:zance taken before the 
Fol. 600. Mayor of London. D. 4, 5 El. 219. S. 9.) | 


Co. E. 185 187. pl. 11. Tria. 32 Eliz. B. R. incaſe ol Chamberlain v. Thorp. S. P. appears, —— 


L.. 130. pl. 178. S. C. & S. P. appears. 


D-bt was 7. If A. be bail for B. in Banco by recopnizance ackniuuledged by 
bronght 90 him and after judgment is given againſt B. for the damages and 
8 ; * 
zance in . C9/s, and after a ſcire facias is ſued upon the recognixance againſt A, 
Chancery, and judgment is had thereupon againſt him, an action of debt lies 
#17 upon this judgment againſi A. and if he hath judgment therein, he 
was, that may take his body in execution thereupon, though he could not 
eee take his body in execution upon the judgment in the ſcire facias. 
e N Mich. 10 Car. B. R. between Rigault and Carrick, adjudged 
f had upon a demurrer per Curiam, and the defendant taken in exe- 
OOO» cution accordingly, and this afterwards affirmed in a writ of 

330 J error. | 
(8. If A. be bail for B. in à recognizance of 1001. in Banco, in 
an action againſt B. in which A. acknowledges himſelf to be bound 
in 1col. that if B. be condemned in the action, then he ſhall pay the 
money, or render his body to priſon, or he will pay it — bim; an 
action of debt lies upon this recognizance, alleging, that judgment 
was had in the ſaid gction againſt B. for lool. and that B. did not 


Pay 


Debt. 


gay it, nor render his body to priſon, and that A. had not paid it, 
for A. may aid himſelf by plea in this action, as well as he may 
upon the — facias upon the recognizance. Hill. 14 Car. B. R. 
between Holmes and Faldoe. Intratur, Mich. 14 Car. Rot. 463. 
a writ of error was brought upon a judgment given in Banco, 
in an action of debt upon ſuch recognizance ; but the parties after 
agreed. But Maſter Hoddeſden ſaid ſuch actions are uſual. ] 

9. Debt for 4ol. upon account and 20l. upon loan; the defendant 
pleaded that he granted to the plaintiff to levy it upon his land in 
D. and C. which he has levied; and per Belk, it is no plea; for 
the granz is void; for he cannot levy it, quod non negatur, by 
which he pleaded ut ſupra; and cancluded, and ſo he owed him no- 
thing, and a good plea now, per Thorp. Br. Dette, pl. 29. cites 
41 7 

10. 55 to plead payment, and conclude nibil debet, and this upon 
contracts; contrary in debt upon ſpecialty, Ibid. | 

11. If a man recovers land and damages in afſiſs in ancient de- 
ꝛneſne, and the defYdant has nothing in the franchiſe to render da- 
mages, as in London, &c. there the plaintiff may have debt in C. B. 
of the damages, and count upon the recovery, or may remove the 
record into Chancery and ſend it into Banco by mittimus, and ſhall 
bave ſcire facias thereupon, and ſo to have execution in bank upon the 
record of anither court, quod nota, Br, Executions, pl. 75. cites 
39 H. 6. 3. 4. 

8 Debe was brought in bank upon recovery at E. in the 
Court f Piepowders, and the tenor of the record was ſent into 
Chancery by certiorari and ſent into Bank by mittimus, and the 
plaintiff declared upon it. Rolf tendered to demur for the not 
ſhewing of the record, and it was held peremptory. And by the 
opinion of the Court the plaintiff has well declared, by which he 
paſted over, and pleaded nul tiel record, and ſo it was agreed that 
he may do notwithſtanding the certificate of the tenor of the 
record, Br, Dette, pl, 85. (bis) cites 7 H. 6. 18. 

13. If in a ſcire facias to have execution of an annuity the plaintiff 
| bas judgment, upon ſuch judgment he ſhall have an action of debt. 
Per Wray Ch. J. 4 Le. 186. pl. 287. Mich. 17 & 18 Eliz. 
B. R. in caſe of Barnard v. Tuſſer. 

14. B. recovered in a ſcire facias upon a recognizance againſt T. 
and afterwards brought an action of debt upon the fame recovery, 
and it was adjudged maintainable, notwithſtanding that it was 
#bjeled, that the judgment in ſuch ſcire facias is not to recover debt 
but to have execution of the judgment. 4 Le. 186. pl. 287. Mich. 
17 & 18 Eliz. B. R. Barnard v. Tuſſer. 

15. The plaintiff brought a ſcire facias upon a recognizance 
taken in the Chamber of London, and had judgment in the ſcire facias, 
and now he brought an action of debt upon that judgment; and 
upon a demurrer to the declaration, it was objected that it was 
ill, becauſe the plaintiff did not ſhew that the Chamber of Lon- 
don was a court of record, but the Court ſaid, they well knew 
that thoſe of London have a court of record, and that they have 
uſed to take recognizances there; and Ld. Anderſon ſaid, that 

| admitting 
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Br. Debt, pl. 
232. 8. P. 
and cites 
S. C. 


4 Le. 182. 
pl.281.5.C, 
in totidem 
verbis. 
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admitting the recognizance was not well taken, yet becaufe in 
the ſcire facias upon it, the defendant did not then take advan- 
tage thereof, he ſhall be bound by his ſaid admittance of it; and 
he ſaid that it was in a manner agreed by the whole Court, that 
if upon this demurrer here, the judgment in London, upon the 
ſcire facias, be reverſed ; yet the Court here muſt proceed, and 
not take notice of the ſaid reverſal. Le. 284. pl. 384. Hill. 29 
Eliz. C. B. Hollingſhed v. King. | 

16. Debt pan @ judzment in B. R. The defendant pleads a 
writ er rer depending in the Exchequer, to which the plaintiff 
demurred, and per Curiam judgment pro plaintiff on Worſley's 
caſe. 2 Keb. 659. pl. 13. Trin. 22 Car. 2. B. R. Holmes v. 
Chamberlain. | 


(Ny Fir what Thing the Tudgment being, Debę 
lies upon it. 


[And in what Court. Pl. 97 10.] 


2 Debt. [I. JF a man recovers damages in a real action, as in a writ of 
2 ayel, * coinage, or entry ſur diſſeiſin, he may bring debt 
Upon de- upon the judgment for the damages, for by the recovery they are 
tault in writ jn the perionalty. 43 E. 3. 2.] | 


of colinage, 
damages were found to 4ol. upon a writ of inquiry of damages, and one was received, and. 


damages were found againit the tenant by receipt to 401. and debt was brought of the gol, Br. 
Debt, pl. 230. cites 39 E. 3. 8. f | 


Br. Debt, [2. $7 he may have debt for the damages secovered in a writ 
. g3- cnet of waſte, 43 E. 3. 2. adjudged. }] 

* Br. Debt, [Z. If a man recovers the arrearages of a rent-jervice, he ſhall 
pl. 33. cites not have debt for them upon the judgment, becauſe theſe con- 


. Cs. F. tinue a freehold, * 43 E. 3. 2. Contra, g.E. 4. 50. b.] 


For the 

thing is certaia. 

Br. Debt, pl. [4. Ss a man ſhall not have debt for the arrcarages recovered 
55 C. S p. in a writ of annuity. 43 E. 3. 2.] 

Br. Debt, [5- Debt lies for damages recovered in a mortdancęſtor, as 
Pl: 41. cites arrearages of a rant. 46 E. 3. 25.] 


Finch. clearly, though it was objected, that it was of the nature of the rent, which is frank« 
tenement, | n a 


Tn debt ur- (6, Debt lies for arrearages recovered in a writ of account. 
rr mtH 4 %.$] . 


ages of ac- 
count, the defendant pleaded arbitrement, and held no plea; for the account before auditors is 


ta a manner a record, Br. Debt, pl. 108, cites 4 H. 6. 17. 


1 5 a man recovers a debt, debt upon this judgment. 43 E. 
3. 2. . : 
8. If a man tecovers debt or damages in London, in an attion 


brought there by the cuſtem of the city, which lies not at * 
wW 
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faw in the courts of Meſtminſter, yet when this is become a debt 
by the judgment, an action of debt lies in Banco or Banco Re- 
gis upon this judgment. Mich. 15 Car. B. R. in an action be- 
tween Maſon and Nichols, adjudged upon à demurrer to the 
declaration. ] 

[9g. If a woman be endowed of copyhold land by the cuſtom Mo. 445. 
of the manor, and ſhe recovers dower within the manor, and da- Reis 80g 
mages to 50l. for the profits of the land from the death of her huſ- dy » A 
band, by the ſtatute of Merton, cap. 1. the huſband dying ſeiſed, tices that 
yet be 05 not have an action of debt at the common lato for the = _— 
damages, tor upon ſuch judgment no writ of error or falſe judg- Qu 
ment lies; but the remedy is in the court of the (*) manor, + pol. 601. 
or in Chancery, Co. 4. 30. b. between Shaw and TI homplon Cn 


reſolved. ] but Fenner, 
e contra ; 


but at another day three of the Juſtices held the action maintainable, becauſe the Court Baron 
cannot hold plea, nor award execution of ſo much damages, and yet the damages were well 
aflefled there. — Cro. E426. pl. 25. S. C. but the only point there, was, whether ſhe might re- 
cover damages to 5300. in F: Court Baion, where they cannot hold plea for more than 408. and 
the whole Court held, that ſhe might, and that the damages were well awarded; but the other 

point does not appear there, Sed adjornatur. | 


[10. But if a man recovers damages in à writ of right-cliſe, 
in nature of an aſſiſe, in a court of ancient demeſn, he may have an 
action of debt for theſe damages at the common law. 8 E. 4. 6.) 

11. Debt lies of execution of damages recovered in writ of 
waſte or action real; for the damages are perſonal. Br, Exe- 
cution, pl. 17, cites 43 E. 3. 2. | 
12. Where a man recovers in writ of annuity or aſſiſe, or has 
avowry for rent which is frank-tenement, and recovers the arrears 
without coſts and damages, he ſhall not have action of debt of it, 
but ſcire facias ; for it is real, but where he has judgment of it 
with coſts and damages, which goes together, ſo that it be mixed 
with the perſonalty, there lies writ of debt; note the diverſity per 
Cur. Br. Dette, pl. 212. cites 23 H. 8, 

13. In an action of debt for gol. The plaintiff declared guad As to the 
cum recuperaſſet coram 2 de banco apud Weſtm' 90l. pro —ç— wy 
dam againſt the defendant, prout per record & proceſs" que dom” pending, 
rex & regina coram eis cauſa erroris in eiſdem corrigend, venire ſee more at 
fac. & quæ in Cur. dicti domini regis & dom” reginæ in pleno dees, (A) 
robore & vigore remanent minime revocat' plen* apparet per quod 0 (F.) 
actio accrevit, &c. To this the defendant demurred, ſuppoſing that 
the judgment was ſuſpended fo far that an action of debt could not 
be brought upon it, pending the writ of error. But the Court 
held, if the defendant could inſiſt upon this, he ought not to have 
demurred ; but to have pleaded ſpecially, and demanded judgment; 
if the plaintiff ſhould be anſwered pending the writ of error; fo 
— was given for the plaintiff. So if he had pleaded in 

ar of abatement, that a writ of error had been pending, the plea 
had not been good. 2 Vent. 261. Mich. 2 W. & M. in C. B. 


Biddulph v. Daſhwood. 


(0) At 


— w ] p 


is it. DA. M4 ** „ 


— an 
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(O) At what Time. 


Ir. \ T cenmen-!aw if a man had recovered a delt, he might 
have had an action of debt upon this judgment after the 

year, 43 E. 3. 2. b.] 
Cro.E.608. [ 2. If a man ſues a ſcire ſacias up9n a recognizance in Chancery, 
Fu nec: and has judgment thereupon, and an elegit is awarded thereupon, 
Juſtices it ſeems he cannot have an action of debt upon the recognizance af- 
held, that ferwards, inaſmuch as he hath elected another courſe teh have his 
he misbt debt. Contra, P. 40 El. B. R. between Cuwper and Langworth, 
gt ad adjudged.) =. : 
the judg- [. So after the recovery in the ſcire facias, though he does nt 
ment in the ſue any elegit, yet debt lies upon the recognizance, inaſmuch as 
ſcire facias, .. . E | < 4 x 
on the re- it is changed into a new judgment. Contra, P. 40 El. B. R. 
— between Cowper and Langworth, per Curiarg, ] 

ag in | | 

force, he might have new action of debt. So if one recovers in debt upon an obligation, vet that 
remaining in force, he may have a new attion; for. Pophaia ſaid, the difference is where one 
recovers in treſpaſs, or other action, wherein be recovers nothing certain, but damages only ; if 
he has judgment in ſuch an action, there, when that judgment is in force, he cannot have a new 
ation; but where the thing which is demanded is certain, as debt, &c. it is otherwiſe, Where- 


fore it was adiudged for the plaintiff, Mo. 545. pl. 724. S. C. held accordingly by 
Popham and Fenner, abſentibug Gawdy and Clench, 


Though it f. If a man recovers damages in @ writ of entry, and ſues an 
tee tar legit for them, although the elegit be »4t returned, yet he ſhall not 
the writ ve debt upon the judgment afterwards, becauſe he hath made 


2 his election upon record, D. 13 El. 299. 34. The fame law it 

— — the extent be returned upon the elegit, although the party diſagrees 

»nd the thereto. * 50 E. 3. 5. b.] 

moiety of 

the land extended was delivered to the plazintiff. D. 299. b. S. C. ſays, it ſeems to be a har; 
9 } 


becauſe the plaintiff cannot vary in purſuit of the cxecuuon of that whereof he had made elce- 
uon of record, &c. and the reporter. adds. ideo quæte. | 


® Br, Debt, pl. 49. cites S. C. but adds a quæic. 


Br. Debt, [5. If a man recovers a debt, and after the parties refer them- 

. —_ ſelves to an award, and by aſſent the plaintiff was diſmiſſed of the 

3 P. See Court, by this word (dimittitur) he ſhall never have an action 

ut. Execu- of debt upon this judgment, becauſe he was once intirely diſ- 

non Ua. a. miſſed of the Court to have any execution there, 11 H. 4. 44- 
adjudged. ] h 

(6. [Ce] if a man recovers debt, and hath the party in execution, 

and he zſcapes, he ſhall not have debt upon the judgment againſt 

him afterwards. Dubitatur, 11 H. 4. 45. ] | 


7. If a man by indenture acknowledges ta J. S. that he hath /o 


: much of his money due to him in his hands, without limiting any 
day of payment, yet debt lies preſently. 11 H. 6. 39.] 
And the (8. If a man bargains with another to enferff him of certain land 


other 52 for a certain ſum, ſo that there is a full bargain between them, he 
cen may demand the money in a writ of debt preſently. 20 H. 6. 34. b.] 
tac ca ſe, for it was his folly not to take beiter ſecurity, Br, Debt, pl. 9g. cites 2 H. 6. 44. by Newton, 


9. If 


Debt. 3532 


8 , cites 7 H. 6. 

cauſe it ſavours of the realty, and is as ſeveral contracts, Co. 26.— Roll. 
it. * b. Rep. 221. 

L 47 ] pl. 25. S. . 


aziced, Trin. 13 Jac. B. R. in Scarlett's caſe; end that fo it is of a ſtatute.— Rep. a2. a. 
aig. 8. P,——; Rep. 81. b. Per Cui. S. P. 


ro. [So] if a man leaſes lands or years, reſerving weekly during See (A) vl. 
the term nine quarters of wheat, an action of debt lies for any — 
* week's quarter before the other are incurred, for this is a rent. And ſee tit. 


Ir. 3 Ja. B. R. between the Lord Denny and Parnel adjudged. ] OR 
* x pl. 1. 
S. C 


*[ 354] 


I. But upon a hill obligatory for the payment of ſeveral ſums 3 Rep. 22 


at ſeveral days, no action lies till the laſt day is paſt. Co. Lit. 47. — 
b. 292. b. S. P. 
— 10 Rep. 
95 128. b. S. P. Cro. J. 505. pl. 16. 8. F. 
12. So upon a contract debt lies not till all the days of pay- 5. P. per 
ment arc paſt, Co. Lit. 47. b. 5 co Rd 
221. Trin. 13 Jac. and agreed in Scarlett's caſe.———z Rep. 22. 3. S. P. As if a ſum 


Is {6 Me given in marriage payable at ſeveral deys, debt hes not till all the days are paſt, though 
ce lies for non-pay ment at the finſt day. 4 Rep. 94. b. Per Cur. in Slade's caſe 5 Rep. 
81. b. S. . Co. Litt. 292. b. S. A 10 Rep. 128, b. S. . Cro, Car, 241 
pi. 1. in caſe of Mills v. Mills. S. P. agreed per Cui. 


13. If a man leaſes for years rendering rent, and the rent in ar- 
rear and the term expires, he cannot have diſtreſs, but ſhall have 
action of debt for the rent due before. Br. Dette, pl, 74. cites 14 
H. 4-30. 
14. Scire facias upon recovery of debt and damages the defendant Se it was 
ſaid that at another time the plaintiſf ſued ſcire facias, and the ſheriff works 


x . , d U capias ad 
levied the money, judgment, &c. and it was ſaid there that fi. fa. is Fatisfacien- 


not of record before the return thereof. Br. Executions, pl. 6. A, anno 
Cites 20 H. 6. 24, 25, & 26. | 37 H. 8. and 


not ad- 
judged here. But in 21 H. 6. 3 it was rehearſed again, and there the glaiyt f was compelled te 
anſwer te the _y the defendant, and fo he did, and therefore a good plea, So it ſeems upon & 
raking of the body py capias ad ſatisfaciend:i'm, where no writ is returned, But it was ſaid in anuo 
21 H. 6. 5. That 1n anno 19 E. 3. ut was adjudged 8 Quæte. Br, Exccutions, pl. 6. 
Note, that the cafe of ſcite facias, which commenced anno 20 H. 6, was here adjudged a good 
2 that the ſheriff had levied by fieri facias, and the plaintiff awarded to anſwer to it, by which 
[e (44d, that the ſheriff had not made thereof levy, Priſt and the others e contra. But it was ſaid, 
that M. 19 E. g. it was awarded n plea, becauſe the Roll. did not mate mention thereof, nor did be 
Jeu acquittance nor tally of the ſheriff, by which execution was awarded, Br, Executions, pl. 32. 
cites 21 H. 6. 5. 


15. If a man ſelli to another twenty acres of land for 10l. the 
vendor ſball have action of debt though he did not infeoff the other, 
and the other has no remedy, but action upon his caſe; for it is 
his folly that he had not taken better ſurety. Br. Dette, pl. 99. 
Cites 22 H. 6. 44. Per Newton. 
16. And by him in debt of 20l. for twenty acres of land ſold, 
it is a good flea that the bargain was to pay at the livery of 40 

uc 


5 
i 
F 
7 
; 

*. 


fech @ day, and that before the day the vendee prayed the vendor ti 
infeoff bim, and upon this we paid the 201, and he refuſed, judg- 
ment ſi actio. Br. Ibid. | 

17. If a man recovers damages in _ in Ci B. and the record 
is removed or error into B. R. there by all the juſtices the plaintiff 
may bring of the damages in C. B. or in B. R. at his pleaſure, and 
it lies notwithſtanding the writ of error; for as yet the firſt re- 
cord is not reverſed in facto by the writ of error; but it was held 
that he Hall recite the record in vis count, and that it is removed ints 
B. R. by writ Ferrer, but he hall not ſhew the record ts the Gurt; 
but if the defendant pleads nul tiel record, the plaintiff ſhew it at 
y peril ſub pede ſigilli, quod nota. Br. Dette, pl. 145. cites 18 

6 


. | 
18. Bill of debt was brought h arrears of a leaſe before Mi- 
chaelmas, and the rent was not due before Michaelmas, and it was 
challenged becauſe it was brought before it was due. And per 
1 353 ] Tremaile, yet the bill is good; quære, for it ſeems that theſe 
words {d-bet & myjuſte detinet) were nit true at the time of the teſte 
of the bill; for he cannot detain it till the daſfof payment be come, 
nor upon a leaſe it is no debt before. But en an obligation it is 
a debt before, but it ſcems that all is one; for though it may be 
releaſed before, yet it is not detained till the day of payment be 
come. Br. Dette, pl. 126. cites 21 H. 7. 33. | 
19. L. Serjeant brought a frire facias upen a recognizance, and 
had judgment upon default, quad habeat executionem ; and afterwards 
he brought an action of debt upen the ſaid judgment, and exception 
was taken to the action; for that he ought to proceed upon the 
judgment given upon the ſcire facias, and ought to ſue execution 
according to the ſaid judgment by elegit, or ſcire facias, but not b 
capias; but the exception was not allowed; for the recognizance 1s 
a judgment in itſelf, and an action of debt bill lie upon it, without any 
judgment in the ſcire facias; and debt lies as well upon the judg- 
ment as upon the recognizance itſelf; and ſo was the opinion of 
the whole Court. 2 Le. 14. pl. 24. 19 Eliz. C. B. Loveleſſc's 
eule. | 
Cro.E.11o. 20, Debt on bond was brought before the day of payment, and 
46K _ judgment was given for the plaintiff. Then defendant brought 
Recve S. C. error, and pending the writ of error the day of payment happened. 
Now the action is become good which was not ſo before. 2 Le. 
20. pl. 26. Trin. 29 Eliz. B. R. Thurkettle v. Teys. 

For being 21. If a man be bound 1 pay 101. ſuch a day, and 10l. ſuch 4 
1 day. Here the obligee ſhall have his action for the firſt, becauſe 
cel Gays aye a i doe 
they be- the duty was in itſelf ſeveral 3 per Periam. Owen, Hill. 30 Eliz. 

come lere. Hunt v. Lorney. | 


ral debis in 
ect. 3 luſt. 295. Cued Hardr, 27. 


22. If a man be bound in a bond of 100l. to pay 20l. for ſo many 
years; he ſhall not have debt till the Jaſt year expired; per Periam. 
Owen, 42. Hill. 30 Eliz. Hunt's caſe. 

23. A. made a bill of debt to B. for the payment of 20l. at four 


day, 
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days, ſcilicet, 51. at every of the ſaid four days, and in the end of 


the deed, covenanted and granted with B. his executors, and admi- 
niſtrators, that if he mate default in the payment of any of the ſæid 
payments, that then he will pay the reſidue that then ſhall be unpaid ; 
and afterwards A. fails in the firf# payment, and before the ſecond day 
B. brought an actien jor the while 201, By the whole Court the 
action does well lie for the manner, for if one covenants to pay me 
lool. at ſuch a day, an action of debt lies; a fortiori, when the 
words of the deed are covenant and grant, for the word covenant 
ſometimes ſounds in covenant, ſometimes in contract ſecundum 
ſubjectam materiam. Le. 208. pl. 290. Mich. 32 & 33 Eliz. 
C. B. Agon. | 
24. Covenant to pay 5/. per annum for five years, and declares on Cites Hard. 


a bill ſealed ; debt lies for non-payment of the 5l. 3 Lev. 383. 178, that 
Mich. 5 W. & M. in C. B. March v. Freeman, Hh 
| firſt day, 


but quzre of debt. Norris's caſe, 


25. A. by bill ſled covenanted to pay the plaintiff 5/. a year for Ibid. at the 
froe years at twa payments, vix. 24 June and 25 December. The m__ _-_ 
Court upon the firſt and ſecond argument inclined that debt lay reporter 
not till all the days are paſt. But it was inſiſted, that this is not cites Hardr, 
like to bills of debt, but is a covenant to pay at ſeveral days, and 17. . 
covenant lies on breach at every day, as in caſe of a promiſe ; and eas, that 
in this caſe the 5. a year is for mazntenance of a daughter, ſo that 2 
without payment ſhe cannot be maintained in the mean time. — — 
And afterwards judgment * was given for the plaintiff. Per tot. Cur. quære of 
3 Lev. 383. Trin. 5 W. & M. in C. B. March v. Freeman. debt. 
26. 8 Ann. cap. 14. S. 6. Enats, that it ſhall be lawful for any *| 350] 
erſon, having rent due upon any leaſe for life, for years, or at will 
determined, to diſtrein for ſuch arrears after the determination of the 
leaſes. 
3 Covenant to pay 5ol. at 51. fer ann. till the whole 50l. be 
paid, and in failure of payment of any 51. then to pay the whole; 
action lies for the whole unpaid, at any time, after failure. 8 Mod. 


56. Trin. 7 Geo. Anon. 


(O. 2) At what Time; before Performance of 
the Conſideration. 


I, IF I. fells my land in D. for 100!. debt lies, and yet he has 
L not the land, nor can he take it without livery. Br. Con- 
tract, pl. 17. cites 37 H. 6. 18. 
2. And where a man is retained to be of counſel for lol. per ann. 
he may have debt, and yet it may be that the other did nt demand 
counſel of him, but there he Hall. ſay that he was ready if, &c. Ibid, 


(P) Heu 


r ee a 


8 F N 
oe bt has walks 


Felle,, (P.) How it ſha'l be brought; In what Caſes in 


* the Detinet; in Reſpect of the Perſons. 


Lane. 79: [I. * A. be in execution upon a judgment for B. and after B. dies, 
— Fa - ol and after A. brings an audita querela again/# C. the exe- 
Cady. cutor of B. and has a ſcire facias, and thereupon puts in bail by re- 
Lutw. cognizance in Chancery, according to the ſtatute of 11 H. b. cap. 

bog. Trin. 44 after upon this audita N- judgment is given againſt A. and 


2 Jac. 2. in 22 on" : a ; ” 
* ic of er- afterwards a ſcire facias iſſues againſt the bail, and aftergjudgment 
ror in the the bail 15 taten in execution 5 the recognizance, and the ſheriff 
CI ſuffers him to eſcape, upon which eſcape the executor brings an action 

Glover v. Of debt; this action ought to be brought in the detinet only, and 

3 wi on not in the debet and detinet, for this recognizance 15 in nature of 
> - the firſt debt, this being in a legal courſe. M. 8 Ja. Scaccario, 
where the between Carew and Broughton adjudged. ] | 

exile was, RE { 

that K. brought a bill in debt for 6021. and 6s. againſt the Marſhal of the Marſhalſca, in the debet 

& detinet for an eſcape, and declared, that the plaintiff, as executor of E. B. had recovered again? 

J. F. 600l. debt, and 21. 6s. for damages, and that J. F. was committed in execution, and the de- 

ſendant ſuffered him to eſcape. The plaintiff had judgment by nihil dicn, But the judgment 

was reverſed, becauſe the action was brought in the debet & detinet, where it ſhould have been iu 

the detinet only, the recovery in the fiiſt action being as executor in the detinet only. 


S. P. Whe- [ 2. If an executor brings debt upon an eb/rgatiz7n made to the 

— 2 teflator, where the day of payment incurred after the death of the 
ey be- ; a . 

came due in te/tator, yet the writ ſhall be in the detinet only, for he brings the 


teſtator's action as executor. 20 H. 6. 5. b.] 
life, or after 


his death. Br. Debt, pl. 2. cites 19 H. 8.8. 


357] (3. Ss if a man binds himſelf to the teſtator to pay him 109). 
when ſuch a thing ſhall happen; if it happens after the death of the 
teſtator, yet the writ of debt by the executor ſhall be in the de- 
tinet only. 20 H. 6. 6. b.] | 

4. When debt is brought by executors, and recovery had, and 
after the defendant eſcapes, and debt is brought upon this eſcape, 
this ſhall be in the detinet according to the firſt cauſe of action. 
Hut, 79: Hill. 1 Car. in caſe of Townley v. Steele. 

5. M. brought an action of debt againſt H. a ſheriff for an eſcape, 
and had a verdict againſt him. The defendant moved in arreſt 
of judgment, that the action was brought by the plaintiff, as an ad- 
miniſtrator, for the eſcape, which was made in the life of the inteſtate 
enly. The action ought to be brought in the detinet only, the 
plaintiff being but an adminiſtrator, who recovers not to his own 
uſe. Therefore ſtay judgment till the plaintiff move. Sty. 232. 
Mich. 1650. Martin v. Hendlye. | 

L4. Raym, 6. Delt by an executor for an eſtape of one in execution on a fudę- 

Rep. 6938. ment of teſtator, and declared in the debet and detinet; and after 

* verdict this moved in arreſt of judgment; and it being doubted 

ted, that Whether it was helped by the general words of (matters of the like 


alter de. nature) in the ſtat. of 16 and 17 Car. 2. to maintain it. At ano- 
matter if ther. 
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ther day were quoted 1 Sid. 379. 341. 2 Keb. 407. which is would be 
that it * helped after verdict; but Holt Ch. J. ſaid, that debet 2 * 
aliuays is where the action is in the party's own right. Et adjor- ſeemed of 
natur, 12 Mod. 565. Mich. 13 W. 3. Holden v. Sutton. 2 


not aided after verdict by 16 & 17 Car. 2. cap. 8. becauſe it would alter the nature of the action, 
and therefore the right was not tried, and judgment was ſtayed, niſi, &c. 


(Q.) In the Detinet only. 
[fn ReſpeC of the Plaintiff Executor.] 


Lr. I/ the action be of ſuch a nature that he ought to name bim- 5 Rep. 31. 
ſelf executor, it thall be in the detinet only, otherwiſe e ray x 


contra. 20 H. 6. 5.] B. R. in 
Hargrave's 


caſe. S. P. laid down as a general rule; becauſe the thing or damages ſhall be aſſets. 


[2. If an executor recovers in treſpaſs for goods taken out of his But if the 


goods were 


poſſeſſion, in debt for the damages recovered, the writ ſhall be in 5e . 


the debet and detinet. 20 H. 6. 5. b. for he need not name him- way in the 
life of the 


ſelf executor. ] teſtator 
3 


&c. and the executor brings an action and has judgment to recover 20l. and damages for them, and 
upon this judgment brings debt, it ſhall be in the detinet; per Snig B. Lane 80. Mich, 7 Jac, in 


the Exchequer. 


[3- If a man poſſeſſed for years makes an ander- leaſe, rendring Clayt. 1346 


rent, if his executor brings debt for rent incurred after his death, the At 
writ ſhall be in the detinet only. 20 H. 6. 5. b. 1639. be- 
fore Thorps 


Judge of Aſſiſe; it was held, that it ought to be in the detinet only, Jennings v. lngerſon, 


[4. If the executor ſues a ſeire facias out of a recognizance made 
to his teſtator, it ſhall be in the detinet. 20 H. 6. 5. b.] | 
['5. If an executor takes an obligation for a debt due to his teſtator [ 2 58 1 
by contract, in debt upon this obligation the writ ſhall be in the S. 1 — 
cordingly z 


debet and detinet. 20 H. 6. 4. b. 5. b. Contra 25 E. 3. 40. ad- 3 


Judged} executor 
gut in debt by executors upon obligation made to themſelves, by ſells goods 


which it appeared that the bond was for the goods of the te/tator fold "_ _ 
to the defendant, the writ was in the detinet only, and adjudged be debet & 


=o ig. 113. Lib. 10, cap. 23. S. 5. cites Mich. 17 E. 3. detinet, be- 
6. and Paſch. 25 E. 3. 40. | _— 


ment of the action was in the executor. F. N. B. 119. () in the new notes there, (a) ad finem, 
Cites 20 H. 6. 415. b. [but it ſeems miſprinted, and that it ſhould be as in Roll.] But adds, that 
it was adjudged, that it ſhall be in the detinet, and cites 17 E. 3. Brief 87. [but it is 17 E. 3. 66, 


at Fit zh. Brief. pl. 287.] 
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Debt, 


(R) By whom. [How in the Detinet or in the 


Debet and Detinet. 
Cro.E.326. [I. F in an account an executor reeovers @ debt due to his teſta- 
A tor, in debt for the arrearages thereupon the writ ſhall be 


>!] the ame in the detinet only; for though the action is converted into a debt 
caies, and by the account, yet it is the ſame thing which was received in the 
3-7-5: life of the teſtator. 11 H. 6. 17. b. dubitatur. 20 H. 6.4. b. 5. b. 
where exe- adjudged. Contra, 11 H. 6. 36. b.] 


cutor brings | | 

debt for arrearages of an account ſound before auditors aſſigned by himſelf, and fo in all caſes 
where an executor ſues for any thing due to the teſtator, or by reaſon of any uch thing, as if an 
executor recovers damages in treſpaſs de bois teſtatoris aſportatis, and recovers, and then brings 
debt for the damages, it muſt be in the detinet, ——Thel. Dig. 114. Lib. 10. cap. 23. S. 20. cites 
Hl. 21 H. 6. 21, and 20 H. 6. 5.— . P. per Cut. Cro. J. 545. in pl. 5. 


Br. Debt, [2. If a rent be granted to another for Shes, the executor of 
1 the grantee ſhall have debt for the arrearages of this rent incurred 
6. 7.and 16. after the death of the te/tator in the detinet only; for he had it as 
by Newton. executor. 11 H, 6. 36.] | 

[Z. If an executor recovers in debt upon a contract due to the 

teſtator, and after brings a writ upon the judgment, the writ ſhall 

be in the detinet only. Contra, 20 H. 6. 5.] | 

— (. If the executor ſells the goods of the teſtator for à certain 
Fol. 603. ſum, he ſhall have debt for this in the debet and detinet. 20 H. 


—— 6.5. b. Contra, 17 E. 3. 66. adjudged.] 


So if there 
are two executors, one ſells teſtator's good, he alone ſhall have debt in the debet & detinet. For 
nt 13 of his own contract. Br. Debt, pl. 177. cites 11 H. 6. 7 and 16. 


5. Writ of debt by a ſucceſſor ſhall be in the debet and detinet. 
+ * Dig. 113. Lib. 10. cap. 23. S. 13. cites 47 E. 3. 23. and 

. 4. 25. 

a 6. 80 93 a ſucceſſer. Thel. Dig. 113. Lib. 10. cap. 23. 
S. 13. cites Mich. 13 H. 7. 3. 

7. Executors ſhall have action of debt of arrears of annuity due 
to their teſtator, and the writ ſhall be in the detinet, Br. Dette, 
pl. 191. cites Vet. N. B. Annuity. | 

8. If an account be ſlated after inteſtate's death, debt on this ac- 
count muſt be in the detinet; per Holt Ch. J. Cumb. 304. Mich. 
6 W. & M. in B. R. Anon, | 


[ 359 J (s) Againſt Whom, 
[In the Debet and Detinet.] 


Dis feems [1 3 againſt an executor ſhall be in the detinet only. 


0 if. 
— hoe 11 H. 4. 46.) 


21 H. 4. £6. F. N. B. 219. (M) S. P. although by the writ he demands money, viz, 201. or 


other ſum of money, 
[2. [Aud] 


Wd 
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F2. [And] if a debt be recovered againſt executors of the goods of So in caſe 


the deceaſed, and the recoveror brings debt upon the judgment, the 9 


Vurit ſhall not be in the debet and detinet, but in the detinet only, and the 


. . 6. b. 1 1 F "M 6. * b. writ was 
11 fl 4+ 5 3 ] | : abated, be- 
cauſe it was not in the detinet only, Br. Debt, pl. 229. cites 8. C. ——lIbid, pl. 237. cites 10 
H. 7. 5. S. P 


In Debt againſt adminiftrators, upon recovery had againſt them before, the writ was in the d- bet 
and detinet, and was abated by judgment. Thel. Dig. 114. Lid. 10. cap. 23. S. 18 cites Paſch, 
11 H. 4. 56. and ſays, that ſo is the opinion of 11 H. 6.9. 20. 43. But that there the plant 
would maintain the writ, by ſuggeſting that the detendant had aliened the goods of the deceaſed. and 
had converted them to his own uſe, &c. by reaſon of which ſuggeſtion ſome ot che juiticts were in 
opi non thatthe writ was good, ſed non adjudicatur. 

Lev. 230, 231. Hul. 19 & 20 Car. 2. B. R. Wheatley v. Lane. S. P. Action was in the detinet 
only, and the defendant demurred on the declaration, but the defendant did not come at the day 
and maintain his demurrer, and therctore judgment was given for the plaintiff, ——l1b1d. 255, 236. 
Mich. 20 Car. 2. B. R. between the ſame parties. but there the executor was charged in the debet 
& detinet upon a devaſtavit, and judgment for the viaiatift, though it was inſiſted that it lay not in 
the debet & detinet ; for if ſo, it would then charge the executor of the executor, which cann»t be, 
becauſe it is only a perſonal tort, and cited 9 H. 6. 9. 3 Cro. 530. and 11 H. 4. 56.—8ʃ10 297, 

J. 5. S. C. in the debet & detinet, and judgment tor the plannitf. —-Saund, 216 8 C. +:curde 
ingly, aud judgment for ſſe pleintiff. The reporter adds a nota, that this was arzgu*d twice and 
much debated, and as he thinks is now ſettled, but as to the conveniencies or inconveniencics that 


may follow, they are not as yet known, &c. 


[3- But otherwiſe it is if it be brought upon a judgment de bonis 


propriis. 11 H. 4. 56. b.] 
- [4. A writ of debt in the debet and detinet does not lie againſt A devaſte- 


< vit without 
an executor, upon a ſuggeſtion that he hath waſted or converted the « 


goods of the deceaſed, without a writ depending. 11 H. 6. 7. b.] Wi nor 

make an ac- 
tion of debt, but both do; if executors waſt*, they that have right cannot bring debt upon the 
wolte, but there muſt be a judgment. It is the whole that makes the action; per Cur, Cart. 3. 
Mich. 16 Car. 2. C. B. Burtel v. Richmond.” 

Debt was brought in the debet & detinet againſt an adminſtrator, on a ſuggeſtion of a devaſ- 
tavit; the defendant demurred to the declaration, Pollexfea argued, that ſuch action doth not lie 
a gainſt an adminiſtrator in the debet & detinet; and {o it was adjudged in the caſe of Ent and 
Withers, The Ch J. aid, that here is a ſuggeſtion of a devaſtavit bv the admin:ftrator, betote an 
action brought againſt him as adminiſtrator, and adminng the declaration true, ye: there may be 
no wrong to you; for beſides the goods waſted, the adminiftrator may have ſuthcient to pay you ; 
and this is a new practice not to be countenanced. Judicium pro detendeme, Comb. 47. Paſch. 


3 Jac. 2 B, R. Davenport v. Calne. ; 
*[ 360] 


[5. So if a mmm recovers in a writ of debt againſt an executor, Tne 2 
4 . . . was, debt 
and in a fiert facias thereupon the ſheriff returns that he hath 22 ware 


goods of the deceaſed, the recoveror, upon a ſuggeſtion that he hath gn B. 
waſted the goods, ſhall not have a writ of debt in the debet and H. upon an 


. . . . / * — 2 obligation, 
detinet againſt him, for upon this return and ſuggeſtion he is to Mg" ae. 


have a conditional writ of ſcire facias to the ſheriſt, ſcilicet, * fi ita har ar Ane. 


ſit, to make execution of his own proper goods. Dubitatur, 11 _ n_ 
rouge gebt 


H. 6. 7. b. 16, 35. b.] — 
ſame obligation againſt him and two others, who were adminiftratrs, wwho came and ſaid, that the 
adminiſtration was committed to them, and to another in full life xat named. &c. Judgment of the 
writ; and the plaintiff /ai4, that the other never bad adminiſtration, upon winch they were at iſſue, 
and found for the plaintiff, by which he had judgment ts recover of the gooas of the d. ceaſed, and 
that after he bad ſued fieri fFacias to have execution, and the fberiff returned, that they had nothing of 
the goods F the deceaſed; &c and the plainuit faid further, % after the judgment and execution 
ſued the defendant aliened the goods of the deceaſed, and ſhewed What, and converted the goods to 
his own ule; and ſo dien accrued for the demanding this debt of the defendant of bis own g29ds, and 
Was in the debet & detinet, and the bet opinion was, that the action ought to be againit all three, 
and not againit the one only upon ſuggeſtion as above. Quzre, if the er bad returned, that the 
ene devaſiavit bona, &c. it ſhould be againſt him to have exccution of the goods of the decealed, 
it there be any, and i not, of the * 2 of him wio waſted, &c, But this hall not give 

2 ned 


7 „ F 


new en again? the one on!y; for the principal cauſe of the debt aroſe by the inteſtate, which 
cannot be changed by the act of the one executor or adminiſtrator, therefore it ſhall not be againſt 
bim _ in the debet & detinet, but againſt all in the detinet only, Br. Debt, pl. 177. cites 11 H. 
6. 7. 16. | 


It was | [6. But if upon the fieri facias the ſheriff returns a devaſtavit 


2 „th e . 
a „ made by the executor, the plaintiff may have debt thereupon in 


— the debet and detinet. (It ſeems there ought to be a judgment 
«gait exe- upon the return.) 11 H. 6. 16. b.] | 

caul9r, an 

upon the hieri fac ias, the fberiff returns devaſtavit, that upon this the plaintiff ball bave debt againſt 
the executor if he will, cr ſpecial writ of execution, de bonis prepriis; but it is nog agreed if the 
writ hall be debet & dctinet upon this ſuggeſtion and return, or dainet only. t if the debt 
lies agatait him for this cauſe, then it ſeems, that it ſhall be in the debet & detinet. Br. Debt, pl. 
284. citcs 11 H. 6. 7. bee 


9 PAI f leſce for 20 years leaſes for 10 years, rendring rent, and 
Fe bote: dies, his executor or adminiſtrator ſhall have debt for the rent 
there. incurred dfter the death of the teſtator in the 3 only. Tr. 43 
— 2 * El. B. R. between Sparke and Sparke, per Ouriam, ] | 
upon 2 leaſe made by inte ſtate to commence after his death; reſolved clearly, that it onght to be 
in the detinet only; for the title to the action is derived from the inteſtate, and by his contract 
only. and the adminiſtrator is to have it in the inteſtate's right, and when it is recovered it ſhall be 
aſſets in his hands; and in proof hereof were cited 19 H. 8. 8. 11 H. 6. 36. and q H. 6. 11.—— 
Nov. 32. S. C. ſtated ſhort, but ſays that the action was well brought, and cites the two firſt caſes 
cited above, and 20 H. 6. 4. The adminiſtrator ſhall ſue in ſuch cafe in the detinet only; but 
where executor in iuch caſe is ſued, he in reipeRt of the poſſeſſion and the profits of the land taken 
by himſelf ſhall be charged de bonis propriis, [and the writ ſhall be in the debet & detinet.] Lev. 
250, 251. Frevin v. Paynton.——2 Keb 407. pl. 26. Fruin v. Paynfer, S. C. ſays the action 
was in the debet & detinet, but there being a veidict, it is aided by the ſtatute of 16 Car. 2. cap. 8. 
wud judgment for the plaintifl. —— Sid. 37g. pl. 10. Fruen v. Porter, S. C. ſtates it, that the ad- 
Kiiilirtor was defendant. 


(8. If the executor obliges himſelf to pay a debt due by contract by 
the teſtator, in debt upon this obligation the writ may be in the 
debet and detinet, becauſe the obligation made it his own debt. 
11 H. 6. 8. 7. 

5 P, Br. [9. In an action of debt againſt the executor for rent incurred 
beni, in the life of the teftator, the writ ſhall be in the detinet only. 11 
25M. 6. 7. H. 6. 30. ] 


and 16, Per 


Babington and Newton, ——Ibid. pl. 237. S. P. cues 10 II. 7. 5. 

[ 361 ]* 

In writof 0. In an action of debt againſt n executor for the arrearages 
debe of a rent, reſerved upon a leaſe for years, and incurred after the 
fer rent ar, death of the teftator, the writ ſhall be in the debet and detinet, be- 
rear in their cauſe the executor is charged of his own poſſeſſion. 11 H. 6. 36. 
D , NM. 41, 42 El. B. R. between 4 Hargrave and Boddy adjudged. 
t-aſe war But it was reverfed for the ſame cauſe in a writ of error in Camera 
maders their ® Scaccarii. Co. 5. 31. fame caſe. M. q Ja. R. Rot. 146. between 
all be , Rone and Sir Henry Cary adjudged, that it lay in the debet and 
bet & deti- detinet, cited M. 41, 42 El. B. R. 7 Ja. B. R. between 


— 3 the Lord Rich and Frank adjudged, cited M. 41, 42 El. B. R.] 
Lib. — 23. S. 29. cites Paſch, 11 H. 6. 44. 
But e:Lerwiſe it is for rent, due in the time of the 1eflator. Thel. Dig. 114. Lib. 20, cap. 93+ &. 


19. citcs 10 H. 7. 


55 : 
is debt brought &y executors againſt laſſec fer years, of the leaſe of the taſtator, of which pony 
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due in the time of his teſtater, and parcel after his death, the writ ſhall be in the detinet only, pet 
Englefield. Thel. Dig. 114. Lib. 10. cap. 23. S. 21. cites Paich, 19 H. 8. 8. 

+ Cro. E. 711. pl. 35. Bovy v. Hancrave, S. C. adjudged for the plainuff, But adds a 
note, that afterwards this judgment was reverſcd in the — Chamber, for the point in law; 
for they all held, that it ought to be in the detinet only, becauſe he is charged only by the contract 
of the inteſtate. — Mo, 566. pl. 771. S. C. againſt adminiſtrator, and adjudged good in the debet 
& detinet ; and diſtinguiſhed between action brought, by or againſt an exccutor or adminiſtrator. 
——Brownl. 56. S. C. and judgment reverſed in Cam. Scacc. Cro. J. 546. ina note added 
at the end of pl. 5. that in the argument of the caſe there of REY NEIL v. LANGCASTLE, it was 
then delivered by the Court, that Hargrave's caſe 5 Rep. 31. was afterwards reverſed in Cam. Scaccs 
in the point of debet & detinet, according to the book of 10 f. 7. 5. Bulſt. 2g. S. C. cited by 
Williams J. to be fo adjudged, but that the ſame was afterwards reverſed upon another matter, 
and for other reaſons.——2 Brownl. 706. S. C. cited by counſel arg. who ſaid, that they were 
of counſel with Hargrave, when the judgment in B. R. was reverſed in the Exchequer Chamber 
for this very point, and for this realoa, becauſe it was brought in the debet & detinet, whereas it 
ſhould be ir &s detinet only,——S. C. cited Cro. C. 225, 226. pl. 3. and by three juſtices denied to 
be law ; and Jones J. ſaid, that he knew it to be reverſed in point ot judgment for this cauſe. But 
Mr, Danvers, in 2 Danv. 504. pl. 10. makes a quere if the book is not miſprinted, otherwiſe the 
caſe is miſapplied there, the action there being brought by an adminiſtrator, and not againſt one, 
for rent incurred in the time of the inteſtate. 

t Cro. J. 238. pl. 1. S. C. adjudged well brought in the debet & detinet.——Bulſt. 22. S. C. 

& S. P. agreed by all, and judginent for the plaintiff——2 Brownl, 202. S. C. adjudged per tot. 
Cur. preter Velverton.— —8. C. cited Brownl. 35.—— Palm. 116. S. C. cited, Cro. J. 411. 
Pl. 11. Mich. 14 Jac. B. R Ipſwich Bailiffs, &c. v. Martin. S. P. adjudged for the plaintiff.—— 
3 Bulſt. 211. S. C. adityged. Cro. J. 349. pl. 10. Mich. 17 Jac. B. R. Mawle v. Cacyfyr. 
S. P. Palm, 1 16 Moule v. Moodie. S. C. and S. P. adjudged for the plaintiff. 
2 Roll. Rep. 131. Paul v. Moodie. S. C. All. 42, 43 Hill. 2g Car. B. R. Royſton v. 
Cordrye, the Court ſaid, it was never doubted but that the action might be brought in the detinet 
only: but it had been much doubted if it might be brought in the debet & detinet. Poph. 121. 
Paſch. 39 Eliz. Popham ſaid, that in ſuch caſe it ſhall be in the debet & detinet; for though they 
have the lands as executors, yet nothing thereof ſhall be imployed to the execution of the will, 
but ſuch profits as are. above that which was to make the rent, and therefore ſo much of the profits 
as is to make or anſwer the rent, they ſhall have to their own uſe to anſwer the rent, and theretore 
they have quid pro quo, viz. ſo much of the profits for the rent, the action ought to be brought 
againſt them in ſuch caſes, but where they are to be charged in debt for rent, upon a leaſe made to 
the teſtator, and have not the profits of the leaſe itſelf, nor means, nor default in them to come to 
it; the action of debt ought to be againſt them in the detinet only, and this is the caſe here, and 
therefore the action being in the debet & detinet, doth not lie. Sty. 61. Ka LE v. JoctLine, 
S. C. Bacon J. held it good in the debet & detinet. Roll J. faid, it had been held pro & con to 
be good and bad; but that it muſt be in the debet & detinet, or elſe it will be miſchievous to the 
plaintiff, and judgment for the plaintiff, niſi, &c. S. C. cited All. 34. and other caſes. and ſays, 
that the reaſons of theſe contrary opinions, were the incanveniency of the one fide and the other; ior 
inaſmuch as the executors cannot waive the term, it were hard if the rent ſhould exceed the value 
of the land, and they have no aſſets, that they ſhould be charged in the debet of their own proper 
goods, and yet, if the action muſt be brought in the detinet only, where fully 2dminiſtred were a 
good plea, then they may retain the land, and with the profits thereot ſatisfy debts upon (ſpecialty, 
whereby the leſſor ſhould be defeated of his rent; for the avoiding of which inconveniencies, it 
was reſolved, that they may be charged in the debet & detinet, for prima facic, the land mall be 
intended to be of greater value than the rent is, if it be otherwiſe, 


11. In debt again/? an heir; the writ ſhall be in the debet & 
detinet. Thel. Dig. 113. Lib. 10. cap. 23. S. 7. cites Paſch. 32. 
E. 3. Brief 294. and Mich. 10 H. 7. 8. and the Regitter, fol. 140. 

12. Writ of debt brought againſt executor upon his exon contract 
with quod ei injuſte detinet only, was abated ; for it ought to be 
debet & detinet. Thel. Dig. 113. Lib. 10. cap. 23. S. 11. cites 
Mich. 41 E. 3. Brief 545. N 

13. Writ of debt again/t baron and feme, upon recovery had 
againſt the feme when ſhe was ſole, ſhall be in the debet and detinct. 

Ka Dig. 113. Lib. 10. cap. S. 12. cites Mich. 47 E. 3. 23. & 
1 
x =o Debt againſt the heir upon the deed of his anceſtor ſhall be | g62 J 
in the debet & detinet. Br. Dette, pl. 237. cites 18 i. 7. 8. 
15. Debt againſt the executors of P. in the debet & detinet er 
Dd 3 rent 
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rent incurred upon a term after the death of the teſtator; they pleaded 
that part of the land was evicted in the life of the teſtator, and for 
the reſidue that they tendered, &c. et uncore priſt, &, Plaintiff 
demurred, but afterwards they agreed, and the plaintiff accepted 
according to the ſa'd apportionment without coſts or damages of 
either ſide, Dy. 81. b. pl. 67. Hill. 6 & 7 E. 6. Barrington v. 
Potter. 

3 Le. 206. 16. If an action of debt is brought again/t baron and feme upon 

p\ 2*3- an obligation entered into by the feme before marriage it thall be in 

cot uv. 9 . . 

pon cl. S. C. tac debet & detinet, for by the marrriage all the perſonal goods, and 
a power of diſpoſing of the real, are by law given to the huſband, 
waich he has to his own uſe, and not as executor to the uſe of 
another; and reſolved per tot. Cur. that this was matter of ſub- 
fiance and the very point of the action. 5 Rep. 36. a. Trin. 30 

ö Eliz. B. P. Lloyd v. Walcot. | 

S. P becauſe 17. So if an action is brought upon a bond again the heir 6 

8 the obliger, it ſhall be in the debet & detinet, becauſe he hath the 

ſpecial allets in his own right, as the baron has the goods and chattles of 

- the wife. 5 Rep. 36. a. ( 

tion, per Gawdy, Cro. E. 712. in pl. 35. Mich. 41 & 42 Eliz. B R. It ought to be in the 

dcber & 4ctinei ; but after verdict, its cured by the Oxford act of jeofails. Lev. 224. Mich, 19 

Ci B. R. Combers v Wat:on. Sid. 342. pl. 6. S. C. but doubted if it might be 

2: 2n.£d by (tat 16 & 17 Car. 2. cap. 8 The writ againit the heir is in the debet & detinet, 

ves, that in law it is his own debt; per Dyer, and he faid, that he could ſhew a precedent 


ac an action was maintainable againſt the executors of the heir. 2 Le. 11. pl. 26. Hill. 20 
Elz. C. B. | | | 


18. Debt in the detinet again/? adminiſtratrix of her huſband 
for arrearages of a leaſe for years, viz. for a quarter's rent due in 
the life of the inteſtate, and two quarters in her own time. It was 
moved that the action ought to have been brought in the debet 
& detinet, according to Hargrave's caſe, 5 Rep. 31. but reſolved, 
that the action was well brought in the detinet, ſhe having the 
intereſt only as adminiftratrix ; and Hargrave's cafe was ſaid to be 
no law, and that that judgment was reverſed, Cro, C. 225. pl. 2. 
Mich. 7 Car. B. R. Smith v. Norfolk. 

19. An action of debt was brought upon an obligation made to 
a biſhop and his commiſſary for payment of debts and legacies; the 
ation was brought by an executor, and judgment given by default 
againſt the derendant, the judgment was reverſed by a writ of 
error, becauſe the action was brought in the debet & detinet ; 
whereas it ought to have been brought in the detinet only, becauſe 
it was brought by an executor. Sty. 278. Trin. 1651. Lydale 
V. Lyſter. b 


(T) How it ſhall be brought in the Debet and 
Detinet. Mi, 


Br. Debt, I. Tf debt be brought again/? baron and feme upon a recovery 
E . i Gumages against the feme dum ſola fuit, it is good in the 
thoug! ; ; R 8 
obj cd, debct ald detinet, 47 E. 3. 23. b.] | 
hs he 
baron it ought not to be in the debet, becauſc it was not of his own contract, but of the feme's. 


[2+ 
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2. If. the ſucceſſor prior brings debt upon an obligation made to his 
predeceſſor, the writ ſhall be in the debet and detinet, 47 E. 3. 
23. b. 


3. Debt ſhall not be in the debet, but of money only. Br. Ley 
Gager, pl. 26. cites 50 F. 3. 16. | 

4. Debt was brought againſt admini/trators, the plaintiff reco- 
vered and brought another writ of debt upon the ſame record in the 
debet & detinet, where the defendants were convicted of this plea 
of plene adminiſtravit, and becauſe in this caſe they are only 
charged as adminiſtrators, therefore they took nothing by their 
writ, quod nota, But ſee if they had been convicted upon ſuch 
plea, where they ſhould be charged de bonis propriis, as in 11 H. 
6. 35. Br. Faux Latin, pl. 20. cites 11 H. 4. 59. [but it ſhould 
be 56. a. pl. 2. and the other edit. is 56. ] 

5. Debt againſt baron and feme of the contract of the feme during 
coverture, the writEhall be debent & detinent; for the baron is 
debtor by the taking of the feme, and both ought to wage their 
law. Br. Faux Latin, pl. 52. cites 9 E. 4. 24. 

6. If a ſeme be indebted and takes baron, the writ of debt againſt 
the baron and feme (hall be debent ; for the baron is debtor by the 
eſpouſals. Br. Dette, pl. 142. cites 7 H. 7. 1. | 

7. And if debt be due to a feme, who takes baron, and they bring 
debt, the writ ſhall be, quod debet to both, and ſhall count haw the 
debt accrued to the feme dum ſola fuit and that after they inter-mar- 
ried, Ibid. | A 

8. If an annuity is granted to one for years, ſo long as the term 
continues, a writ of annuity lies for the ſame, but when the leaſe 
is determined an action of debt lies for the ſame ; per Williams J. 
Bulft. 152. cites 9 H. 7. 16, 17. and ſays, that ſo is the old book 
of entries, Fol. 151. in debt for an annuity, 

9. Debt againit executors, upon arrears due in the time of the 
executors, upon a leaſe made to the teſtator, the writ [hall be in- the 
detinet and not in the debet. Br. Dette, pl. 237. cites 10 H. 

.4 | 
. 10. So where a man recovers againſt executors and brings action 
thereof, this {hall be in the detinet. And ſo of action of det upon 
arrears of account brought by executors of account made to them. 
Br. Dette, pl. 237. cites 10 H. 7. 5. | | 

11. Tanfield Ch. B. took this difference, where the action is 
grounded upon privity of contract it ought to be in the detinet as 


11 H. 6. 37. 11 H. 4. 46. 10 H. 7. 5. But otherwiſe it is, 


when grounded on à tort, as 41 Aſſ. 15. Cro. J. 546. pl. 5. Mich. 
17 Jac. in Cam. Scacc. in caſe of Reynell v. Lancaſtle. 


Br. Debt, 
pl. 44- cites 
S. C.— 
Ibid. pl. 43. 
cites S. C. 
for where it is to his own uſe it ſhail be debet, as it ſeems, contra of executor, for this is to an- 


other's uic. 


Br, Debt, 
pl.1 10. cites 


S. C. 


12. Where the thing demanded is current coin, there the thing Earth. 323. 
atſelf ought to be demanded and not the value, and the count ought wy _ 
to be in the debet & detinet : but where a foreign coin is demanded, enough in 
there it ought to be ix the detinet, and they may count to the valu- ; the di bet 
but of the coin of the realm they ought to take notice what value :, & etinet, 
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327. S. C. bears, and to that value it ought to be demanded; as in this caſe, 


end perHolt . . . Orr oe * 
Ch. J. as to 100 nummi aurei, vocat guineas, valoris vigint' unius ſolid. & 4d. 


foreign or for to this value they were coined at the mint, which is their legal 

medal coin, value, and therefore their proper denomination is 20s. pieces of 

— ob gui Per Holt Ch. J. Ski | 
gold, vocat* guineas. Per Holt Ch. J. Skinn. 573. pl. 16. Mich. 


certain legal : . . . 
value, the 6 W. & M. in B. R. in caſe of Saint Leiger v. Pope. 

laintiff 
— elect whether to declare in the detinet, as for guineas in ſpecie, or in the debet & detinet for 
the value in Engliſh money; but the Court agreed, that in that cale there muſt be a default in 
payment of the foreign or medal coin in ſpecie, before the party can bring debt in the debet & 
detinet for the value.—— Where foreign coin itſelf is demanded, the action is in the detinet; 
but if the value be demanded, it is in the debet & detinet ; and the averment always is, that the 
defendant has neither rendered the forcign coin nor the value; per Holt Ch. J. 12 Mod. 81. S. C. 
——Lutw. 488. S. C. and S. P. to which Holt Ch. J. and Eyre ]. ſeemed to agree. 


[364]* 


— (U) How it ſhall be brought. In the Debet and 
* Foi.6o4 Detinet; and where in the Detinet only. In 
Reſpect of the Thing. C 


The Chan- [I. | the action be brought for money, it ſhall be in the debet 
Cary weld and detinet, 50 E. 3. 16. b.] 


never make | 
a writ in the debet but of money only, and therefore where debt was brought for certain rent. corn 


and rent foxwl, reſerved on a leaſe for years of lands, the writ, though in the detinet only was held 
good. Per tot. Cur, Br. Debt, pl. 30. cites S. C. 


As if mn [2, But if the action be brought for dead chattels or living, and 
feils 22 - not for money, it ſhall be in the detinet only. 50 E. 3. 16. b. 


quarters of 


wheat, or Contra, M. 41, 42 El. B. R. Barham's caſe. 


2 horſe, | 
F. N. B. 11g. {H)—In debt of things which are not money, as corn, grain, &c. the writ ſhall be in 


the detinet only, and he ſhall recover the price or value of the thing, and not the thing itſelf; Quæte. 


Br. Debt, pl. 211. cites 9 E. 4. 10. 15. 41. 8 


3. The writ was quad reddat 10l. quas ei debet & injuſle detinet 
& bona & catalla ad valence Sc. gue ei injuſte detinet, and held 
ood. Thel. Dig. 113. Lib. cap. 23. S. 9. cites Hill. 33. E. 3. 
rief 913. And that ſo agrees the regiſter fol. 139. and Nat. 
Brev. 152. where the writ is brought in 4 but when it is vi- 
contiel, it ſhall be quod reddat 10l. quas ei debet & catalla ad valenc 
ec. que eo injuſte detinet; for of debt in the county the writ ſhall 
ſay quas ei debet only. 
But the se- 4. Debt in the detinet; for that the defendant owed him 600 


Lon may be giſders, monetæ Polonie ; and declares upon à bill obligatory, wherein 


in the de- 


bet & de- the defendant was bound to pay him 600 gilders of legal money 
tire! for the Poloniſh, viz. ad valorem 2201. legalis monetæ Angliæ. It was ſaid 
ere the action ought not to have been in detinet, becauſe it is upon a 
made a cur. bill obligatory ; the plains of the Court was that foraſmuch as he 
rent coin, as is not to recover the gilders, but the value of them found by the jury, 
— and the demand is not of any ſum certain, and the value is not known 
Noy. 13. to the Court, that the demand is good enough in the detinet. It 

Was 


Debt. 


yas a%judged for the plaintiff. Cro. J. 617, pl. 2. Mich. 19 Pre 


Jac. B. R. Rand v. Peck. 


Drapes v. Raſtal. 


8 if debt for 485. in debet and detinet, and for two ſhirts in 
the {-tinet only; and he declared, that the defendant ſuch a year 
ret the plaintiff to be his ſervant in huſbandry, giving him 
48 nd a tie by the year; the Court ſaid it was clear, that he 
mai ring his action fo by ſeveral precipes in one writ, Win. 75. 
Paict: 22 Jac. C. B. Weaver v. Beſt. 

6. Deut upon a bill, bearing date in the pariſh of St. Mary le 
Bote, London, which upon oyer appeared to be dated at Hambo- 
rough, and the plaintiff declared in the detinet only, for 61, Ham- 
Borough money; it was objected againſt this declaration, that the 
action ought to be brought in debet and detinet; but adjudged 
it is well brought in the detinet, becauſe it is not for a certain 
ſum, but for 61, Hamborough money which in Engliſh coin is 
4.95. value, and the value of the Hamborough money not being 
well known amonEſt us by common intendment, it ought there- 
fore to he demanded in the detinet only; and judgment for the 
plaintiff, Lat. 4. Paſch. 1 Car, Ward's caſe, | 


(X) What ſhall be a good Plea in Bar. [Of Debt 
on Judgments. | 


II. I debt upon a recovery in another court, it is no good plea 
4 that the Court wu &c. had _ = in execution, if 1 
oes not ſay that it was at the inſtance of the plaintiff, 7 H. 6. 19. 
[ 2. Ba if he ſays ſo, it is a good 4 in ar. 7 H. 6. 19. 

3. In debt zpon a judgment, it is no plea that there is an error 
in the original proceſs, or record of the firſt judgment, for he is 
put to his writ of error for that. 7 H. 6. _y | 

[4: In debt upon a judgment it is no plea in bar, that after the 
judgment the parties = themſelves to an arbitrament by award 
the Lord Chancellor, &c. and that the arbitrator had made ſuch 
award, &c. and that he himſelf had brought an audita querela to 
be relieved upon this award, for this matter is not ſufficient to 
maintain an audita querela, and if it was, yet he could not plead 
it, but is put to his audita querela. Tr. 7 Jac. B. Miles Fale's 
caſe adjudged. ] 1 4 

5. In debt the plaintiff count a recove debt and da- 
mages in the Court of Record at Kone on _= 2 and the de- 
fendant pleaded, that they were 4 by e court of Hull in tbe 
fame action, by afent of the plaintiff, becauſe it appeared to the Court 
that the parties had put themſelves in arbitrament, and therefore to 
fay quod dimittitur judgment fi actio, and it was awarded by the 
Court that the plaintiff ſhall take nothing by his writ, ſo a 
bar. And per Hank. and Thirn. arbitrament made, or arbitrament 
pending and not finiſhed, is a good bar in action perſonal; * L* 
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Hank. fo in action real; but Skrene contra. Br. Dette, pl. br. 
Cites 11 H. 4. 12. Fs 
® Br. Debt, 6. In debt of 101. the plaintiff counted that he recovered agair/l 
p! 63-5." the defendant in a ſpecial affiſe 101. in damages before ſuch Juſtices ; 
6. 24. 25. the defendant ſaid, that within the year he ſued fieri facias to the 
lend there ſheriff, by which he levied it, and paid to the plaintiff; judgment ji 
Ane er ears; and the payment over to the plaintift was of little regard 
the Year but only the levying by the ſheriff, And Hill and Hank. held the 
Book.) plea no plea, aud that the defendant ſhall render to the plaintiff, 
and ſhall have his remedy againſt the ſheriff; but Thirn. was 
{ſtrongly contra, and tnat the debt is of record, and by the fieri 
facias is levied of record by an oiicer of authority, and if he pays 
it to the plaintiff, or ſends it into Court or not, this is no default 
1a the defendant, and tnat the levying was good, and the defendant 
cannot compel the {herift to ſend them into Court, nor deliver 
them to the plaintiff, and therefore no default in him, and he is 
excuſed, which 15 the beſt opinion, and the reporter concordat, 
And after the parties agreed; and the writ willed quod denarios 
illos habeas hic in Cur. tali die, &. Et ſi fiÞ® coram Juſticiariis 
aff. tunc denarios illos habeas ad proximam ſeſſion', &. Br. Ex- 
ecutions, pl. 35. cites 11 H. 4, 58. And fays, fee * 26 H. 6. 
. and Lib. Intran. 170. that it is admitted for a 
good plea in ſcire facias, and iſlue taken thereupon, and tne plaintiff 
L 366 ] may have account thereupon again/t the ſheriff wha levied it, and 
did not deliver them to the Court, nor to the plaintiff, as it ſeems 
there. | 
7. If the plaintiff who has recovered the deòt had brought writ of 
debt upon the firſt judgment, there the bringing wrt of error upon the 
firſt judgment is no plea. Br. Executions, pl. 136. cites 10 H. 6. 6. 


Seit. (V) What thing will extinguiſh a Debt. ¶ Accep- 


(Ed) per zance ] a higher Thing. 

totum. : | 
Dal 53 pl. LI. TF a man accepts an obligation for a debt by contradt, this ex- 
nr meat tinguiſhes the contract. 13 Hf. 4. 1.] | 


S. P. agreed per Cur. and that in ſuch caſe the obligor might with a ſafe conſcience wage his law. 
But if one who was a ſtranger to the contract enters into Bond afterwards to pay the debt at a day 
certain, and the debtor gives a counter-bond to the ſtranger, this does not determine the contract, 
anc fo the debtor by contract cannot wage his law, 2 Le. 210. pl. 142. Trin. 29 Eliz. C. B. 
Hooper's caſe.— But if a ſtranger to the contract, being preſent at the time of making, makes a 
promiſe to enter into a bond unto the party, &c. for payment of the money agreed for upon the 
contract, and afterwards becomes bound accordingly, the contract by this is determined, becauſe 
the obligation is purſuant to the contract. Ibid, cites it as adjudged wn one Pudſoy's caſe, 


R$ {6.4 So] if a man accepts an obligation for the arregrages of an 
Erin. 2b H. account before auditors aſſgned in pais, this extinguiſhes the ar- 


render C. rears ; for the auditors are not of record; for of this the law lies, 
7s ibid. and for that the obligation is higher. Contra “ 11 H. 4. 79. b. 
$1-+p 13 H. 4. . adjudged. bs | 

N. 8. cites S. C. but takes ao notice whether they were aligned en pais, or of record. See 


2) pl. is | 
(3. If 


Debt. 365 


3. If an infant makes a contract for his diet and clothing, and S. P. 2570 
after enters into an obligation with a penalty to pay it, and after cotralt by 


the infant avoids this obligation, as he may for his infancy, yet it a coach and 


ſeems the contract /hall not be revived. Dubitatur, P. 32 El. B. R.] 2 * 


terwards entettd into during his infancy, the contract is extinguiſhed; and though afterwards at 
ful. age hc aſſumed, yet in aſſumplit brought he may piead, non aſſumpſit, and his intancy is 
ſufficient evidence; and judgment ior him niſi. 3 Keb. 798. pl. 55. Trin. 29 Car. 2. B. A. 
Tapper: v. Davcuant- N 


4. It is a good plea that the plaintiff took obligation of the parcel 
of the ſum for the whole debt; for contract is intire. And the 


plaintiff aid that the obligation was for a debt due by another 
contract, &c. and the others e contra, Br. Dette, pl. 57. cites 
3 H. 4. 17. E 


5. Debt upon arrearages of account before auditors, the de- 
fendanc ſaid that after the account the defendant had taken obli- 
gation of the ſame ſum, and no plea by award; for it was a duty 
by record before, ia which the defendant cannot wage his law. 
Br. Dette, pl. 64. cites 11 H. 4. 79. 

6. One who hat a debt due to him by ſample contract, takes an 
obligation for the ſame debt, or any part of it, the contract is de- 
termined. 6 Rep. 45. a. in Higgins's Cafe, cites 3 H. 4. 17. b. 
11 H. 4. 79. b. 9 E. 3. 50. b. 51. a. 

7. So when a man hath a debt by obligation, and gets judgment 
upon it, the contract by ſpecialty is changed into a matter of re- 
cord. 6 Rep. 44. b. in Higgins's caſe. 


(Z) [ Extinguiſhment by] Acceptance of a Thing of 367 J 
e equal Aliitude. 


Lr. T HE acceptance of an obligation for a debt due by another S. P. But 
obligation is no bar of the firſt obligation. 11 H. 4. 79. I 
b. 13 fl. 4.1] 81 


the ſame du- 

5 ty, 11 4 Je- 
termination of a contract of the ſame duty due before; for there he might have waged his law, Br. 
Debt, pl. 64. cites 11 H. 4. 79. One choſe en action cannot be diſcharged by another chaſe 
en action ot the ſame nature, as one obligation is not dilcharged by acceptance of another obli- 
gation in lieu of it, 3 Lev. 237, 238. Mich. 1 Jac. 2. C. B. in caſe of Scarborough (Mayor, &c.) 
v. Butler. See tit. Conditions (E. d) pl. 1. and the notes there. | p 


2. Where an award creates a new duty, the old is extinguiſhed Carth. 379. 
thereby; but where it only ordains a releaſe to diſcharge the ofd 2 * 
duty, it is otherwiſe. 1 Salk. 69. Hill, 8 W. 3. B. . Free- 12 Mod. 
man v. Bernard, 220 ö | 1 230. 8. &. 


— 


S. P 
3 Salk, 46. S. C. & S. P. 
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367 | Debt. 


(A. a) [Exlinguiſbed by] Acceptance of a her 
| Thing. 


r. F a man accepts an obligation for the arrears of an account 
2 - before auditors aſſigned of record, this does not extinguiſh 
tween audi- the arrears, becauſe they are higher. 20 H. 6. 45. b. (It does 


torsaſlign'd not appear whether the auditors were of record.) ] 
en pats, | 
and as here of record, 


Fol. 6. [2. If the leſſor accepts an obligation for rent due upon a leaſe 

„er years, this does not extinguiſh the rent, becauſe the rent is 
higher, being real, for of this the law docs not lie. 11 Hf. 4. 79. 
b. 13 H. 4. 1. 20 H. 6. 45. b.) 


See tit. Con- 

G. 9% (B. a) In what Caſes a Collaterai 7 hing may be 
. d) per - given in Satisfaction without a Deed. 

totum. 

Br. Debt, [I. IF a rent be reverſed by deed upon a leaſe for years, it is 
Pl. 72. cites no good plea without a deed, that by the command of the 


_ _— lefſor he retained the rent in ſatisfattion of the reparation of the 
covenantin houſe, which he had done, whereas the leſſor ought to have done 
the incen- it. 14 H. 4. 27. 


jeaſe for the leſſor to repair; and the houſe was ruinnus. Per Hill and Hank. 


= The ſame law is if the rent was reſerved without deed, for 

he hath acknowledged the duty by the pleading. 14 H 4. 27.] 

L 368 ] [3 So if I lend money to you, if you pay the money to another 
by my command, yet this is not a good ſatisfaction without deed. 


14 f. 4. 27.] 


See tit. Miſ- : : 
— (B. a. 2) Declaration, &c. in Debt. 
Rent (H. | | 
a6 I. HE plaintiff in his count muſt ew deed in debt and an- 


nuity, and there the writ and ſpecialty ought to agree 3 
per Finch. Br. Monſtrans, &c. pl. 15. cites 41 E. 3. 23. 

2. In debt upon a contract, Hull ſaid, you had thereof obligation 
after, Cul. faid no, but of another contract, and the iſſue was, if the 
obligation _ for this contract or not. Br. Iſſues joins, pl. 50. cites 

4. 18. 
Br. Noſme, ; 3. Debt upon an obligation by J. F. the defendant ſaid, that he 
* 25: cites made and delivered the obligation ta another J. F. and not to the 
x plaintiff, and a good plea, and the plaintiff was compelled to anſwer 
to it, quod nota; and ſo it ſeems that there were two J. F. and 
the wrong J. F. got the obligation and brought the action. Br. 
Obligation, pl. 82, cites 12 H. 6, 7. and Fitzh, Barr, 17. ir 
4. 


Debt. 

4. If in debt upon a bond, A. counts that B. alone was bound, B. 
Hall ſay that he and H. were jointly bound, judgment of the writ 
and a good plea, without any ſans ceo, and the other may ſay that 
he was ſole bound, &c. Br. Traverſe per &c. pl. 82. cites 21 
H. 6. 2. 

5. Debt upon a bond of 40l. the defendant pleaded receipt by 
the plaintiff of 104. parcel of the demand after the laſt continuance, 
judgment of the writ and a good plea without acquittance, or 
other ſpecialty, where it is pleaded to the writ, contra where it is 
pleaded in bar, there it ought to be by ſpecialty againſt ſpecialty. 
Br. Brief, pl. 337. cites 5 E. 4. 138, and after fol. 140. by four 
Juſtices againſt three, it is no plea to the writ, without ſhewing 
3 Ibid. 

6. Where a man is bound with condition in the obligation for 
the advantage of the obligee, he ſhall ſhew it in his count, and other- 
wiſe it is ill; contra, where it is to his diſadvantage, or if it be 
indorſed, and is not in the obligation, Br, Obligation, pl. 58. 
Cites 21 E. 4. 36. per Vaviſor. 

7. Debt upon a bond of 401. to pay 20l. the defendant ſaid, that Br. Debt, 
the — ad received part of the ſaid er um, pending the writ ; 49888 
and per Cur. the plea is good of this leſſer ſum of which the con- tra, that it 
dition was made, quære cauſam, for the reporter contra, and that is no plea 
he ought to allege payment of the whole at his day, or 'to ſhew þ amor _ 
ſpecialty of the receipt, becauſe tlie action is upon ſpecialty, but — 
if he was paid, he ought to ſay, that it was paid after the laſt con- per Cur. and 
tinuance, otherwiſe ill. Br. Brief, pl. 318. cites 5 H. 7. 41. — Fo 


3. and T. 
15 H. 7. 10. 


8. Debt upon an obligation brought by J. P. the defendant ſaid, 
that there were F. P. the father and J. P. the ſon, and he made 
the obligation a i the father who is dead, and he who brought 
the action is F. P. the Ca judgment fi actio, and a good plea, and 
ſhall not be compelled to ſay quod non eſt factum, for this is falſe. 
Br, Obligation, pl. 95. cites 16 H. 7. 7. 

9. Error of judgment in an action of debt on a bond for per- 
formance of covenants in an indenture, which was, that if the 
Plaintiff paid the defendant 1col. at Michaclmas next, then the 369 
defendant would pay to the plaintiff 10l. yearly afterwards dur ing 
bis life ; and the breach aſſigned was, that the defendant had not 
paid the 10l. yearly without mentioning the payment of the 100l. 
firft by the plaintiff, and this was aſſigned for error ; but adjudged 
that it is no error, and the firſt judgment affirmed ; becauſe the 
defendant in the firſt action by pleading conditions performed, had 
confeſſed the payment of the ioo. to him by the plaintiff, and the 
default of the payment thereof ought to have been ſhewn on the 
part of the defendant, and not on the part of the plaintiff. Mo. 
36s. pl. 497. Mich. 36 & 37 Eliz. B. R. Goodwin v. Iſham. 

10. In error of a judgment in debt in C. B. upon an obligation, 
it was aſſigned, becauſe the count was per ſcriptum ſuum obliga- 
torium conceſſit ſe teneri, Cc. without ſaying 4 2 uo ſigillat 


as the courſe is in B. R. though otherwiſe in C. ut _ 
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Debt. 

ſaid, the declaration was well enough though not according to 
precedents ; for by ſaying per ſcriptum ſuum obligatoriun, al! 
the nec ſſarj circumſtances are intended to cincar, viz. tne ſealing 
and delivery of the deed ; becauſe it is not otherwiſe a wnting 
obligatory, and delivery is never alleged, which proves that it is 
not neceſſary to aliege the ſcaling, for the one is as neceſſary as 
the other. And accordingly the judgment was affirmed. Cro. 
E. 737. Hill. 42 Eliz. B. R. Penſon v. Hodges. 

Ii. Plaintiff declared in debt for that the defendant retained him 
ſuch a year, day, and place to embroider a jatten gown for a maid 
ſervant of her daughter's, and 7s take for the ſame 40». it was 
alleged that debt lies not in this caſe becauſe there is nat any place 
alleged, where he ihould embroider it; ner that it was done before 
the actien brought, and it was traverſable, that he did not em- 
broider it, and then there is not place for the venue, wherefore 
the declaration is not good. Sed non allocatur. For he cannot 
traverſe but ought to have pleaded, non debg', and he need not 
alleg- the place where he did it, for it may be done in diverſe 
places; and it ſhall be intended to be done where tne retainment 
was, and it is not requiſite that the time of embroidering thereof 
ought to be preciſcly alleged, for it ſhail be intended to be before 
the action brought; otherwiſe he could not have had his action; 
and the prothonotaries of C. B. certified, that it was not their 
courſe to allege the day or place of the perforinance of a contract. 
Wherefore the Court held it to be well enough, eſpecially as the 
caſe is here, where the party defendant did not take iſſuę thereupon 
but let paſs the advantage thereof, and is condemned by a nihil 
dicit, as here ſhe was. Cro. E. 880. pl. 11. Paſch. 44 Eliz. 
B. R. Lady Shandois v. Simpſon. 

12. Where a man was indebted to another in 200. he came 10 
the party and defired him to forbear this for a certain time and 
that he would fay the ſame to him at a day certain by him prefixed, 
there if he ſues him for this 2c. after the day, he needs not ſhew 
how this grew due, for the taking of a day certain to pay the ſame, 
this proves the verity and certainty of the duty; but if a man be 
andented to another upon a ſimple contract, and ſues for it uten 4 
promiſe to pay it, be it upon ſuch a promiſe, or the like, the plarntif* 
ought to ſhew the cauſe of this, in his declaration, to ſpeciſy how, 
and in what manner the ſame grew due ; tor in the latter it was 
due preſently, but a day given for payment, but in the other caſe, 
not ſo; therefore hc ought there to ſhew the ſpecial cauſe how 
the ſame grew due; and fo is the dificrence, which was agred to 

be ſo by Yelverton and by the Court, quod nota, Bulit. 153. 
Trin. 9 Jac, Dean v. Newby. 

13. Debt, &c. in which the plaintiff declared upon two bonds, 
one 19 pay oc. and the ather 11cl. and the action was brought 
generaliy f5r 20cl. on theſe bonds, and ſutisfattion was acknow- 
ledged for the rol. * After a verdil and judgment for the plaintiff, 
error was brought, the error aſſigned was, that it did not appear on 
which of the bonds the plaintiff did acknowlerdge ſatisfattion of this 
1c/, but the judgment was attirmed ; becauſe the my _— 

awfully 


Debt. 


lawfully put both bonds in ſuit, and therefore he might ac- 
knowledge ſatisfaction of part generally, without ſewing of which 
it is. Roll. Rep. 423. pl. 13. Mich. 14 Jac. B. R. Hall v. 
Malyn. | - 

14. If a bond be made to one, and he doth not ſay in the bond 
that it ſhall be paid to the obligee, in this caſe the plaintiff muſt 
ſhew that it is to be paid to him, though not expreiled in the bond. 
Brownl. 72. Hill. 14 Jac. Anon. 

15. W. brought an action of debt againſt M. and declared that 
the d. fendant bought timber of bim for 101 ſulvend' modo & forma 
ſequenti, viz. 5/. ad feſtum Paſch. proxime ſequentem, and ſays 
nothing when the other 5l. ſhould be paid, and the plaintiff reco- 
vered the whole 10l. by verdict, and now it was ſpoken in arreſt 
of judgment for the cauſe aforeſaid, but yet by all the Court it 
was good enough ; for the law intends the other part of the money 
to be due preſently, if no certain day of payment be alleged. Golſb. 
116. pl. 11. Willgughby v. Milward. 


16. If one brings debt for part of a debt due upon a contract, or Hetl. 137. 


obligation, and does not acknowledge ſatisfattion of the reſidue, 
the action is not well commenced; Arg. and judgment accord- 
ingly, by which a judgment in C. B. was reverſed. Cro. C. 
436. pl. 6. Hill. 11 Car. B. R. in caſe of Clothworthy v. Cloth- 
worthy. 


17. The plaintiff obtained a judgment in an hundred court for 
585. 4d. and brought an action of debt upon that judgment in this 
court for 585. only, and did net ſhew that the 4d. was diſcharged, 
and upon nul tiel record pleaded, and a demurrer to that plea, 
the declaration was held to be naught for that very reaſon ; for if 
a debt upon a ſpecialty be demanded, the declaration muſt be for 
the whole ſum ; if for leſs you muff ſhew how the other was ſatiſ- 
fied. 3 Mod. 41. Paſch. 36 Car. 2. B. R. Marſh v. Cutler. * 

18. Debt on covenant to pay ſo much quarterly for four quarterly 
payments arrear, without ſaying when due and ending is naught, and 
ſoa judgment in B. R. was reverſed. Show. 8. Mich. 4 Jac. 2. 
in Cam, Scacc. Piltarſe v. Darby. 

19. Error upon a judgment in C. B. where the action was debt 
upon a bond of 1090l. penalty, conditioned that if ſuch an one, being 
an apprentice, ſhould purlein, or embezzle any thing to his maſter's 
damage, that then he ſhould make it good. Breach aſſigned was, that 
be did embezzle and purloin 200l. Upon this iſſue was joined, 
and verdict for the plaintiff and judgment accordingly. Now upon 
error brought it was inſiſted, that this breach was not well aſſigned 3 

for the condition of the bond, tying it up to ſuch purloining as 
ſhould be to the damage of the maſter, the plaintiff in the original 
Action ſhould have averred, that this was a purloining to the da- 
mage of the maſter. But the whole Court thought the judgment 
of C. B. was well given. For the words purloining and em- 
bezzling are al ways taken in a bad ſenſe, et ex vi termini im- 
port damage to the maſter; and what appears plainly need not 
8 del according to that maxim of law, quod conſtat clare 
non 
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2371 Debt. 


non debet verificari. Judgment niſi. 10 Mod, 149, 150. Hill. 


11 Ann. B. R. Thornicraft v. Barns. 
Ia what caſe 
eviction 
Mall be a 


good dif. *(C. a) What ſhall be a good Bar in Debt. 
— See Eviflion, [Diſſeiſin, &c. ] 

tit. Rent. O) ö 

So if 1 Lr. TF a man F land to another for a certain ſum of money, 
_ — in an action of debt for the money, it is no plea in bar 


io be paid that the land is evicted. H. 37 El. B. per Curiam.] 


at ſeveral 
days, in this caſe, though the goods are re- taken by one that has a right to them, before the day, 
ye ihe vendor ſhall have action of debt, in reſpect of the contralt. 3 Rep. 22. a. Arg. 


[2. [But] if a man poſſeſſed of a ward ſells it to another for a 
certain ſum, in debt for the ſum, it is a good bar that the ward 
is evidted by a ſtranger. H. 37 El. B. per Curiam. 

[ 3. If leſſee for years, rendering rent, caujes*a flranger to enter 
upon him, and ouft him, by which the ſtranger deveſts the rever- 
ſion by diſſeiſin, yet the leſſor may have an action of debt for the 
rent arrear after, for this lies upon the contract, notwithſtanding 
the diſſeiſin. M. 3. Ja. B. R. between Carpenter and Collins, 

cited to be adjudged in B.] | 

ro. E. 169. 4. If a man leaſes for years to commence at Mich. rendering 
24005 1 rent, and the leſſee enters before Mich. by which he is a diſſeiſor, 
#<cording- and ſo continues after Mich. and the rent incurs, «the leſſor may 
Iy.—2 Le. have debt for this rent; and this diſſeiſin ſhall not be any impedi- 
39 . ment by reaſon of the privity of contract which is between them. 

4 R. between Alexander and Dier adjudged. ] 
accorcinge» 


judged M. 32 El. B. 

Iv. See D. 89. a. Marg. pl. 111. S. C. and other cafes cited, as to the leſſce's entry before 
the day. S, C. cited Litt. Rep. 17. by the name of Alexander v. Sexie, adjudged for the 
plaintiff; but ſays, that if the leſſee had claimed fee, it would be otherwiſe, and Ibid. cites 2 Jac. 
C. B. Barron's casz, where the leſſee entered before the day, and made ſeoffment after the 
day, yet debt lies for the rent. | | . 


D. 4. b. pl. ['5. [$0] if leſſee for years, _——_— rent, makes a feoffment in 


| 88 H. fee, yet this ſhall not be any bar of the rent arrear after, for the 


8. in the privity of contract continues, notwithſtanding the feoffment, and 
— eee the eſtate is not determined but at the election of the leſſor.] 

CASE. S. P. argued. Ibid. Marg. pl. 1. it a nota, that it was ruled for law in C. B. that if 
leſſee for years, yielding a competent rent, makes feoffment in fee, that yet the privity of contratt 
as not ſo gone, but that the leſſor may have debt againſt his leſſee ; for otherwiſe three or four 
years rent may be arrear, and the leſſor without remedy by a private feoffment, which is not 
reaſonable, Ibid. Marg. pl. 5. ſays, it is in experience held at this day, that if the leſſee makes 
feoftment, the leſſor ſhall have debt againſt him; or otherwiſe the leſſee by his own act may de- 
termine the leaſe, and compel the leſſor to enter for a ſorfeiture, which is inconvenient, 


D. 4. b. pl. [6, If ſee for years, rendering rent, never enters into the 
5 U g. land, yet if the tor waives the poſſeſſion, an action of debt for 
S. F. cited the rent lies upon the contract. D. 24 H. 8. 4, 3. 28 H. 8. 14. 


as adjudg'd a 
18 H. 6 —.— bid. 14. 2. pl. 20. Trin. 28 H. 8. Goodale's caſe, S. P. But by Fitzherbert, it 
And in debt againſt leſſce for years, for the arrcarages of 


1s Otherwiſe of a leaſe at will. 
tent relerved upon it, he nerd not declare that the leſſes bad entered ; for the contraf? is the 


Debt. 371% 


grornd of the action. 4 Le. 18. pl. 61. Per Dyer cites 44 Eliz. g. 5. The occupation is 
not material, where the leaſe is for years or life; but otherwiſe of a leaſe at will. Hetl. 4. 
Mich. 3 Car. C. B. Jeakil v. Linne. Vent. 41. Mich. 21 Car. 2. B. R. Anon. S. P. that 
in caſe of a leaſe at will, there mult be an averment that the leſſee occupied the lands. Ibid, 
208, Hill, 22 & 23 Car. 2. S. P. in Calthorpe's caſe, 

2 ] 


7. A man brought debt, and ſhewed an obligation in which A. k Debt, 
was bound to him for tithes, bought of the plaintiff, in fol. and it my e 
was adjudged a good anſwer, that another had recovered the tithe . P. “ . 
by an elder right, ſo that he cannot have the tithes, and therefore 
it was adjudged that he ſhall not have the debt, Br. Contract, 
pl. 12. cites 21 E. 3. II. | 

8. If a man who has eflate conditional, or defeaſible, makes a 
leaſe for years, rendering rent, and a man enters by former title, 
or for condition broken, this is a good bar for the leſſee to plead, 

Br. Debt, pl. 225. cites 45 E. 3. 8. 

9. Where a man leaſes land for years, rendering rent, and is Br. Debt, 
bound by obligation to pay the rent, there in debt upon obligation Pl. 16, 
it is a good plea that a ſtranger entered by title, which matter ſhall *** *. 
diſcharge the obligttion, quod nota, Br. Dette, pl. 178. cites 
20 H. 6. 23. | 

10. Det upon an obligation, the condition was for performance Br. Obligae 
of covenants contained in certain indentures, the defendant ſaid that _—_— ol 
the place of St. A. with oblations, was leaſed to him by the ſame © © © 
indentures for term of years, rendering certain rent, and that 
within the term, and before this day of payment, the pape had an- 
nulled the privilege, and the pardon of St, A, ſo that he is ouſted 
of the profits by, force of the leaſe. Frowicke Ch. J. ſaid, the plea 
would have been the better, if he had faid, that the pope, by writing 
proclaimed and publiſhed at ſuch a place, had reſumed the pardon 
for otherwiſe it cannot be tried in England, &c. Brooke ſays 
quzre ; for it is admitted a good plea, if it may be tried, Br, 

Br. Dette, pl. 123. cites 21 H. 7. 6. 

11. So it ſeems clear of a thing leaſed, and after is revoked by act 
of 83 as wears in rivers, &c. Br. Dette, pl. 123. cites 
21 H. 7. 6. 

12. Fiction or expulfion may be given in evidence on nil debet; 
held per Cur. But the reporter adds a nota, that this point was 
formerly controverted. Sid. 151. pl. 18. Trin. 15 Car. 2. B. R, 
in caſe of Drake v. Beere. 


(D. a) Pleadings. Nil Debet, or Nil Detinet, &c. 


I, TELE a leaſe for twenty years expired if he counts for 
eight years, he need not to confeſs bimſelf ſatisfied of the 
reſt, but in debt upon an obligation of 101. and he counts of 5l. 
he ought to confeſs payment of the reſt, for it is one entire debt ; 
but upon a leaſe, every term is a diſtinch debt, and in the caſe of 
the leaſe, entry into any parcel of the land leaſed is a good plea 
for all; for the rent cannot be appprtioned, -Br. Dette, pl. 87. 
gites 7 H. 6. 26, | 
Vor. VII. E 6 2. In 
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2. In debt hen abitrement the deſendant ſaid, that no ſuch ſubs 
miſſion, and the beſt opinion was, that becauſe in this caſe the 
defendant may wage his law, and where he may wage his law he 
ſhall not traverſe the contract, nor the cauſe of the Abe, as to ſay 
that he did not buy of the plaintiff, nor borrow of him, &. But 
in debt upon a leaſe for years of land, or upon arrears of account 
before auditors he may ſay non demiſit, or no ſuch account; for 
there he cannot wage his law, therefore he cannot wage his law, 
therefore the plea above ought to be nihil debet, and give the 
matter in evidence. Br. Dette, pl. 88. cites 8 H. 6. 5. 

1 373 ] 3. Debt by a ſervant again/? his maſter, who was retained for 
205. by the year and every year a rabe or 55. far the robe, and that 
the ſalary was arrear by ſo many years, and the robe by four years, 
and the action accrued to demand ſo much for the ſalary and 20s. 
for the robes; the defendant ſaid, that he paid the robes at D. in 
the county of S. according to the retainer; and per Moyle, this is 
only nihil debet argumentive, but by others the plea is good ; for 
if he pleads payment of the money this is ng plea, but thall ſay 
nihil debet, but where he pleads delivery of another thing. Per 
Littleton, Choke, and Needham. J. Br. Dette, pl. 112. cites 
9 E. 4. 36. 5 : ; | 

Br, Annui- 4. Payment or nihil debet, is no plea in debt upon arrears Ll 

ty. pl.23- annuity, contrary to the ſpecialty. . Br. Dette, pl. 114. cites ꝙ E. 

atcsS.C, 4. 48. 53. 

5. In debt by executors for the arrears of an annuity, the de- 
fendant pleaded nil debet (ſuppoſing that by the death of the grantee 
the deed has loſt its force, and that the action is founded upon 
the debet only, and not upon the deed.) But per Frowike 7/75 
action is founded merely on the deed ; for without the deed the 
action fails, ſo though the nature of the action is changed, and 
the annuity determined, this does not prove but that the action 
is founded on the deed ; quod tota Curia conceſſit. Keilw. 47. 

b.. pl. 4. Mich. 18 H. 7. Anon. 
Br. Debt, 6. In debt for taking of a ſavage contra for mam /latuti, the 
e *4-1te3 defendant may plead nihil debet per patriam, per Tremail & 
= Fineux, notwithſtanding that it be founded on a ſtatute ; for zt :s 
not only upon the flatute, but upon the ſtatute and upon matter in 
fact. Br. Iſſues join, pl. 23. cites 21 H. 7. 14. 

7. But in debt upon «cape again/t Warden of the Fleet, or upon 
recovery of damages, it is no plea as it is faid ; quære, for they 
— in doubt of the iſſue, et Rede e contra, and that it is no plea. 

bid. | | 

8. In debt upon a pain given by ſtatute, nil debet per patriam, 

is a good plea ; but doubted in debt againſt a gaoler, Heath's 

Max. 82. cites p& 4 Mariz. D. oy 1 

9. An action of debt was brought upon the latute of purveyors, 
becnuſe he had cut down trees againſt the form of the flatute 5 Eliz. 

The defendant pleaded not guilty ; and it was moved that this was 

an evil iſſue ; for he ought to have pleaded nil debet ; and the Court 

commanded him to plead nil debet. Goldſb. 39. pl, 16. Mich. 

29 Eliz, Anon, | 

| 10. In 
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Debt, 373 
10. In debt upon the ſtatute of 32 H. 8, cap. for the arrears 
of an annuity deviſed to M. the plaintiff's wife for life (but 
e died before the action brought) again/? the * of the 
terre- tenant. The defendant pleaded nil detinet, Per Hale Ch. 
B. a will is not a deed, though it is as effectual to paſs a thing 
as a deed is, yet it is not a deed in its own nature; becauſe 
there needs no ſealing nor delivery to a will, which is eſſential to 
a deed; and therefore nil detinet is a good plea to an action of 
debt grounded on @ will, as well as to an action of debt grounded 
on a tally. And the action here is not ſo much grounded on the 
will itſelf, as upon a ſtatute law, which enables men to diſ- 
poſe of their Jands, and rents out of their lands, by will. Hard, 
332. Mich. 15 Car. 2. in the Exchequer. Wilſon's caſe, 4 
11. Nil detinet is no good plea to a deed; as in caſe of debt 1 
on a bond, or otherwiſe upon ſpecialty; but where an action of 1 
debt is grounded upon matter in pais only, as upon preſcriptien, a 
or upon a deed thas is not requifite to maintain the action, as for Kd 
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rent reſerved upon a leaſe by deed, there it is a good plea; Arg. Fil 
and cites ſeveral books which go upon this difference, Hardr, 50 


332. Mich. 15 Car. 2. in Wilſon's caſe. ii 
12, In debt upon a grant of à rent, nil detinet is a good plea, 4 


becauſe the plaintiff has other remedy to levy it, viz. by diſtreſs ; 


" 
but to an ation grounded upon a grant of a bare annuity, it is not , | 
a goed plea ; becauſe the grantee in ſuch caſe has no remedy by | 374 ] 11 
diſtreſs; and therefore in that caſe the defendant muſt avoid it 12 
by matter of as high a nature, as by acquittance under ſeal, or 1 
the like. Per Hale Ch. B. Hardr. 333. Mich. 15 Car. 2, in AF 
Wilſon's caſe. | 1 

13. Upon nil debet pleaded, entry and ſuſpenſion may be given 1 


in evidence. Arg. which the Court did not deny. Mod. 118. yy 
Paſch. 26 Car. 2. B. R. Brownv...... 4 

14. Debt on a bill ſealed for payment of Sool. and intereſt. "0 
The count was for 500l. without taking any notice of the in- 
tereſt, and held good; for the direct obligation is to pay 50091. 

2 Show. 32. pl. 23. Hill. 30 & 31 Car, 2. B. R. Hinton v. 
Wilmore. ; 

15. A leaſe was made of tithes for three years, rendering rent at | 
Michaelmas and Lady-Day; and an action was brought for rent mn 
arrear for two years; upon nil debet the plaintiff had a verdict, 
and it was now moved in arreſt of judgment, that the declaration 
was too general, for the rent being reſerved at two feaſts, the 4 
plainti F ought to have ſhewed at which of theſe feaſts it was due. bY 
But the council for the plaintiff ſaid, that it ars by the de- 
claration that two years of the three were expired; ſo that there is 
but one to come, which makes it certain enough. Curia, this 
is helped by the verdict; but it had not been good upon a demurrer, 
3 Mod. 70. Trin. 1 Jac. 2. B. R. Pye v. Brereton. 

16. In debt againſt a ſheriff, the plaintiff declared upon a judg- 
ment obtained againſt J. S. and had ſued out a fler! ſucias, and de- 
livered it to the defendant, who virtute thereof had levied the 
money. The defendant pleads nihil debet and adjudged a good 

| Ee 2 plea. 
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plea. And this differenee was taken, that where the writ has not 
been returned, the plea is good becauſe it is matter of fact, whether 
he has levied the money or not ; /ecus where the writ is returned 
feeri fect. 12 Mod. 604. Mich. 13 W. 3. Cole v. Acorn. 
2 Salk. 659, 17. Debt on a bond ſolvend” ſo nuch money to the plaintiff him- 
1 felf, bis attorney, or aſſigns, and upen oyer of this bond it appeared 
held this to £2 be ſolvendum to his attorney or aſſigns, without mention of him- 
be no vari- felf; on demurrer, exception was taken to the variance between 


— the bond on which the plaintiff had declared, and the bond ſet 
— plain · forth, upon the oyer; but to this it was anſwered, that the de- 
tiff or his claration need not be according to the letter of the bond, but ac- 
i ne me cording to the operation of the law upon it; as if A. gives a bond 
thing; the to B. folvendum to C. who is a ſtranger, a payment to C. is 
tenen made payment to B. and the count mult be upon a bond ſolvendum to 


It a debt to B. and per Cur. if A. gives bond ta B. if B. appoints one, payment 


th- vlain- 


it; and 1 him is payment to B. And if B. does not appoint one, then it 


in conſe- hail be paid to B. himſelf. 6 Mod. 228. Mich. 3 Ann. B. R. 
quen-ein.z Roberts v. Harnage. x 


may be pai 
to him; and ſolvendum to any body elſe would be repugnant; but payment to the plaintiff's 
attorney or aſl:znee, is the ſame thing, 


18. Wherever matter of fad 1s mingled with a ſpecialty, or 
with a record, nil debet is a gad plea, as in debt before auditors, 
it is a good plea, Arg. 8 Mod. 107. Mich, 9 Geo, Warren 
v. Conſett, 

It is no 19. Nil debet is no good pla to an action of annuity, nor to 

a Pon an action of debt on bond brought by adminiſtrator, it is true, it 

er a policy is a good plea to an action of debt for rent on a leaſe for years, 

cf inſurance, but the reaſon is becauſe the demiſe is the foundation of the action, 

en e, and the deed is only an evidence of the demiſe, and ſo it is a 

bail band, good plea to an action of debt on penal ſtatutes, and to actions of 

2 debt upon awards or to * accounts before auditors, and the reaſon 

tometbiae is, becauſe theſe are not the deeds of the parties. Arg. 8 Mod, 
g ; - S 

dchors to 107. Mich. 9 Geo. in caſe of Warren v. Conſett. 

be done, | | 

to charge the inſurers and bail. Ibid. 108——Tt is not good to an action on a bord, becauſe 

40 debt is immediately due; admitted; Ibid, 323. 

> | 

— bagj 20. Plaintiff brought debt and declared upon an indenture by 

* which he covenanted to transfer, c. and defendant covenanted that 

on the ar- he would receive and pay for the transfer, &c. and bound himſelf in 

oo mo 2800/. penalty to perform the ſame, and for non-performance 

Ir fads be. Plaintiff brought his action, adjudged in C. B. and affirmed in 

ing but error, that nil debet is no good plea, 8 Mod. 106. Mich. 9 


auxiliary to Geo, Warren v. Conſett. 
the deed, 


the plea of nil debet was no good plea. Ibid, 382; Paſch. 1 Geo. 3. S. C. 


21. It is a good plea, where the ation is founded on collateral 
matter and not compriſed in the deed. Agreed. As in actions of 
eſcape, and in all actions founded on atis of parliament, 8 Mod. 
324+ Arg. Mich, 11 Geo, 

(E. ) 


Debt. 


(E. a) Pleadings in General. 


JN debt upon a leaſe of tithes levied by diſtreſs is no plea, per 
Skrene ; becauſe it is not land, in which he may diſtrain 
by the tithes ſevered; for it is the thing leaſed. Contra Till. 
Br, Dette, pl. 234. cites 11 H, 4. 46. 


GY 


— 4 


UW) 


2. In debt upon an obligation the defendant pleaded condition if Br. Condi. 
any goods which the plaintiff delivered to J. Hillary are efloigned tion, pl. 14. 
that then J. Hillary ſhould pay and ſatisfy the value, and ſaid that e ann 


the goods were efloigned, and the plaintiff brought action in London 
againſt J. Hillary, and recovered 20l. damages, and had his body in 
execution; and no plea; for body in execution, is no payment nor 
ſatisfation, Br. Dette, pl. 26. cites 33 H. 6. 47. 
3. Debt upon a leaſe of four acres for 31. &c. The defendant 
ſaid that he leaſed the four acres and a rectory, and a rent, and a 
view of frank-pledge for the 3l. Judgment of the count. And 
ſo ſee that he pleaded to the count ; but the matter is argued if 
he ought to traverſe or not. Br. Count, pl. 23. cites 35 H. 6. 38. 


4. Debt «pon an obligation the defendant pleaded, that the plaintiff 


had received part of him pending the writ, and the opinion of the 
juſtices was, that it is no plea without ſpecialty, quod mirum z 
for plea to the writ may he without ſpecialty ; contra of plea in 
bar; but this was held to be in bar for the parcel. Br. Dette, 
pl. 153. cites 7 E. 4. 15. 

5. In debt the plaintiff counted that the defendant put his feme 
and fon to the plaintiff” to board, and the plaintiff leaſed le the de- 
fendant a chamber for the feme and ſon, rendering for the chamber 
and board for every week bs. the defendant ſaid, that non dimifit 
cameram, &c, and the beſt opinion was, that it is a good plea to 
all, without anſwering to the boarding ; for contract is intire, 
and therefore deſtroy it in part, and it is defiroyed in all, Br. Dette, 
pl. 108. cites 9 E. 4. 1. 


6. In debt the defendant * that he has infeoffed him in certain Br. Pledges, 
land in pledge, and if he will re-infeeff him, he is ready, and always * 8 


has been, to pay him; and the beſt opinion was, that it is a good 


plea. But ſeveral were of opinion, that where the contract is [ 376 


ſingle at the commencement, and after pledge is A for the debt, 
that it ſhall be no plea in debt that the plaintiff has pledged, &c. 
Contra, where pledge is delivered for the debt at the making of 
the contract; for in the other caſe, the one ſhall have debt, and 
the other detinue of the goods; contra where it is put in pledge at 
the making of the contract. Br. Dette, pl. 111. cites ꝙ E. 4. 25. 
7. It is a good plea for the maſter, that the ſervant departed out 
of ſervice the firſt year, and ſhall not be compelled to the general 
iſſue, Br. Dette, pl. 112. cites 9 E. 4. 36. 
8. Debt hn arrears of account before auditors aſſigned, where 
a man pleads nihil debet, or payment in a foreign county, this is a 
| „ good 
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good plea, and yet the an is founded upon matter of record by 
authority of the ſtat. Weſt. 2. 11. quod non negatur. Br. Dette, 
pl. 141. cites 5 H. 7. 33. 3 | 

9. In debt upon an inſimul computaterunt, the defendant pleads, 
that he did nat account & hoc paratus, Oc. per patriam; it was 
objected, that this was no plea; for in ſuch caſes where the party 
may wage his law, the contract is not traverſable ; but that he 
ought to ſay, that he owed him nothing, and is ready to aver by his 
law, or by the country ; for this 1s the point of the writ, or other- 

, Wile the plea is not good; and after the defendant, by advice of 
the Court, waived his plea, Kelw. 39. a. pl. 4. Trin. 13 H. 7. 
Anon. 

10. In debt the plaintiff counted of a horſe ſold, &c. It is no 
plea for the defendant to ſay, that he did not buy the ſame horſe, 
becauſe he may wage his law. Keilw. 39. a. pl. 4. Trin. 13. 
H. 7. | 

5 In debt up9n arbitrement, the defendant may plead no ſuch 
erbitrcment ; and yet he may wage his law in thæ ſame action; but 
the reaſon is, becauſe this arbitrement lies in the notice of a 
third perſon, and fo the lay-gents may have conuſance of it, and 
for that reaſon the plea has been held good. Keilw. 39. in pl. 4. 
Trin. 13 H. 7. Aron. 

Dal. 49. pl. 12. In debt the plaintiff counted of a contract; the defendant 

11. Anon, pleaded that he made a contract for a 4% ſum, abſque hoc, that he 

* made any contract for the ſum compriſed in the writ as the plaintiff 
has ſuppoſed. The Court held that he ſhall not have the plea, 
becauſe he may wage his law. Mo. 49. pl. 148, Paſch. 5 Eliz. 
Anon. 

Dal. 49. pl. 13. So in debt the plaintiff counted of the buying of a horſe, 

11. S. C. and the defendant pleaded, that the buying was of two for the ſame 
money. Ibid. 

Dal. 49. pl. 14. Or where the plaintiff ſuppoſed the contra# to be between 

11.5. C him and the defendant, and the defendant pleaded, that it was 
made between them and another. Ibid. 

Dal. 49. pl. 15. So where the plaintiff ſuppoſed the buying of an oxe, and 

ot — the defendant ſaid, that it was a horſe; in theſe caſes the de- 

2 t5 the fendant may wage his law, and ought not to traverſe the contract, 

word Ox.) Ibid. {0 

16. In debt on a bill for sl. in which were theſe words, 10 be 
paid as I pay my other creditors. The declaration ought to be 
ſpecial, according to the bill, Cro. E. 256. pl. 30. Mich. 33 
and 34 Eliz. B. R. Bright v. Metcalfe. 

8. P. Con- 17. In debt, ner guilty is not a good plea; but if iſſue is joined 

„ thereupon, and a verdicil is given, it is now good, and helped by 

33 the ſtatute of jeofails, becauſe it is only miſ- joining of the iſſue; 

fin ſuch per Cur. Noy. 56. Anon. 


eaſe there 
be a verdict for the plaintiff, it ſhall be aided by the ſtatute, becauſe being an ill plea, and a falſe 
one, the plaintiff ought to have his judgment, but if the verdict be for the detendant, yet the 


plaintiff ſhall have judgment, becauſe the deed is not anſwered by the bar, Gilb, Hiſt, of C. 3. 
124- cites S. C. 
18. Debt 


Debt. 
18. Debt on a bend conditioned to ſave the plaintiff harmliſs of 


and from an obligation, in which the plaintiff, at the requeſt of 
the defendant ſtood bound with him for the payment of the III. 
on ſuch a day in May, which vas before the date of the obligation; 
the defendant pleaded payment ſecundum formam & effecium condi- 
tionis; plaintiff demurred and judgment was given for him; for 
the defendant t to have pleaded non damnificatus, Gouldſb. 
159. pl. 90. Hill. 43 Eliz. Allen v. Abraham. 

19. A debt due by promiſe is not diſcharged by account. 3 Lev. 
237. Mich. 1 Jac. 2. C. B. Mayor &c. of Scarborough v. 
Butler. 

20. Debt was brought upon @ bond for performance of cove- 

nants ; defendant pleaded in bar, that for all the breaches till ſuck 
a time, he had brought covenant and recovered damages, and that 
there were no breaches ſince that time; and demurrer, and judg- 
ment for plaintiff; for the very plea the bond is forfeited. 
Thouzh Carthew objected, one might wave the benefit of a 
forfeiture of a bond} as well as the forfeiture of a copyhold eſtate, 
&c. and the bringing of covenant was a waver of the forfeiture 
of the bond and ſo a bar, But per Cur. even in equity it would 
be no bar til! ſatisfaftion ; as if two be bound in a bond, judg- 
ment againſt one 1s no diſcharge to the other before ſatisfaction, 
12 Mod. 321. Mich. 11 W. 3. Pierce v. Hutcheſon. 

21. Debt upon a judgment, defendant pleads in bar, that a capias 
ad ſatisfaciendum was taken out, againſt him at ſuch a time, by 
virtue whereof he was taken in execution; and that the ſaid capias 
was returned on record, but did not aver that the execution con- 
tinued, or that the debt was paid; and on demurrer, Holt Ch, J. 
ſaid, if he was once in execution, it muſt be intended he continues 
ſo, if he has not paid the money; for if he has eſcaped, you ſhould 
reply that of your fide that are plaintiffs, for this is a plea in bar, and 
good to common intent. And he quoted two caſes, where he had 
known eſcape replied to ſuch a plea; and a taking in execution is 
a bar to all other remedies while it laſts, and we cannot intend an 
eſcape. 12 Mod. 541, Trin. 3 W. 3. Redmond v. Joſeph. 

22. Solvit ante diem is no plea in bar to debt upan bond, becauſe S. C. cited, 
no material iſſue can be joined upon it. 10 Mod. 147. Hill, n me. 
11 Ann. B. R. Merrill v. Joſſelyn. | . caſes there 

iS NO Way 
for the plaintiff to help himſelf but by demurrer, 10 Mod. 157, Mich, 1 Geo. 1. B. R. Arg 
Citcs alſo the cale of Atwood and Coleman. Arg. cites S. C. 10 Mod. 304. Paſch. 4 Gegg 
2. B. R. and cites alſo the cafe of Hill and Manby. 


23. But there is no doubt that accord with ſatisfaftion before 
the day may be pleaded in bar of debt upon bond, becauſe being 
pleaded by way of excuſe it ſuppoſes non-performance, and the de- 
fendant muſt prove his plea. Arg. 10 Mod, 304. Paſch. 1 Geo. 
B. R. and per Prat. J. 306. & ride 307. in caſe of Weddall and 


Manucaptors of Jocar, 


F or more of Debt in General, ſee Actions and the ſeveral Kinds 
of Actions, &c. throughout this Work, 
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Decies Tantum, 


See T. N. B. 
171, and ſee 


— (A) For what Act or Thing it lies. 
— What ſhall be ſaid a Taking. 
end. 


Br. Decies [I. A MAN buys lands of one party and has the better bargain 


e to maintain the ſuit, this is a taking, for which he ſhall be 


at ſays, the puniſhed by this writ. Adjudged. 41 Ed. 3. 9. b.] 
711 ned, that it is not eaſy to underſtand it. 
wearly, according to Roll, 


* 34-£6. 3. * 8. F either of the parties to e ſuit will 
proſecute a juror that has taken a bribe on either fide to give his 
veraict, he ſhall have his plaint by bill preſented before the ſame 

Juſtices, and the juror ſhall anſwer without delay; and if any other 
ſhall proſecute ſuch juror, the 2 e ſhall be heard and determined as 
aforeſaid, and ſuch proſecutor ſhall have me the fine; and the parties 
to the plaint ſball recover their damages by 777 ment of the inqueſt, 
and the offender ſhall be impriſoned for a year, and be incapable of a 
pardon ; and if the party will proſecute before other Fuſtices, he ſhall 
have the ſuit as aforeſaid. 

DeeiesTan- 3. 38 E. 3. cap. 12. If a juror takes any of either party to 

toe give his verdict, and be attainted thereof by proceſs contained in the 

fore Juſtices article of jurors of the 34 E. 3. cap. S. be it at the ſuit of the party 
of nili prius, that will ſue for himſelf, or for the King, or at the ſuit of any other, 
of taking he ſhall pay ten times ſa much as he hath taken, to be divided betwixt 

Seim. the King and the 16 8p and all embraceors that procure ſuch 


Fitzh. Decies Tantum, pl. 9. cites S. C. 


vare im- : , : 
Ledi, and inqueſt, ſhall incur the like puniſhment. 
the in- If the juror or embraceor have not whereef to make gree, he ſhall 
gueſt found t 9: 7 . | 
again Juffer a year's impriſonment. 
them, by But no Fuſlice or other officer, ſhall inquire of this offence ex M cio. 


Which the 
Jultices awarded them to priſon, and gave day over in Bank, and it was awarded, that the King, 


and party recover 10 times ſo much, &c. the one moiety to the King, ihe other to the party, and the 
Jury awarded to priſon, and the party was firft ſatisfied, and after the King ; for per Morris, the 
King has not this as a debt, but ar a fine; and where the King has fine, the party ſhall be always 
firſt ſerved, by which they ſatisfied the party, and found ſurety to ſatisfy the King, and were de- 
Jivered out of priſon, Quod nota. Br. Decies Tantum, pl. 6. cites 41 E. 3. 15. Fnzh. 
Decies Tantum, pl. 10. cites S. C. 

Decies Tantum againſt an embraceor, for taking of money for embracery, and the count is ill be- 
cauſe it ir not alleged whether he embraced in fact, or did not embrace, per Cur. Quod nota; for 
the effect of the ſtatute is, that a man ſhall not embrace; for if he takes money to embrace, and 
doet not embrave, the action does not lie, per Cur. And per Priſot, the ſtatute is againſt embra- 
ceors, ſo that it onght to be the plural number: but jurors are jurors as ſoon as they are ſworn, and 
therefore if they tale m-xry A their verdict᷑, and after the plaintiff is nonſuited before verdithy 


the action lies; but o/berw/ſe it teems, if the juror be flruck out before that be be ſworn, for then 
is no juror. And after u was taken, whether the embraceor did not take the money, 3 
0 


Decies Tantum. 3787 


$thers e contra, quod nota, notwithſtanding the opinion aforeſaid. Br. Decies Tantum, pl. 13. 

rites 37 H. 6. 31. Fitzh. Decies Tantum, pl. 2. cites S. C. 

Certain jurors took money of the party after their verdict, given without covenant thereof made 
be/ore, vir, Every one halt a mark, and were thereof convicted by verdict, and were pur to fins, 

e. Every one halt a mark, And ſo ſee that it is out of the caſe of the ſtatute of Decics Tantum. 

But the ſtatute wills, that they ſhall be impriſoned for a year, without making a fine, and this ſeems 

to b- where they take contra formam ſtatuti. Br, Decies Tantum, pl. 25. cites 39 Afl. 29. 


4. Note, by the ſtatute of * 27 E. 3. cap. 3. That where ſ 379 

jurors take money to give their verdict, the party may have bill againſt * So are all 
them immediately before the Fuſtices of niſi prius, or other Puftices; = — 
but per Thorp, they cannot award them to priſon before judgment. The Year 


Br. Bill. pl. 46. cites 41 E. 3. 15. Book does 


not mention 
the ſtatute, But it ſeems it ſhould be the ſtatute of 34 E. 3. cap. & 


5. If a man impannelled and returned upon iſſue takes money of 
the one party for his verdict, and after is no juror upon the iſſue, 
yet decies tantum lies, by ſome Juſtices, but others e contra, and 
that action of majntenance lies, quod nota inde, Br. Mainte- 
nance, pl. 15. cites 21 H. 6. 54. 

6. Upon iſſue of decies tantum in Middleſex, the jury may 
give their verdif7 generally quod receperunt denarios prot, &c. 
though the giving of the money was in another county; for the 
matter is not local, and this by conſcience, and the attaint does 
not lie; for it is true quod ceperunt argentum, &c. but they 
cannot ſay that guilty in the county of Norfolk expreſsly, by Stark 
and ſome of the Juſtices, and ſeveral apprentices ; but Brian Y 
contra ; for then the defendants ſhall be doubly charged, if the 
plaintiff brings another decies tantum in another county, this 
recovery will not be a bar, which ſeems not to be law; for he may 
aver, that it was all of one and the ſame receipt, and the place 
nor county is not traverſable where it is not of things local, as of 
. cut, graſs trampled, or the like, Br. Attaint, pl. 120. cites 

22 E. 4. 19. - | | 

7. $o in Aue upon aſſets enter mains, Ibid. 


(B) Writ, Pleadings and Proceedings. 
. Dc cantum againſt ſeveral, and ſuppied that J. d. 


and M. received where the receipt of the one is not the 
receipt of the other, judgment of the writ et non allocatur, by 
which they pleaded not guilty; nota not guilty after iſſue, Br. 


Decies Tantum, pl. 4. cites 40 E. 3. 33. 
2. A writ of decies tantum was maintained againſt the juror: 


and embraceort. Thel. Dig. 106. Lib. 10. cap. 15. S. 8. cites 
Paſch. 41 E. 3. 9. 

3. Decies tantum by the baron and feme, and becauſe the feme 
was named the writ was abated, Br, Decies Tantum, pl. 20, 
Cites 43 E. 3. 16. 

4. Decies tantum _ jurors, whereof the one had taken Br: Da- 


105. and another 85, dd. and the third a coat of the price of 40d. M85? 
to 5. c. 


mages, pl. 
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Occies Tantum. 


to the damage of ten marks, and were thereof attainted, and becauſe 
the plaintiff had nt ſevered his damages the Court was of opinion 
to have taken the inqueſt de novo, and the plaintiff releaſed his 
damages, by which it was awarded, that the King recover the 
moiety of fo much as they had taken, and the party the other 
moiety, et quod capiatur. And after the three came and tendered 
ten times as much, &, Per Mowbray they ought to go into the 
receipt [of the Exchequer] and there to pay it, and they ſhall ſend 
writ to them, and then they ſhall be delivered out of the Fleet, 
and after eſtreats were delivered into the Exchequer by the com- 
mand of the Court. And the ſerjeants of the King or one of the 
[ 380 ] Juſtices, ſhall go into the receipt of the King with the money ad- 
Iucdged to him, and there pay it, and have tally to the barons of 
the Exchequer, et fic vide. Br. Decies Tantum, pl. 8. cites 
44 E. 3. 30. os : : 
8. P. and ſo 5. In decies tantum, the ſheriff returned nihil, the plaintiff 
ſee that a grayed capias in a foreign county and could not have it, contra in 
have ar 2, action upon the ſtatute of Jabourers ; for in the one caſe the law 
#y pluries preſumes that he is ſufficient, and in the other not. Br, Procels, 
. pl. 128. cites 47 E. 3. 4. 
Exigent, pl. g. cites S. C. 


Br.Exigent, 6. In decies tantum the proceſs may be capias infinite, or 

Pra diſtreſs infinite; but nat capias in a foreign county, Br. Decies 
Tantum, pl. 9. cites 47 E. 3. 4. 

Fitzh. De- 7. Decies tantum is well brought by baron alone, though it be 

_— founded upon cui in vita brought by him and his ho the reaſon 

8 ſeems to be that he is to recover only a chattel, and he counted 

8 5 a receipt and did nat ſiy by iobeſe hands, and yet good. Br, 

ecies Tantum, pl. 10. cites 7 H. 4. 2. 

8. In decies tantum the writ was in loquela gue fuit inter J. P. 
plaintiff and M. T. deforccant per breve niſirum de judicio de una 
meſſuagio, &c. And the defendant pleaded to the writ, becauſe 

n enld he did not ſhew by what writ of judgment. Per Aſhton it appears, 
be 25 H.6, but let that be ſaved to you, therefore anſwer quod nota, And the 
23. b. 24 beſt opinion was, that the writ was good. Br, Decies Tantum, 
—_ pl. 2. cites * 3 H. 6.23. And ſuch a writ of diſceit was ſued 
ceit, pl. 1. anno + 20 H. 6. 10. upon caſting of protection, and the writ 
cites S. C. awarded good notwithſtanding ſuch exception. 

Br. Decies 9. In decies tantum, nt guilty is no plea, but that he did not 
70 8. Peites take any thing for giving his verdift, Br. Action ſur le Stat. pl. 
8 H. 6. 12. 14. cites 8 H. 6. 9. & 10, 

E.. Decies 10, If decies tantum varies from the record it is not good, as if 
Tatum, the fir/? record is F. D. of A. yeoman, and the decies tantum is F. D. 


I. 1. cite 
Te only; by the beſt opinion. Br. Variance, pl. 6, cites g H. 6. 1. 


Thel. Dig. 
77. Lid. 9 · Cap. 1, 8. 12. cites S. C. 


N II. In decies tantum it is no plea that n» verdid was given; 


for if they take money they offend againſt the ſtatute, if they give 
um, pl. 6. a * ey : y Jen again N y | 
eres J. c. verdict or not, and ſo if they take money and give true e 


Deties Tantum. 380 


by which they ſaid that they did not take any money for ſaying 
their verdict, Priſt. Per Newton, you ought to plead this ſeverally 
for every one of them, and ſo he did. Br. Decies Tantum, pl. 11. 


Cites 21 H. 6. 20. 
12. In decies tantum againſt J. N. of D. he ſaid that he was * The othee 


editions of 


converſant and dwelling at S. the day of the writ purchaſed and at y 41 — 
all times after ; and the beſt opinion was, that this is a good plea 11. andcites 
and is at common law, though it be in action in which proceſs of 21 U. 6. 5. 


outlawry does not lie, and ſhall ſerve at this day after the ſtatute. . 


Br. Decies Tantum, pl. 12. cites * 21 H. 6. 52. 54. b. 

13. And by ſome of the Juſtices, no ſuch record by which he B.. Replica- 
was ſworn is no plea, for the dien lies though he was not ſworn, 0 a 
And ſome e contra, therefore ſee the ſtatute, and that where he 6. 2 C. 
takes money and is not ſworn, action of maintenance lies, Ibid, 


14. Decies tantum ad grave damnum, and in cur contempt, and _ y_ 
antum,pls 


did not ſay ad grave daumum of the plaintiff, and yet the writ 17, eiten 21 
awarded good, for it is action popular, which every perſon may H. 6. 52.— 


have who will, * and therefore it is not more (grievous) to the plain- wy — 
editions o 


tif than to another, Br. Action Pop. pl. 2. cites 21 H. 6. 54. B iopl. 12. 
and cites 21 H. 6. 5. but it ſhould be 21 H. 6. 54. b. 


381 


15. Decies tantum againſt J. N. who ſaid, there is nul tiel record 
in he was ſworn, and by ſome Juſtices the action lies though he 
was not ſworn, and ſome e contra, and that writ of maintenance 
lies, and the defendant demurred upon the plea. Br. Record, pl. 
26. cites 21 H. 6. 54. 

16. In decies tantum, the writ was ad grave damnum, &c. 
without ſaying querentis, and yet adjudged good, Thel. Dig. 96. 
Lib. 10. cap. 6. S. 40. cites 21 H. 6. 59. 

17. Writ of decies tantum was ad grave damnum & in noſtri 
contemptum, &c. without ſaying ad cujus damnum, and yet ad- 
Judged good. Thel. Dig. 115. Lib. 10. cap. 25. S. 4. cites 
Trin. 21 H. 6. 59. 

18. Decies tantum againſt re for taking of money for 
giving his verdict, who ſaid that he did not take any money for 
giving his verdict, Priſt; and a good iſſue, and fo note that it is 
not pregnant, Br. Negativa, &c. pl. 20. cites 22 H. 6. 20. 

19. — ton, and the writ was in loquela; which was be- 
tween J. P. plaintiff and W. D. deforceant, per breve naſtrum de 
Judicia de uno meſuagio, & c. and did not ſhew what writ of judg- 
ment; and the opinion was that it is well, Br. Brief, pl. 35. 
cites 35 H. 6. 36. | 

20. In decies tantum by W. M. the defendant pleaded an ill 
bar, and the plaintiff replied, and would not demur ; the King 
cannot demur, for he is not intitled but by the party, and to this 
the reporter agreed, for the king is not intitled before judgment, 
but he is intitled immediately by the judgment upon a cap. utlagry, 
and therefore by him the King there may demur. Br. Utlagry, 
pl. 33. cites 38 H. 6. 1. 

21. If the party grieved releaſes to the jury who have taken 
money, this is not good, but a /franger may have decies 2 
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Decies Tantum. | 
and ſhall not be barred by the releaſe. But if the King had te- | 


leaſed, all ſhould have been barred. Br. Decics Tantum, pl. 16. 
cites 5 E. 4. 2. 

Fizzh De- 22. Decies tantum for embracing and tabing of 10l. for the 

e _ embracery the defendant faid, that he is learned in the law, and 

ny 2 at N. tas retained to be of counſel with the party, by which, &c. 
and took of him bs. 8d. and gave evidence to the jury, and prayed 
them that if his evidence proved true to paſs with his client, 
which is the ſame embracery, &c. and no plea, becauſe he did 
not anſwer to the reſt of the rol. by which he ſaid as above 
abſque hoc, that he too more than 6s. 84, &. Br. Decies Tan- 
tum, pl. 17. cites 6 E. 4. 5. 

Furh. De- 23. Decies tantum was found for the plaintiff, who prayed 

= _— judgment ; Fairfax prayed for the King that they would not give 

-=4 Hof judgment; for there is another decies tantum pending of taking © 
of greater ſums, and this ſuit is by covin. Þ1zot faid, it may be 
that the parties agreed in the other ſuit, and this may be by covin, 
by which judgment was given that the fdaintiff recover. Br. 


Decies Tantum, pl. 13. cites 9 E. 4. 4. 


[ 382 } (C) Puniſhment. 


1. TURORS who are convicted in decies tantum, Hall be im- 

priſoned and fo they were, and ſatisfied the party, and found 

ſurety for the part of the King, upon deliverance out of priſon, 
quod nota. Br. Impriſonment, pl. 4. cites 41 E. 3. 15. | 

2. In writ upon the ſtatute againſt juries, the ou returned 

. mihil at the grand diſtreſs, and prayed exigent, and could not have 

it, and after he prayed that they ſhall be diſtraincd by all the 

lands which they had the day of the inqueſt, and could not have 

it but only the day of this writ purchaſed, Quod nota. Br, 

Decies Tantum, pl. 7. cites 44 E. 3. 12. 


For more of Decics Tantum in general, ſee other proper Titles. 


; a . 
| Declaration» 


63832) 


Declaration. 


(A) Want of Form. And what is Form; and 
What is Matter. 


1. DLAINT in aſſiſe was challenged, becauſe wood was put Br. Brief, 


8 Aſſ. 24. 

2. Qued ei deforceat by two, as heirs to the tail in gavelkind, 
the demandant allegeM eſplees in the donees, and alſo in themſelves, 
which is ſurp/uſage, and yet becauſe the ſtatute of 34 E. 3. cap. 
timo is that the count ſhall not abate for want of form, if it 
has matter ſufficient, the count was awarded good, notwithſtand- 
ing this ſurpluſage. Br. Count, pl. 31. cites 46 E. 3. 21. 

3. Fermedon of the matety of 30 acres of land, which B. to- 
gether with another motety of 30 acres of land, gave, &c. and be- 
cauſe he did not ſay with another motety of the aforeſaid acres of 
land, therefore the writ was abated. Br. Demand, pl. 6. cites 
5 H. 5. 8. 

4. The form ſhall be obſerved in matters which are not tra- 
verſable, as attachment on prohibition and eſplees in formedon, 
&c. and yet they are not traverſable. Br. Count, pl. 11. cites 

H. 6. 61. 

5. Count or declaration muſt be formal, containing, 1. Plain- 
tiff's and defendant's names. 2. The nature of the adtion. 


3. Time, place, and act. 4. The ſumming up the grievance or - 


concluſion, viz. Per quod actio accrevit ad exigendum, &c, or 
unde dicit quod deterioratus eſt & damnum habet ad, &c. Brown's 
Anal. 3. 

6. Declaration muſt be good. 1. In ſulſtance to every intent. 
2. Sometimes by inducament. Doubted, if hurt by ſurpluſage. 
Brown's Anal. 3. 


(B) Good or not. Certainty. In what Caſes it 
muſt be formal and certain; and what ſhall be 
laid to be ſo. | 


1. 1 I ſeems by ſeveral books, that nothing ſhall be forepriſed in 

præcipe quod reddat, but that which lies in demand by precipe 

7 reddat. Br. Demand, pl. 40. cites Tempore E. 1. and 
2. 


4 


before paſture, & non allocatur. Br. Plaint, pl, 27. cites 2 


C. 


383 ] 


383 Declaration. 


2. And therefore advetoſon ſhall not be forepriſed in præcipe 

quod reddat; for præcipe does not lie thereof. Ibid. 
—— 3. Treſpaſs in ung tenemento with a toft adjacent, containing four 
vol. 2 * acres of land, there it was agreed, that this word tenementum is un- 
W. 3. per Certain, but becauſe the four acres ſhall be intended ta be the tene- 


—_— ment, as here, therefore well, otherwiſe it is in a demand, Br, 
utQitices, — , 

ind toys, Demand, pl. 27. Cites 3 H. 4. 17. 

that vette a 

ment de uns terements, is ill for the uncertainty, becauſe in that action the thing itſelf muſt be 
recovered, and tenementum may tgaity a thing for which cjeAmcont will not lie, as an advowſon, 
&c. but in ueſpaſs, where damages only are recoverable, the word will ſerve well enough, 


4. In debt the plaintiff counted upon an obligation made at D. 
where it bore date at the manor of D. and yet well by the beſt 
opinion; for the manor of D. may be in D. and may extend 
into D. C. and E. and then at the manor of D. ſhall be un- 
certain. Br. Lieu, pl. 4. cites 34 H. 6. 1. 

5. Where a man demands land, he ſhall ſpeu the certainty of 
the acres ; but where he brings deb! upon & leaſe or „a e 
contra; for in the one caſe he Hall recover the land, and in the 
others not, and fo no plea to the bill. Br, Brief, pl. 244. cites 
36 H. 6. 26. 

6. If the manor of B. extends into B. and $. and is demanded 
by name of the manor of B. in B. he Hall recover only that which 
is in B. and ſome e contra, and that forepriſe ſhall be made, 
quære. Br. Demand, pl. 50. cites 9 E. 4. 17. 

7. Declaration muſt be certain, containing, 1. Such a ſuffi- 
cient certainty whereby the Court may give a peremptory and final 
Judgment upon the matter in controverſy. 2. That defendant 
may make a diref anſwer to the matter contained therein. 
3. That the jury, after the iſſue joined, may give a compleat verdict 
thereupon. 4. No blank or ſpace to be left therein, Brown's 


Anal. 3. 
py Though the rule of law is, that declarations ſhall nat be taken 
by intendment, but ought to have certainty; yet this has an ex- 
poſition and a meaning, viz. That where the uncertainty is ſo great, 
that it is indifferent to take it either way; but where one way is 
more ſtrong, and the intendment this way much exceeds the intend- 
ment the other way, ſuch intendment ſhall be allowed, and decla- 
rations ſhall be adjudged good by ſuch intendment. As in debt 
againſt an heir, the count ſpall be goed, notwithſtanding the plaintiff 
does not ſhew that the executors have no aſſets ; for it ſhall be in- 
tended ; becauſe it ſhall be preſumed, that ctherwiſe the plaintiff 
would not have brought his action. Pl. C. 193. a, b. I Eliz, 
Wroteſley v. Adams. | 

[ 394 ] 9. A declaration ought to contain two _—_ viz. Certainty 
and verity ; for that is the foundation of the ſuit whereygto the 
adverſe party muſt anſwer, and whereupon the Court js to give 


judgment, Co. Litt, 30g. a, 

10. In the Book of Entries is ſet forth, that treſpaſs was 
brought for heaps of ſtones, without mentioning any certainty z 
cited Arg. But Doderidge ſaid, that the counſel ho ted it, 

nevey 


Declaration. 


never ſaw an action for a heap of ſtones; but perhaps it might be 
for a cart-load, or the like, of ſtones. Palm. 447. Hill, 2 Car, 
B. R. in caſe of Clapham v. Middleton. 

11. An action of treſpa/s was brought quare teſtas diverſas 
( Anglice) (earthen pots ) ipſius querentis cepit. And moved that 
it is naught for the uncertainty, and fo was the opinion of the 
Court, as 5 Rep. 34. Treſpaſs was brought quare piſces ſues 
cepit, without ſhewing the number, or what nature they were, 
and therefore naught. Noy. 91. Mich. 2 Car. B. R. Clapham 
v. Middleton. | 

12. Action ſur le caſe, and declares that whereas A. avas in- 
debted to him 20s. & ultra B. in conſideratian he would forbear 
it, promiſed to pay him. After verdict, judgment was arreſted, 
becauſe of the uncertainty of the ſum in the declaration. Frem, 
Rep. 443. pl. 601. Mich. 1676. Canſon's caſe. 

13. In caſe again/t a phyſician, it is ſufficient to ſay, that he 
adminiſtered phyſick unſtilfuliy, &c. without ſhewing the particular 
defect in his ill. Per Holt Ch. J. in delivering the opinion of 


the Court. Lord Raym. Rep. 471. Faſch. 11 W, 3. in the. 


caſe of Groenvelt v. Burwell, & al. 

14. In caſe for negligently managing his ſhip, that it run over 
the plaintiff's barge. The plaintiff declared, that he was poſſeſſed 
of a barge laden with diverſe goods and merchandizes generally, 

c. The declaration is too general, and the patiecter goods 
ought to have been mentioned, as in caſe of burning a houſe of 
goods, or otherwiſe no damages ſhall be recovered ; per Holt 


Ch. J. at the fittings at Guild-Hall. Hill. 2 Ann, Martin v. 
Henrickſon. | 


(C) Good. Purſuant to a Defective Deed. 


1. . dd the plaintiff counted upon a grant bearing 


date anno dom. 1200, &c. and not anno dom. regis, and 
execution taken, and the count awarded good, becauſe it purſues 
the deed, Br. Count, pl. 41. cites 24 E. 3. 53. 54. 

2. In annuity the count was, that the prior of M. in Southwark, 
granted to the plaintiff in London, ſuch a day and year, &c. & 
profert hic in Curia the writing aforeſaid, whoſe date is in the 
Chapter- Houſe of the ſaid houſe, which cannot be intended to be 
made in L. becauſe the Chapter-Houſe is in S. which is another 
8288 of count, and yet good. Br. Count, pl. 60. 
cites 5 E. 4. 6. 

3. For Danby Ch. J. Laycon and Brian, the Chapter- Houſe is 
where the chapter aſſembles ; for the ancient Chapter-Houſe may 
be throw to the ground, and then where they make their con- 
gregation in another houſe, this is their Chapter-Houſe for the 
time, and the prior and covent may come inte London and ſeal 


the deed there. Ibid. 


4. But it was held, that where the deed bears date at à place [3851 


certain, 


1 Salk. 287. 
pl. 22. Mar- 
tyn v. Hen- 
drickſon. 
S. C. ac- 
cordingly, 


Declaration. 


certain, as above, it ſhall be intended that it was made there, if 


ſpecial matter be nat ſhewn to the contrary, as where obligation 


bears date 1 May, and acquittance 2 May, and the cbligation was 
not delivered till 4 May, this ſpecial matter ſhall be alleged to 
avold the acquittance, and ſo in the caſe ſupra, Br. Count, pl, 
60. cites 5 E. 4. 6. | 


(D) Good. 
Without ſetting forth what will make againſt 
l | himſelf. 


| A” NUTTY granted by R. till he promoted the plaintiff to 

a benefice, the plaintiff counted of ſimple grant and of 
errearages for frve years, and well, without making mention of the 
condition, and the defendant may ſay, that it was granted till he 
was promoted, &c. and that he tendered to him a competent bene- 
ice, and the 4 refuſed, and the plaintiff Heed not ſay, that he 
is not yet advanced, becauſe the condition goes in defeaſance of 
the annuity, and in his diſ- profit which ſhall come of the part of 
the defendant to ſnew, but where annuity is granted, if the grantee 
does ſuch act, there the plaintiff ſhall ſhew the performance of 


the act, for by this his annuity commenced, Br. Count, pl. 43. 


cites 14 H. 7. 31. and 15 H. 7. 1. 


(E) Declaration. Repugnancy, or Surpluſage. 


1. er to reverſe a judgment given in the Court of Hull, 

in an action on the caſe, where the plaintiff declared that 
be was ſeiſed of a meſſuage, and that the defendant built another 
near it, and continued the ſaid building from ſuch a day to the time 
of the leuying of the plaint, by reaſon whereof he ſtopped up his 
ights & adhuc obſtupavit. There was judgment for the plaintiff 
and entire damages given; and now the error aſſigned was, that 
by reaſon of the words adhuc eb/upavit, damages were given for 
ſomething after the plaint levied. To which it was anſwered, 


that the word adhuc doth refer only to the time of bringing the 


plaint, and not to any thing which happens afterwards ; it is to 
ſhew, that the defendant has not abated the nuiſance ; they are 
words only of form, and uſed in moſt declarations, viz. Soluere 
contradixit & adbuc contradicit, &c. And ſo are the pleadings in 
the entries in this very caſe, viz. that the defendant built a new 
houſe, by reaſon whereof the greateſt part of the plaintiff's houſe 
magna tenebritate obſcurata fuit & adhuc exiſtit; and for this 
reaſon the plaintiff had judgment. 4 Mod. 152, 153. Mich, 

4 W. & M. in B. R. Carter v. Calthorp. 
2. Treſpaſs for taking and carrying away his timber and brick, 
ſuper terram ſuam jacent' erga confectionem domus 8 ove 
Cale, 


Declaration. 


tedificat.“ And the Court held this inſenſible, for they could not 
be materials towards the building of a houſe already built. Sed 
quzre, if that was not ſurpluſage? 1 Salk, 213. in pl. 4. cites 
Hill. 8 W. 3. B. R. Lawley v. Arnold. 

* 2, In covenant again/t an apprentice, the plaintiff aſſigned for 
breach, that the apprentice before the time of his apprenticeſh 
expired, et durante tempore qua ſervivit, departed from his maſte 
ſervice ; the defendant demurred and had judgment, becauſe t 
declaration was repugnant, for it ſhould have been durante tempore 
qua ſervire debuit. 1 Salk. 213. pl. 4. Trin. 10 W. 3. B. R. 
Nevil v. Soper. 


(F) Amended. At what Time. 


I. =— defendant pleaded to the count, by which the plaintiff 


amended it, and defendant pleaded to it again for other 
default, and the plaintiff amended it again, and fo it ſeems that 
in one and the ſame term, the defendant may plead ſeveral times 
to the count. Br. Count, pl. 4. cites 3 H. 6. 19. 

2. Holt Ch. Juſtice declared, that by the courſe of the Court 
a man may amend his declaration the ſecond term, t that when 
the declaration is amended, new rules for pleading be given; 
for the plaintiff perhaps muſt thereby be put to a new defence, 
II Med. 198. Mich. 7 Ann. B. R. Withers v. Baker. 

3. Declaration was allowed to be amended after iſſue joined 
and Mtice of a trial, in a caſe, where the nature of the ad ion was 
not thereby changed. Gibb. 193. Hill, 4 Geo. 2. B. Ducheſs 
of Marlborough v. Wigmore. 


(G) Abated, 


1. IN Fcſpaſs, the writ was to the damage of 40s. and the 
cou 40l. damages, by which the defendant demurred upon 


the count. Per Thorpe this is a good cauſe to abate the count, 
Pl. 34. cites 38 E. 3. 21. 


2. In quare impedit, the King counted upon two preſentments, * 


by which the defendant 3 it in abatement of the count, et non 
allocatur, contra in caſe F a common perſon, Br. Count, pl. 27. 
Cites 43 E. 3. 14. | | = 
3. In account againſt a man as his bailiff and receiver in Kirby, 
the defendant ſaid, that there are two Kirbies in the ſame county, and 
the plaintiff counted in Kirby Skirke, and therefore the defendant 
pleaded it to the count not warranted by the twrit, et non allo- 
catur, Br, Count, pl. 28. cites 44 E. 3. 1. | 
4. In treſpaſs againſt one N. and one . the plaintiff firſt counted 
againſt M. and he pleaded not guilty, and after the plaintiff counted 
againſt M. that he with NM. did the 7 5 at another day than was 
5 in the firſt count, and W. pleaded in bar, and at another 
For. VII. Ff term 
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term W. would have abated the count for the variance between the 
two corents, and was not received, inaſmuch as he was a ſtranger 
to the laſt count. Thel. Dig. 193. Lib. 13. cap. 1. S. 6. cites 
Mich. 46 E. 3. 25. | | 

3. Treſpaſs of battery in M:ddlifex, and the plaintiff counted in 

5 palace of Weſtminſter, where the ſheriff has no juriſdiction, and 

Marten the count ſhall abate ; for it is infra and not de; 
for the palace is nc = of the county, for = ſhall iſſue im- 
mediately from the Court to the warden of the palace, and not the 
ſheriff; and therefore he cannot direct mandate to the warden 
as 1n caſe of a liberty within the county. Br, Count, pl. 77. cites 
2 H. 6. 7. 

6. G ſha!l not abate for ſarpliſage. Per Rolfe. Br. Count, 
pl. 10. cites 9 H. 6. 25. 

7. Nor for want of form, if it has matti ſufficient. Ibid. 

8. If writ of dewer, or the like, be brought of a manor, and 
four acres of it are in the Cinque ports, all the writ ſhall abate, if 
the demandant does not make forprize; per Taverner. Br, 
Brief, pl. 246. cites 36 H. 6. 32. + 

9. In forcible entry, the count did not 9 the certainty of 
the land, as twelve acres of land, four acres of meadow, &c. and 
therefore the writ was abated, and here ſee always that for de- 
fault in theWunt the writ ſhall abate. Br. Count, pl. 54. cites 
38 H. 6. 1. | 

10. In an actiog upon the caſe for beer and wages, the defendant 
pleaded in 3 et pet. judicium de billa et quad billa 4 | 


caſſetur for uncertainty in the declaration; upon demu the 
defendant's counſel inſiſted upon many faults in the declamtion, 
et per Cur”. the d:fendant ſhall not take advantage of miſtakes in 
the declaration upon a plea in abatement ; but if he would do that, 
he muſt demur to the declaration, per quod a reſpondeas ouſter 
was awarded. 1 Salk, 212, pl. 1. Paſch. 4 W. & M. in B. R. 
Haſtrop v. Haſtings. 


(H) Declaration. v 
Neceſſary in what Caſes. 


I. E RY in the quibus againft two, the one appeared at the 
grand cape, and the other made default after default ; there 
the demandant ſhall not count, for he ſhall not count againſt him 
who comes by the grand cape, before he has ſaved his default, quod 
nota, Br. Count, pl. 48. cites 14 H. 6. 3. | 
2. But where it is brought again/t threg, the one always appears, 
and there makes default after default, and the third appears at the 
grand cape, there the demandant hall count againſt him who always 
appeared, that he with the others dilſeiſed him, and againſt the other 
pray ſeiſin of the land, Ibid. | 
3. Scire facias in dewer, the tenant made deſault, yet the de- 


mandant ſhall make his demand; for the writ does not cone 
n 


| Pleads to the Juriſdietion, the Ff ſhall not be entere 


Detlaration. 2 


kend certainty, contra in præcipe quod reddat, cauſa 7% Con- 
tra in aſſiſe by default. Br, Count, pl. 55. cites 38 H. 6. 18, 19. 


(1) Neceſſary. Though Defendant makes 


Default. 4 


. H E demandant ſhall not count againſt the prayee in aid in 

precipe, quod reddat, but he hall have oyer of the writ and 
count, which was made againſt the tenant for life, and ſo he had, 
and vouched. Br. Count, pl. 6, 7. cites 11 H. 4. 11. 


387 


2, If affiſe is taken Bf out, yet the plaintiff ſhall make plaint; s. p. nr, 
for the writ does not comprehend certainty, quod nota, and the ſame Plain, pl. 


* in dowwer, quod nota ; Wntra in precipe, qued reddat, Br, Plaint, 


26. cites 
2 Aſſ. 4. and 


J. 6, cites 38 H. 6. 18, o All. 17, 
4 3 * And ſays, it is the ſame 12 ait ei. . 
3 | 388 j* 


3. In wa/t, whey the defendant makes default at the grand diſ- 
treſs, or in a qua inpedit, or in an avawry, in ſuch caſes the 
plaintiff ought to Kare but he has no occaſion to count of a year 
and day; for the defendant in one caſe, and the plaintiff in the 
other, where ſuch default is, has no day in court to malès a defence; 
but in both caſes a good title ought to be ſhewn, Jenk. 124. in 
caſe 51, 


- 
« (K) De Novo. 
In what Caſe the plaintiff may declare De Novo. 


F againſt baron and fame, the demandant 
counted, and after the baron made default, by which petit 
cape i/ſued, and the baron made default again, wherefore the feme 
came and prayed to be received, and pleaded to the count, becauſe ng 
eſplees were alleged in the anceſtor of the demandant, ſcilicet, in the 
donce, and it was well argued, whether the demandant ſhould count 
anew, and it is ſaid there, that Mich. 4 H. 6. the demandant 
counted anew ; for it was faid, that it was new tenancy given by 
the ſtatute, and new tenancy ſhall have new count, and at the petit 
cape if the demandant releaſes the default, the demandant ſhall count 
anew, Quod nota. Br. Count, pl. 7. cites 3 H. 6. 41. 

2. And if the plea be without day by protection, there at the re» 
ſummons, the demandant ſhall count anew. Quod nota. Ibid, 

3. And againſt vouchee, the demandant ſhall count anew, mu- 
tatis mutandis. Ibid. | 

4. But it is ſaid el@where, that the prayee in aid, nor the gare 
niſhee, ſhall not have but oyer of the count, Ibid, 
F. In detinue the garniſbee ſhall have oyer of the writ ; but 
it was ſaid, that the plaintiff ſhall not count anew againſt him; 
nota, Br, Count, pl. 35. cites 8 H. 6. 16, ; 

6. If the plaintiff counts in debt or treſpaſs, and thagdefendant 

efore the 
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juriſcliction bg affirmed, and if continuance be taken till the next term, 
it thall be AS the writ, as if no count had been, and at the 
next term the plaintiff ſhall count anew, Br. Count, pl. 36. 
cites 8 H. 6. 18. | 

7. Precipe quod red1at againſt tenant for fe who prayed aid 
ef him in rever/t9n, who appeared gratis and jained in aid, and 
the demandant counted anew againſt the tenant and the prayee, 
and they vouched the common vouchce, and ſuffered recovery 
for afſurance, and yet it is ſaid, that the prayer hall not have but 
eyer of the count. Br. Count, pl. 87. cites 22 H. 7. 


[ 3%9 ] (L) Where a Second Declaratid may vary from 
the Former '® | 
1. 8 J. fa. was fenend' de nobis & zer noſtris, and the prayee 
in aid caſt protection, and after the Year the plaintiff” ſued 
re-garniſhment, which was tenendum de ditto ggtre no/tro, and the 
defendant pleaded to the writ for the varian & non allocatur ; 
for all it of ene and the ſame effett, Br. V agpnce, pl. 11, Cites 
40 E. 3. 18. | 
But If . 2. If a man brings replevin, and declares, and is nonſuited after 
was nezfuit- declaration, ſo that certainty may appear, and brings ſecond deli- 


ed before de- 5 
verance, he can vary in it, in year, day, place, or number of 


claration in ; 
Br. Second Deliverance, pl. 3. cites 3 H. 6. 9. 


the reple= acres, or the like 
vin, he may Per opinionem Cuge, 


. couner a! 


large, Br, Variance, pl. 2. cites S. C. 


(M) Double, 


1. 2 SPASS, becauſe the deviſor was paſſiſed of a leaſe 
for years by deed indented, and deviſed to the plaintiff 
and died, and the executors bailed to him, and the defendant tack it, 
and carried it away, and the defendant demanded judgment of 
the count, becauſe he alleged the deviſe and the bailment of the 
executors, and ſo double, & non allocatur ; for it is conveyance, 
and ſo well. Br. Count, pl. 14. cites 27 H. 6.8. 1 
2. The plaintiff declared, that whereas the defendant, 6 Ma: 
1695, for 120 weeks diet then paſt, had promiſed ts pay him 75 
per week, and that the plaintiff prſtra, viz. 5 Mait 1695, having 
fourd the defendant diet 120 weeks then paſt, the defendant promiſed 
to pay the worth, and that it was worth 7s. per week ; upon non 
aſſumpſit and verdict pro quer' it was now v in arreſt of judg- 
ment, that the weeks in the quantum meruit are not ſaid to be aliæ 
than thoſe laid in the ſpecial promiſe ; ſo that the defendant is 
twice charged for the ſame thing. Sed non allocatur; for they 
do not appear neceſſarily to be the ſame, and without neceſſity, the 
Gurt will not intend them ta be the ſame, 1 Salk, 213. pl. 3 
Mich, 9 W. 2. B. R. Weſt v. Troles, 4 
| 4 | (N) Aided 


+ 


(N) Aided by Intendment. 


granted for term of his life, to be ſteward of the manors of 

A. B. and C. and ſays, that he exerciſed the office, it ſuffices, though 
he des net ſay in all the manors ; for it ſhall be ſo intended. Br. 
Count, pl. 62. cites 5 E. 4. 104. [ 390 ]® 

2. The plaintiff declared of a ws made by one Chriſtmas, Yelv. 142, 
the 6th of May anna 7, of one meſſuage, &c. in D. by reaſon Pe. 
whereof the 3 * entered, and tas poſſeſſed, until the difendant 5. C. and 
afterwards, viz. 18th of the ſame month, anna ſext2 ſapradicta, did Brownl. 
eject him. And not, guilty being pleaded, a verdict was found 2 
againſt the plaintiff, And Yelverton moved in arreſt of judg- yer, 
ment, = ſave coſts) that the declaration was inſufficient. For 
that action was grounded upon two things; fir{t, upon the leaſe ; 
ſecondly, upon the eſtctment, and both theſe ought toconcur one 
after another; and. in this caſe the ejectment is ſuppoſed to be a 
year before the leaſe made; for the leaſe is anno 7, and the eject- 
ment ſuppoſed to de anno 6, and therefore the declaration naught. 
And Yelverton vouched the caſe of Powre v. Hawkixs anno 
ſeptimo termino Paſch, Where the plaintiff declared upon the 
leaſe of Edward Ewer, 27 April, anno ſexto, and laid the eject- 
ment to be 26 April, anno 6, and the Court held then, that the 
declaration was naught; yet in the caſe in queſtion, the decla- 
ration was adjudged good, and the word (o! to be void, for 
the day of the ee luing the 18th of the ſame month of May, 
it cannot be intended bits be in the ſame year, in which the leaſe is 
ſuppoſed ta be made; by the opinion of the whole Court. Brownl, 


146. Mich. 8 Jac. Davis v. Pardy. 


_— 
(O) Aided by Intendment. As to the place 
where the Thing is ſuppoſed to be done, there 
being two ſeveral Counties,” &c. to which it 


may refer. 


1. I: replevin where a man makes avowry, or counts for annuty 


I, EBT in the county of VN. and declared upon an obligation 

made at HI. Rolfe demanded judgment; for H. extends 
into the county of M. and into the county of L. and the plaintiff has 
not declared in what part of the vill the obligation was made, & 
non allocatur; for it ſhall be intended in the county of N. by 
the bringing of the writ there, as where there are two vills of 
one and the ſame name in two counties, and he brings his action 
in the one county, and counts there, and does not ſay in which 
county, yet it ſhall be intended in the county where the writ is 
brought, per Cur, by which he paſſed over. Br. Count, pl. 6. 


Cites H. 6. ” 
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>. That which is alleged by way of conveyange or in1»c-ment 
zo the ſubſtance of the matter, need not be ſo certainly alleged, as 
that which is the ſubſtance itſelf. Co. Litt. 303. a. 

3. Where a matter of record is the foundation or greund of the 
fuit of the plaintiff, or of the ſubſtance of the plea there it ought 
to be certainly and truly alleged, otherwiſe it is where it is but 
conveyance. But the proceedings and ſentences in the Eccleſiaſtical 
Courts may be alleged ſummarily, as that a divorce was had between 
ſuch parties, for ſuch a cauſe, and before ſuch a Judge, and con- 
Currentibus hiis quæ in jure requiruntur ; for the Judge mult be 
alleged, to the intent the Court may write to him if it be denied, 
Co. Litt. 303. a, 


[ 391 JP) Names. By what Names Things muſt be 
daemanded, the Nature of them being changed 


from what they formerly were, as Lands into 
D 
Houſes,” &c. 


3 
Br. Avow- IT, ECORDARE, the defendant avowed becauſe the dean 
Ty, pl. 83. . and chapter of N. held two houſes, four acres of land, two 
cites 39 H. 
6. „Br. acres of meadnu, twenty acres of paſture, and four acres of wood of 
Demand, the father of the defendant, whoſe heir, &c. by certain rent and ſer- 
on H. 6. g Dices, and for ſo much arrear he avnued, and the dean and chapter 
_” Joined to the plaintiff, becauſe they had leaſed to him for term of 
years yet continuing, and both joined, and ſaid, that before the taking 
B. was ſeiſed of tu yard your there, of which the place where, &c. 
is parcel in fee, and by deed, which he flagwed, made before the 
ſtatute of quia emptores terrarum, and beforegthe ſtatute de re- 
ligioſis, and after time of memory gave the fwa yard lands to the 
dean and chapter, and their fucceſſors, to hold by fealty, and leſs 
rent for all ſervices, which eſtate the donor of the avawa had in 
the f rb, and demanded judgment if for more ſervices he ought 
to du, and becauſe the houſe, meadnw, land-paſture, Ml wad, 
cannot be intended 16 be two yard lands; therefore the plaintiff, by 
the beſt opinion of the Court, ſhewed the houſes were built after 
the gift, and that parcel was approved into word, and part inte 
mean, and part into paſture, &c. ſo that it may appear to be all 
one and the ſame thing, for it cannot be demanded now, but by name 
as it is neo, quod fuit conceſſum, quod nota, Br. Pleadings, 
pl. 60. cites 39 H. 6. 8, | | 


(Q) Special; though the Writ 1s general. And 
Vice Verſa. 


1. A MAN may have writ of nuiſance of a mill levied, &c. And 
A in his — ſay, that it is / — or a water-mull, 
Thel. Dig. 87. Lib. 9. cap. 7. 8. 33. cites + E, 3. 150. 2 In 


'. 


Occlaration. 


2. In 2 the plaintiff may count of divers ſeveral takings 
at divers days 1 hel. Dig. 87. Lib. 9. cap. 7. S. 31. cites 
Paſch. 10 E. 3. 508.—And fo he may at divers places. Ibid, 
cites Paſch. 29 E. 3. 30. 

3. In formedon the writ was upon a gift, and the gift maintained 
by the count, by which it was Heron that the land was deviſeable 
by teflament, and that donor deviſed in tail, &c. and held good, 
and the tenant compelled to traverſe the deviſe, and not the gift. 
Thel. Dig. 86. Lib. 9. cap. 7. S. 1. cites Mich. 15 E. 3. 
Brief. 324. And ſays, that fo may a man maintain by recovery in 
value. Ibidem. 

4. In quare impedit by the King of diſturbance made to preſent 
to the chapel of B. and ſo was the commencement of the count, 
and afterwards in the count the King made title for his tenant to 
preſent a covenable parſon t9 an abbey, and that the abbot ought 
to preſent this parſon to the ordinary, &c. and inalmuch as the 
chapel was void, and the heir within age, the. King preſented to 
the abbot, and he zefuſed, &c. and held a good ſpecial count, 
and ſpecial diſturbance. Thel. Dig. 86. Lib. 9. cap. 7. S. 3. 
Cites Mich, 24 E. 3. 39. 


5. In treſpaſs the writ was, that the defendant had committed [ 392 } 


diverſe extortions and oppreſſions, and the count was, that he had 
committed extortions and grievances, viz, imparked their beaſts, 
and detained them till they made ſeveral fines, and diſtrained them 
per fovent diſtreſs, by which, &c. and held good. Thel. Dig. 86. 
Lib. 9. cap. 7. S. 4. cites Hill. 31 E. 3. 335. 

6. In treſpaſs the writ was, quare aſportavit bona et catalla, 
and the count was de quing; doliis vint and held good. Thel. 
Dig. 86. Lib. 9. cap, 7. S. 5. cites Prin. 39 E. 3. 24. 

7. But where the wrt is bona & catalla, a man ſhall not count 
de denariis. Thel. Dig. 86. Lib. 9. cap. 7. S. 5. cites 39 E. 3. 
30. And that ſo agrees Trin. 46 E. 3. 16. 

8. But a man ſhall count well of ten quarters of barley. Thel. 


Dig. 86. Lib. 9. cap. 7. S. 5. cites Trin. 46 E. 3. 16. 


9. 89 of dead trees, and corn. Thel. Dig. 86. Lib. 9. cap. 7. 
S. 5. Cites 43 E. 3. Brief 569. 

10. So he ſhall not count of live chattles. Thel. Dig. 86. 
Lib. 9. cap. 7. S. 5. cites 13 H. 6. Treſpaſs, 70. 5 
11. In writ of error by heir in ſpecial tail per formam, &«c. 
By the writ he may be ſuppoſed heir general, and ſhew dehors how 
he is ſpecial heir per formam, &c. to this land, notwith/tanding that 
his father has ancther general heir, Thel. Dig. 86. Lib. 9. 


Cap. 7. S. 9. cites Hill, 3 H. 4. 17. 


12. The writ was general upon the ſtatute of labourers for de- 
parting out of the ſervice of the plaintiff and counted ſpectally that 
he covenanted with him to ſerve him in the office of carpenter, and 
held good. Thel. Dig. 86, Lib. 9. cap. 7. S. 13. cites Mich, 
11 H. 4. 33. 

13. Wk of cuſlodia terre & hered ſhall be genera! and the 
count ſpecial. But in writ of ward of the land only, it ſhall be 
quod reddat cuſtodiam tot acrarum terre. Thel. Dig. 87. Lib. . 

„ cap. 
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cap. 7. S. 29. Cites Paſch, 11 H. 4. 64. and tha fo agrees the 
Regiſter, fol. 161. 

14. In treſpaſs the writ was, guare cepit piſcem, and the count 
was of diverſe fiſhes, and adjudged good; for piſcis is nomen col- 
leftivum. Thel. Dig. 86. Lib. 9. cap. 7. S. 15. cites Hill. 
4 H. 6. 11. | | 

15. In every writ founded upon the caſe all the ſpecial matter 
ought to be put in the writ ; for it is not tufficient to have general 
writ and make ſpecial count. Thel. Dig. 87. Lib. 2. cap. 7. 
9. 27, Cites Trin. 7 H. 6. 47. 

16. In action upon the caſe againſt ane, who was retained, by 
the plaintiff, zo be of his counjel to buy a manor for the plaintiff 
in ſuch a county, which defendant had falſly, and in deceit, &c. 
purchaſed the manor to himſelf, &c. The writ was abated becauſe 
it did not appear by the writ of whom” the manor ſhould be bought, 
notwithſtanding that it was ſhewn by the count. Thel. Dig. 87. 
— 9. cap. 7. S. 28. cites Mich. 16 H. 6. Action ſur le 

e, 44. | 

17. In writ of entry forcible, upon the Ratute of anno 8 H. 6. 
the writ was of entry into divers lands and tenements, and the count 
alſo, by which it abated ; for the count ſhall be certain. Thel. 
Dig. br. Lib. q. cap. 7. S. 30. cites Mich 38 H. 6. 1. 

18. In writ of entry upen the flatute of Rich. The writ was, 
quod ingreſſus e/? _— terras & tenementa, and by the count 
the certainty of the lands appeared, and it was held an ill writ, and 
yet the defendant paſſed oyer. Thel. Dig. 86. Lib. 9. cap. 7. 
8. 19. cites Paſch. 4 E. 4. 19. and ſays ſce 38 H. 6. 1. & 5 E. 4. 
26. & Regiſter 182. 

19. In debt by the heir of ceſiy que uſe for rent, arrear upon a 
leaſe for years made by his anceſtor, he ought to make ſpecial count, 
and Het how the ance/lor made ferffment to his uſe, and after 
leaſed. Thel. Dig. 87. Lib. 9. cap. 7. S. 21. cites Trin. 21 
H. 7. 25. per opinionem. | 

D 393 ] 20. Where feoffment is made in fee to the uſe of the ＋ nf in 
tail after the flatute of 27 H. 8. The writ of formedon for the 
iſſue all be that the feoffees gave to the feoffor in tail, and in the 
count the ſpecial matter ſhall be ſhewn, but where A. infeoffs B. in 
fee to the uſe of a flranger in tail, the iſſue of ceſly que uſe ſhall 
have formedon, that the ferffor gave to ceſty uſe in tail, and the 
count ſhall be ſpecial. Thel. Dig. 87. Lib. 9. cap. 7. S. 23. 
Cites 7 E. 6. Plowd. 59. Agreed by Mountague. 

21. So where feoffment in fee is made to the uſe of the * 
for life, and afterwards ta the uſe of B. in tail, _ the ſaid 
fatute, and after the ſaid ſlatute the tenant for life had died, and 
B. diſcontinued and died; his iſſue in writ of formedon ſhall ſay 
that the feeffor was donor, &c. and the count ſhall contain all the 
ſpecial matter with ſhort mention of the execution of the eſlates 
by the ſaid ſtatute. Thel. Dig. 87. Lib. g. cap. 7. S. 24. 

22, And Bromley Ch. J. was of opinion that the demandant 
might count generally, and if the gift be traverſed, maintain the 


count by the ſpecial matter in the replication, Thel. Dig. 1 4 
ID, 


y__ TT” 
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Lib. 9. cap. 7. S. 25. cites 1 M. 1. and Br. Formedon, pl. 46. 
49. and ſays ſee 42 E. 3. 6, 


(R) In Real Actions. Names. By what Names 
Things ſhall be demanded. 
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1. EMAND was of a rod of land, and the writ awarded gr. De- 
good. Br. Demand, pl. 22. cites 3 E. 3. and Fitzh, mand, pl. 


Bricf 740. | 

2. Mortdanceſtor was brought of eight feet of land in breadth, 
and ſix in length, and good, notwithſtanding that he did not ſay 
of a place containing ſo many feet. Br. Demand, pl. 41. cites 
6 E. 3. and Fitzh. Brief 650. 


38. citesS. C. 


3. A carve of land is good, per Herle; for it was ſaid there, Br. De- 


mand, pl. 


that carve is a common demand. Br. Demand, pl. 37. cites d cnelg C. 


6 E. 3. 42. and Fitzh. Brief. 730. but becauſe 
3 


it was of an 
was abated. 


acre where it was a carve, therefore the writ 


4. Where aſſiſe is brought of the Hoſpital- Houſe, there is no Br. Alliſe, 


pl. 138. 


other plaint, but de no me/uagio cum pertinentiis; for he cannot & S. c. 


have it of a chapter, or ſuch like. Br. Demand, pl. 15. cites 
8 Aſſ. a II | 6 ES 

5. Therefore quære if a man diſſeiſes a parſon of his churc 
unde SE erit facta? Ibid. ras. 7 

6. Hoſpital or chapel, the demand or plaint in aſſiſe of them, 
(hall be per nomen meſuagii. Br. Demand, pl. 29. cites 8 Aſſ. 29. 

7. Mortdanceſtor was challenged becauſe t you of the moicty 
of a mill was demanded, which is a third part of the whole, judg- 
ment of the writ & non allocatur. Br. Demand, pl. 17. cites 
11 Aſſ. 20. 

8. And a demand of a mozetv of the moiety of one carve of land, 
is a good demand. Ibid, 

9. Præcipe quod reddat lies of an gange of land; contra of 
an oxgange of marſh; for this cannot be ploughed, quod nota 
præcipe of one oxgange of land. Br. Demand, pl. 23. cites 
13 E. 3. and Fitzh. Brief 241. 

10. In afliſe the plaint was of a place containing 40 feet in 
length, and twanty in breadth, and found for the plaintitt, and 
he recovered, and yet Paſch. 15 E. 2. Plaint of a croft was 


amended; for it was ſaid that“ præcipe quod reddat does not lie out certain- 


of a croft. Br. Demand, pl. 18. (bis) cites 14 Aſſ. 13. who 
Demand, pl. 34. cites 16 E. 3. and Vet. N. B,-—S. P. Br. Demand, pl. 4. cites g H. 4. 3.— 
Br, Plaints, pl. 3 cites S. C. 
* 
394] 


It. A ſclion of land is no good demand as it ſeems; for it 
was refuſed in a forepriſe. Br. Demand, pl. 40. cites Tempore 
E. 3. and Fitzh, Brief 866. x 


12. Tenement is no term to demand a houſe, but in treſpaſs of 
nuiſance 


S. P. But 
demand of 
a place of 
land wich- 
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nuiſance to it, there tenement is a word ſufficient ; per opini- 
onem, &c. Br. Demand, pl. 54. cites 11 H. 7. 25. 

13. In writ of forfeiture of marriage, the count was, that 
the anceſtor died in his homage, &c. And the defendant faid, 
that the anceſtor made feoffment, &. Abſque hoc, that he died 
in the homage, &c. And the plaintiff ſaid, that this feoffinent 
was made to the uſe of the anceſtor and of his heirs, &. And 
held a good maintenance of the count by this ſpecial matter, 
Thel. Dig. 87. Lib. 9. cap. 7. S. 22. cites Paſch. 27 H. 8. 3. 


For more of Declaration in general, ſee the ſeveral Titles of 
Ations throughout this Work, and other proper Titles. 


Decree. 


(A) Bound by Decree; who Parties, or not 
| Parties. 


I. A DECREE was again}t the leſſee, and all claiming under 

him; he ſurrenders to him in reverſion, and he was ad- 
judged to be bound by the decree for ſo long time as the leaſe 
ſhould have endured. Toth. 123. 23 and 24 Eliz. Chapman v. 
Biſſow. 

2. If an infant ſuffers a decree by conſent, it is for ever re- 
verſible, but otherwiſe of an adverſary bill. reem. Rep. 127. 
pl. 147. Trin. 1667. Anon. | 
3. A decree by conſent for a leaſe, or other perſonal eſtate, 
ſhall bind purchaſors, or otherwiſe the Ld. Keeper ſaid, you will 
blow up the Court of Chancery. 2 Freem. Rep. 127. pl. 148. 
Trin. 1667. Windham v. Windham. | 
4. Several cauſes were brought to hearing together, where ſome 
that were parties to one bill were not ſo to another ; Finch. C. 
on hearing of them, ſaid, the juſtice which was to be done on them 
all appeared, and it was decreed accordingly, and you ſhall not 
ſever them now, and ſo decreed again/t one that was no party to 
that ſuit. 2 Chan, Caſes, 234. Trin. 29 Car, 2. Turney v. 
Daws and Mayor, | 

5. An order that defendant ſhall take no advantage at the 
hearing for want of proper parties is void in itſelf and cannot take 
away the defendants juſt exceptions unleſs it had been by _ 

| "I 
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Arg, Vern. R. 122. pl. 112. Hill. 1682. Curſon v. the African 
Company. 

* 6. A perſon indebted to teſtator's eſtate in 10000]. by mortgage 
not party to a ſuit having notzce of a decree by being preſent at the 
hearing, &c. by which decree a co-executrix was to receive no 
more money, and the other co-executrix was to have a perpetual 
injunction againſt her, and a clauſe was inſerted in the order, that 
ng creditor thould pay her any more money; but before any thing 
further done thereupon, the mortgagor paid the 10000). to the co- 
executor, and who delivered him up his mortgage to be cancelled. 
Upon a bill by the other co-executor, againſt the mortgagor for 
repayment of the 100001, and he having full notice, — it being 
pure voluntary payment to avoid the decree of the Court, it was 
decreed per Lord Nottingham. Vern. 57. Trin. 34 Car. 2. 
Harvey v. Mountague. | P 

7. None are bound by a decree but ſuch as are parties to the Vern. 293. 
ſuit. 2 Vern. 113. pl. 109. Mich. 1689, Natchbull v. Porter, 5 E. F 


v. Meacclei- 
field (E. = S. P. by the Maſter of the Rolls, and as to the parties themſelves, it cannot be 


pleaded in bar, unleſs ivbinds both parties. Barnard, Rep. in Chan, 77. Paſch. 1740. in caſe of 
Atkinſon v. Turner, 


8. But decree 5 Car. 1. that all the miners within the pariſh 
of D. as well for the time being, as to come, ſhall pay to the 
vicar for. tithe of lead bar, the tenth diſh cleaned. Per | San the 
decree extends to all miners within the pariſh, then or hereafter, ſo 
the defendants are within the letter, and expreſsly bound by the 
decree, and as long as the decree ſtands in force muſt obey. 
2 Vern. R. 184. pl. 166. Mich. 1690. Brown v. Booth. 

9. A bill was brought by ſome few of Greyſtock manor, again/? 
the lord to ſettle the cuſtoms of the manor, as to fines upon deaths 
and alienations ; and an iſſue was directed to be tried at law, and 
found that upon the death of the lord or tenant, there was due an 
uncertain fine, but not exceeding a twenty-penny fine, that is twenty 
years old rent ; and upon alienation of the tenant, a fine altogether 
uncertain and arbitrary; and it was inſiſted upon, that has being 
but ſome of theWnants parties to this bill, the reſt would not be 
bound by this trial; but my Ld. Keeper held they would; he 
faid, he remembered the caſe of Nether-wierſdale, between Ld. 
GERRARD and ſome few of the tenants, and Lord NoTTING= 
HAM'S CASE, in the Duchy, concerning the cu/toms of Daintree 
manor 2 grinding and baking at the lord's mill and bakehouſe, 
and ſaid, in theſe and a hundred others, all were baund, though only 
a few tenants parties; elſe where there are ſuch numbers no 
right could be done, if all. muſt be parties, for there would be 
perpetual abatements ; and it is no maintenance for all the tenants 
to contribute; for it is the caſe of all; and in the Exchequer and 
duchy it would n be ſo, and no difference when it is 
here, and he cited Sir William BoorRBT's cAsk in the Duchy 
laſt Michaelmas term, where a bill concerning the cuſtom of 

rinding at the lord's mill was amended, and made to be on 
behalf of the plaintiffs, and all the reſt of tenants; and as to the 

' objection, 
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objection, that the Courts of Exchequer and Duchy are courts 
of revenue, and go by other rules than ordinary courts of equity; 
he ſaid, that was of no weight, and held that all muſt be bound 
here as well as there. Equ. Abr. 163, cites Mich, 1701. 
Brown v. Howard. 


[ 396 ] (B) Bound by Decree. What. 


I. Dr REED, that conuſee of a fatute entered into by the 
father, for performance of an agreement with the plaintiff 
to pay him ſo much per ann. till, &c. ſhould hold the land again 
his heir, an infant, and his guardian, till he be fatisfied his debt 
and arrears. N. Ch. R. 45. 1649. Morton v. Kinman and 
Poplewell. » 
2. By the laws of England a decree (notwithſtanding any 
contempts thereof) ſhall net bind the goads or moveables, but only 
charge the perſon. Chan. Rep. 193. 12 Cyr. 2. Howard v. 
Suffolk. 
It is as e- 3. A decree in Chancery is of the lite nature with a judgment 
— — at common law. Chan. Rep. 234. 14 Car. 2. Nanney v. 
perſon, as Martin. | 
— — 2 Chan. Rep. 192. 32 Car. 2. Elvard v. Warren. 


(C) In what Caſes. . 


1. J*HIS Court is cautious to make a decree without a prece- 

dent. Chan. Rep. 240. 15 Car. 2. Roberts v. Wynn. 

N.Ch.R.1. 2. No decree pro confeſſio till after appearance. 3 Ch. R. 
Oakbam v. 3 Ch. R. 22. Hill. 1667. Moyſer v. Peacock. 


Hall. S. P. 

3. Where there is a remedy at law for one thing in a bill 
which is complicated with other matters which are proper in 
equity, in ſuch caſe equity will determine the Wo matter; per 
Lord Chancellor. 2 Freem. Rep. 58. in pl. 64. Trin. 1680, 

4. Where there is but one — againſt defendant's anſwer, 

N the plaintiff can have no decree. Vern. R. 161. pl. 151. Paſch. 
1683. Alam v. Jourdon. | 


(D) Stayed or avoided, or barred; by what 


and how. 


„Nell. . K V. the plaintiff mortgaged a college leaſe to F. the de- 
Chan. Rep, » fendant, who was let into e of the profits. After- 
06.9.0. wank #, Yen to N. V. the fon of K. V. the plaintiff; and on 
* - a bill by X. V. F. was decreed to account for the whole time, though 


Chan. Rep, N. V. the aſſignee was no party. Afterwards F. not being able to 


ba sr perform this decree, brought a bill againſt K. V. [and N. V.] 


does not 


ſetting 
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ſetting forth a fraud and practice between them, and that he was appear,— 
willing to account to the time» of the aſſignment, and to compl * reem. 
with the decree as far as he was able, and prayed that N. V. ＋ 
might account from the time of the aſſignment. hen N. J. ex- S. C. ac- 
hibited another bill againſt his mother, claiming the original leaſe coding. 
by a title paramount her's, and it appearing that he had ſuch a title 
paramount, F. was diſcharged of the decree againſt him, Chan. 
Caſes, 2. 3. Trin. 12 Car. 2. Venables v. Foyle. 

2. Upon a bill of review the queſtion was, whether a copyhold [ 397 } 
eſtate, _ to be fold by the executor to pay debts, and afterwards 
old accordingly, ſhould be aſſets at law and in equity, or at law 
only; for if only at law, then @ decree which makes them aſſets 
in equity, without a trial at law, is erroneous ; and it was held, 
that the decree could not be reverſed, becauſe it cannot now 
appear, whether upon the proof it appeared to be matter of lar 
or equity ; and after a decree, it ſhall be intended, that the Court 
adjudged on the whale proof, according to the purport thereof. 
Hard. 174. Mick. 12 Car. 2. Fanſhaw's caſe. 

3. Plaintiff ſues as ſole, and after marries, and then a decree 
is made, yet it is not erroneous. Chan. Rep. 232. 14 Car. 2. 
Cramborne v. Delmahoy. 

4. Decree avoided by original bill upon matter ſubſequent to Seeg Mod. 


the decree. Chan. Caſes, 64. Hill. 16 & 17 Car. 2. Cocker 3 


&c. of Co. 

ventry, and Lord Craven. 

A former decree cannot be ſet aſide by original bill, unleſs in caſe of apparent fraud. Per Lord 
Ch. Talbot. See Caſes in Equ. in Lord Talbot's time, 201. Trin. 1736. Galley v. Baker, 


y. Bevis. | 


5. General words not particularly applied ſhall not ſhake a 
decree, Chan. Caſes, 218. Hill. 23 & 24 Car. 2. Roſcarrick 
v. Barton, 

6. Bill te ſet aſide a decree and ſequeſtration for payment of 
money, the plaintiff having a title by /tatute-/laple, and judgment 
prior to thepexhibiting the now defendant's bill, on which they 
obtained their decree, and the decree was ſet afide accordingly. 
Fig. 126, Mich? 26 Car. 2. Witham v. Bland. 

7. Upon a demurrer to a ſcire-facias-bill to have execution of a 
decree, the defendant pleaded, that he was a purchaſor without 
any notice of the decree, and that a fine with proclamations tuas 
levied, and five years paſſed without claim. Ld. K. Finch in- 
clined to think that it ſhould bar the decree, and ſeemed to con- 
tinue of the ſame opinion, but ſaid, that he would conſult with 
the Judges, and hear the cafe argued. Freem. Rep. 311. pl. 381. 
in Chancery. Giffard's caſe. 


8. Where a decree is temporary, or for ſpecial ends, an ori- See tit. Ba- | 


ron and 


ginal bill lies to put a period to it, and to ſhew the purpoſes of Feme,(X.a) 
the decree ſatisfied, ſaid to have been reſolved. Chan. Caſes, pl. 12. in 
251. Hill, 26 & 27 Car, 2. in caſe of Whorewood v. Whore- the notes 

wood, 3 Med. 6. 

in caſe of the Mayor and Burgeſſes of Coventry v. La. Craven. 

9. Where 
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9. Where no ordinary proceſs upon the firſt decree will ſerve 


for the executien thereof, there muſt be a new bill to pray execu- 
tion of the firſt decree by a ſecond decree. 2 Chan. Rep. 127, 
128. 29 Car. 2. Lawrence v. Berney. ; 
_ = 10. Verbal agreement though ſubſequent to the decree, yet ſhall 
5 not ay the execution of it but the remedy muſt be by original 
writing. bill. 2 Chan. Caſes. 8 Mich. 31 Car. 2, Waklin v. Walthall. 


Lev. 197. 
m caſe of Middleton v. Shelly, cites it as decreed in Ld. Coventry's time in Bonham Noiton's caſe. 


1. After @ decree of diſmi/ſien affirmed on appeal to the lords, 

a bill is — for at . a ra faid to 00 burnt, pending 
the appeal which made out the plaintiff's title, ſo that after ſuch 
diſcovery, the plaintiff might apply to the lords for relief. De- 
ſendant demurred, but was ordered to anſwer, but the plaintiff 
to proceed no further without leave of the Court. Per Jeffries 

C. Vern. 416. pl. 396. Mich. 1686. Barbone v. Searle. 

12. Where there is a decree it cannot be aftered but by bill of 
review, but where there is only @ diſmiſſion, an original may be 
[ 398 ] brought upon a new equity ; Arg. ſays it is an allowed difference, 
Vern. 417. pl. 396. Mich. 1686. in caſe of Barbone v. Searle, 

13. A rule, that whenever a decree is entered ty conſent, the 
merits after ſhall never after be enquired into, unleſs there be 
an objection, that the word conſent be ſtruck out of the order, 
MS. Tab. February 1702. Norcot v. Norcot. 

14. An original bill, barely in nature of a bill of reviver, and 
not broader or longer than a bill of revivor only, does not open 
the firſt decree, to have it looked into; but if it be to enforce a 

. decree, or carry it further, then it opens the cauſe. Paſch. 1706. 
Abr. Equ. Caſes, 83. Vare v. Wordall. 

15. Bill to redeem after a decree of forecloſure figned and in- 
rolled 1697, ſuggeſting fraud and ſurpriſe in obtaining the decree, 
and a pare! declaration before and after the decree, that the mort- 
gagee was willing to take his principal intereſt and co/ts, and quit 
the eflate ; the defendant pleads the decree of forecloſure, and by 
anſwer denies the fraud, &c. Several witneſſes were read in the 
cauſe to prove ſuch a parol declaration by the mortgagee, that he 
was willing to quit the eſtate upon payment of what was due to 
him, and that the plaintiff and defendant in the former cauſe had 
the ſame clerk in court, &c. 

Per Harcourt C, the plaintiff comes too late after ſuch a length 
of time to be Jet in to redeem. I know no inſtance where a 
man has been let in to redeem by a new bill after a decree of a 
forecloſure ſigned and inrolled upon any parol agreement or de- 
claration, or by reaſon of over-value of the eſtate; ſuch a thing 
would be of dangerous conſequence and ſhake abundance of titles 
perhaps there may be an inſtance of relief upon a bill to redeem 
after a decree of forecloſure, but then the bill was brought in a 
very ſhort time after the decree, and there muſt be ſome extra- 
ordinary circumſtances in the caſe, but I do not remember any 
ſuch caſe of relief. Bill diſmiſt with coſts, and ——_ 

| me 
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affirmed in Dom. Proc. Ms. Rep. Paſch. 12 Ann. in Cane. 
Wiſhall v. Short. 

16. The defendant Conyers in 1712, brought a bill againſt the 
now plaintiff Hicks and Mary his wife, who was the widow and 
executrix of B. for an account of the eſtate of B. and obtained a 
decree, and then {ary died, and before the decree was inrolled the 
now plaintiff Hichs petitioned for a re- Hearing, and at the ſame time 
preferred an original bill ſuggeſting new matter come to his know- 
ledge ſince the decree, and obtained an order to re-hear the former 
cauſe at the hearing of this cauſe, &c. 

The plaintiff's counſel admitted, that the decree in the former 
cauſe was juſt and right upon the pleadings and proofs in that 
cauſe, but inſiſted, that upon the pleadings in the prefent cauſe, 
the merits appeared otherwiſe, and therefore prayed a new decree, 
in favour of the now plaintiff, and to ſet aſide the former decree. 

Per Cowper C. it is irregular to bring a new bill to alter and 
vary a decree already pronounced, It is true the defendant in 
this court may bring a croſs bill, before any decree pronounced 
in the original cauſe, and if the original cauſe is heard before 
the croſs cauſe, the decree in the original cauſe may afterwards 
be varied by the decree in croſs cauſe, but in that caſe, the croſs 
billhynuſt be brought before any decree made in the original cauſe, 

By the courſe of the Court, if the original decree had been in- 
rolled, the now plaintiff upon affidavit of new matter come to 
his knowledge, ſince the former decree, might have a bill of re- 
view, but he cannot now be relieved againſt the former decree 
by this new bill and re-hearing the former cauſe ; for the decree 
is right upon the pleadings and proof in the cauſe, and therefore 
cannot be varied upon a re-hearing ; and the now plaintiff cannot [ 399 ] 
be relieved upon his new bill, becauſe it is contrary to the courſe 
of the Court to alter a decree upon d new original bill exhibited 
after the decree pronounced. The bill diſmiſſed and the former 
decree affirmed, MS, Rep. Trin. 2 Geo. in Canc. Hicks v. 
Conyers. | 

17. Decree, before inrollment thereof, ought to be delivered to 
the adverſe party or his attorney, who are in eight days to return 
the ſame ſigned by the council of that fide, or to make their ob- 
jections to the draft, MS, Tab. March 6, 1720. Cheevers v. 
Geoghegan, 

18. The ſame decree gives liberty to try the title at law, and 
yet awards injunctions to put plaintiff into poſſeſſion and quiet 
him in his 145 ion; reverſed as repugnant, MS, Tab. April 0 
28, 1721. Ld. Laneſborough v. Elwood. 

19. What might have been ſupplied by motion is no objection to 
a decree, MS, Tab. Nov. 24, 1721. Banbury v. Bolton. 

20. Aſſignee of a mortgage (by circumventing of the mort- Gib. Fqu. 
gagor) got poſſeſſion by ejectment the next term after the mort- Neg. 1. 
gage forfeited, and after brought a bill to forecloſe, and by falſe the he 
affidavits got the cauſe to be heard ex 2 and a decree and was ſigned 
report thereupon ſigned and inrolled ; afterwards the mortgagor — 
died, and his heirs brought a bill to redeem; and the 3 1701, and 
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397 Occree. 
9. Where no ordinary proceſs upon the firſt decree will ſerve 
for the execution thereof, there muſt be a new bill to pray execu- 
tion of the firſt decree by a ſecond decree. 2 Chan. Rep. 127, 
128. 29 Car. 2. Lawrence v. Berney. 
oo _ 10. Verbal agreement though ſubſequent to the decree, yet ſhall 
dereement in hot Hay the execution of it but the remedy muſt be by original 
writing. bill. 2 Chan. Cafes. 8 Mich. 31 Car. 2, Waklin v. Walthall, 
Lev. 197. 


m caſe of Middleton v. Shelly, cites it as decreed in Ld. Coventry's time in Bonham Noiton's caſe, 


tr. After a decree of diſmi/ſien affirmed on appeal to the lords, 
a bill is we for 7 a 220 faid to E burnt, pending 

the appeal which made out the plaintiff's title, ſo that after ſuch 
diſcovery, the plaintiff might apply to the lords for relief. De- 
fendant demurred, but was ordered to anſwer, but the plaintiff 

to proceed no further without leave of the Court. Per Jeffries 

C. Vern. 416. pl. 396. Mich. 1686. Barbone v. Searle. 
12. Where there is a decree it cannot be aftered but by bill of 
review, but where there is only @ diſmiſſion, an original may be 
[ 398 ] brought upon a new equity ; Arg. fays it is an allowed difference. 
Vern. 417. pl. 396. Mich. 1686. in caſe of Barbone v. Searle. 
r3. A rule, that whenever a decree is entered ty conſent, the 
merits after ſhall never after be enquired into, unleſs there be 
an objection, that the word conſent be ſtruck out of the order, 

MS. Tab. February 1702. Norcot v. Norcot, 

14. An original bill, barely in nature of a bill of reviver, and 
not broader or longer than a bill of revivor only, does not open 
the firſt decree, to have it looked into; but if it be to enforce a 
decree, or carry it further, then it opens the cauſe. Paſch. 1706. 
Abr. Equ. Caſes, 83. Vare v. Wordall. 

15. Bill to redeem after a decree of forecloſure figned and in- 
rolled 1697, ſuggeſting fraud and ſurpriſe in obtaining the decree, 
and a pare! declaration before and after the decree, that the mort- 
gagee was willing to take his principal intereſt and cojts, and quit 
the eflate ; the defendant pleads the decree of forecloſure, and by 
anſwer denies the fraud, &c. Several witneſſes were read in the 
cauſe to prove ſuch a paril declaration by the mortgagee, that he 
was willing to quit the eſtate upon payment of what was due to 
him, and that the plaintiff and defendant in the former cauſe had 
the ſame clerk in court, &c. 

Per Harcourt C. the plaintiff comes too late after ſuch a length 
of time to be Jet in to redeem. I know no inſtance where a 
man has been let in to redeem by a new bill after a decree of a 
forecloſure ſigned and inrolled upon any parol agreement or de- 
claration, or by reaſon of over-value of the eſtate; ſuch a thing 
would be of dangerous conſequence and ſhake abundance of titles; 
perhaps there may be an inſtance of relief upon a bill to redeem 
after a decree of forecloſure, but then the bill was brought in a 
very ſhort time after the decree, and there muſt be ſome extra- 
ordinary circumſtances in the caſe, but I do not remember any 
ſuch caſe of relief, Bill diſmiſt with coſts, and afterwards decree 


affirmed 
* 
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affirmed in Dom, Proc. MS. Rep. Paſch. 12 Ann, in Cane, 
Wiſhall v. Short. 

16. The defendant Conyers in 1712, brought a bill againſt the 
now plaintiff Hicks and Mary his wife, who was the widow and 
executrix 7 B. for an account of the eſtate of B. and obtained a 
decree, and then /i/ary died, and before the decree was inrolled the 
now plaintiff Hichs petitioned for a re- Hearing, and at the ſame time 
preferred an original bill ſuggeſting new matter come to his know- 
ledge ſince the decree, and obtained an order to re-hear the former 
cauſe at the hearing of this cauſe, &c. 

The plaintiff's counſel admitted, that the decree in the former 
cauſe was juſt and right upon the pleadings and proofs in that 
cauſe, but inſiſted, that upon the pleadings in the preſent cauſe, 
the merits appeared otherwiſe, and therefore prayed a new decree, 
in favour of the now plaintif and to ſet aſide the former decree. 

Per Cowper C. it is irregular to bring a new bill to alter and 
vary a decree already pronounced, It is true the defendant in 
this court may bring a crofs bill, before any decree pronounced 
in the original cauſe, and if the original cauſe is heard before 
the croſs cauſe, the decree in the original cauſe may afterwards 
be varied by the decree in croſs cauſe, but in that cafe, the croſs 
billynuſt be brought before any decree made in the original cauſe, 
By the courſe of the Court, if the original decree had been in- 
rolled, the now plaintiff upon affidavit of new matter come to 
his knowledge, ſince the former decree, might have a bill of re- 
view, but he cannot now be relieved againſt the former decree 
by this new bill and re-hearing the former cauſe ; for the decree 
is right upon the pleadings and proof in the cauſe, and therefore 
cannot be varied upon a re-hearing; and the now plaintiff cannot 
be relieved upon his new bill, becauſe it is contrary to the courſe 
of the Court to alter a decree upon d new original bill exhibited 
after the decree pronounced. The bill diſmiſſed and the former 
decree affirmed. MS, Rep. Trin. 2 Geo. in Canc, Hicks v. 
Conyers. | 

17. Decree, before inrollment thereof, ought to be delivered to 
the adverſe party or his attorney, who are in eight days to return 
the ſame ſigned by the council of that fide, or te make their ob- 
Jefions to the draft, MS, Tab. March 6, 1720. Cheevers v. 
Geoghegan, 

18. The ſame decree gives liberty to try the title at lau, and 
yet awards injunctions to put plaintiff into 75% and quiet 
bim in his 7 reverſed as repugnant, MS, Tab. April 
28, 1721. Ld. Laneſborough v. Elwood, 

19. What might have been ſupplied by motion is no objection to 
a decree, MS, Tab, Nov. 24, 1721. Banbury v. Bolton. 

20. Aſſignee of a mortgage (by circumventing of the mort- 
gagor) got poſſeſſion by ejectment the next term after the mort- 
gage forfeited, and after brought a bill to forecloſe, and by falſe 
affidavits get the cauſe to be heard ex — and a decree and 
report thereupon ſigned and inrolled ; afterwards the mortgagor 
died, and his heirs brought a bill to redeem ; and the defendant 
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plaintiff's the aſſignee pleaded this decree and report, and both made abſo- 
father died, jute, ſigned, and inrolled. Ld, C. Macclesfield ſaid, that all their 


and tne 0 
plainif Circumſtances of fraud ought to be anſwered, and the decree 


continued being ſigned and inrolled the plaintiff has no other remedy, and 


an infant till 4 
mw when over-ruled the plea that it ſhould not ſtand for an anſwer. And 


he came of it being objected, that according to this rule a decree might be 
age; in : ſet aſide by an original bill; his lordſhip replied, that ſuch a groſs 
r pete. Fraud as this was an ou on the Court and ſufficient to ſet an 


rot betore, : 
———— decree aſide, 2 Wms's Rep. Trin. 1722. Lloyd v. Manſell, 


an original 

bill to ſet aſide this decree, and be let into a redemption, on payment of principal intereſt and 
colts, ſuggeſting that the defendant was much over paid, and the lands were ot greater value, and 
that all the proceedings in the decree were ex parte, and that the ſervice of the ſubpœna to hear 
judgment, was only on the clerk in court, on affidavit that the plaintiff was out of England, which - 
afhdavit was falſe, and that there had been no frrvice at all ot the order for makiug the decree 
abfolute, and other irregularities. The defendant anſwered to part, and pleaded the decree of 
foreciofure and inrollment, and inſiſted it would be againſt practice, to ſet aſide a decree figned and 
enrolled by an original bill. Lord Chancellor diſmiſſed the bill, but without cotts, and laid great 
ſtreſs on the length of time, the plaintift being of age 12 years before the filing this bill, and 
ſeemed to think it reaſonable, that bills for redemption againſt mortgagees ought not to be brought 
after 20 years poſſeſſion, but ſhould be barred by the ſtatute of limitatic 45 of Jac. 1. as entries are 
at common law; that in this caſe, infancy of the plaintiff would not help him, the right to redeem 
not beginning 1n his time, but in his anceſtor's, and in all ſuch caſcs the party was barred, and had 
not 10 years after the impediment was removed. 


21. Ordered, that no application ſhall be made again. 
minutes after a week ; and no further time to be allowedito 
petition for a re-hearing but within a week after that, Sel. Caſes 
in Canc. in Ld. King's time, 21 Trin. 11 Geo. 1. Anon. 

22. On a new bill to carry a decree into execution, Court may 
vary and alter what is thought proper; but on a re-hearſing, no 
further than the petition extends; but if the petition be againſt 
the decree in general, though particular reaſons are given, the 
whole is open ; but otherwiſe it is, if the petition be only againſt 
one or two particulars. Scl. Caſes in Canc. in Ld. King's time, 
13, 14. Paſch. 11 Geo. 1. Colcheſter v. Colcheſter. 

23. The rule of Court is, that on appeal the whole canſe is 
open; but on a re- hearſing, only ſo much as is petitioned againſt; 
if all do not petition, it is open only to the petitioners. Sel. 
Cafes in Canc. in Ld. King's time. 24 Trin. 11 Geo. 1. 
Hayward v. Colley. 

[ 400 ] 24. On appeal the party may bring new matter, but aliter in 
| review, unleſs there be a clauſe to receive it. Sel, Caſes in Canc. 
in Ld. King's time. 48 Trin. 11 Geo. 1. in Popping's caſe. 

25. Decree may be altered upon proper application the ſame 
term it is pronounced without a re-hearſing. MS. Tab, May 3d, 
1725. Vaughan v. Blake. 

26, No original bill can be to vacate a decree figned and in- 
rolled, G. Equ. R. 185. Hill. 12 Geo. Floyd v. Manſell. 

27. Matters, proper to be excepted to upon the maſters report, 
ſhall never be objected to a decree after the report confirmed, 
MS. Tab. April 28, 1726. Parker v. Stanley. 

28. All appeals from the Rolls are to be made to the Lord 
Chancellor, and decrees made at the Rolls muſt be ſigned or 2 


er 
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$rbved of by the Chancellor to make them decrees of the Court of 
Chancery. MS. Tab. March 13th, 1727. Morſe v. Dubois. 
29. A decree gained by fraud may be ſet aſide by petition, as well 
as a judgment at law by motion; 4 fortiori may ſuch decree be 
ſet aſide by bill. 3 Wmi3's Rep. 1ti: Paſch. 1731. Seldon v. 
Forteſcue. Aland. | 
30. If a decree be obtained and inrolled, fo that the cauſe cannot 
he re-heard, then there is no remedy but by bill of review, which 
muſt be on error appearing on the face of the decree, or on matters 
4 — thereto; as a releaſe, or a receipt diſcovered ſince. 
3 Wms's Rep. 371: Trin. 1735. Taylor v. Sharp. 


(E) Of the Inrolment of Decrees; and of Caveats 


to prevent the ſame. 


1. A DECRES pronounced in the teſtator's life-time, not to be A decree 
paſſed undef the feal by the executor; Toth. 127. cites ay 92 
Paſch. 1634. Ewer v. Frere. ty died be- 


| fore inrol- 
ment, yet it was ordered to be inrolled. 2 Chan. Caſes, 227. Hill. 28 & 29 Car. 2. Anon. 
Decrees take effect from the time the judgment was given, and the death of the parties ought not 
to hinder the intolment in ſome convement time. Fiu, Rep. 169. Mich, 26 Car. 2, Clapham 
. Philips. 


2. A decree was ordered to be inrelled, if the party died before Cited. ibid. 
Eafter: 3 Ch: R. 27. 22 Feb. 20 Car. 2: Labyne v. Alley. 7% 9. 


name o 
Sabine v. Allen, 


3. T. an adminiſtrator obtained decree, and died inteſtate. The 4 
enrolment was ſtayed; for the title of L. as adminiſtrator is gone. ; 
2 Chan. Caſes, 247. Hill. 30 and 31 Car: 2. Warren v.. 

4. On a motion for a re-hearing a cauſe decreed, ſigned and 
inrolled by the late Lord Chancellor, Ld. Keeper North aſked : 
Serjeant Maynard, if he knew any law whereby he could juſtify 5 
the re- hearing a cauſe ſigned and inrolled by his predeceſſor ® for that 1 
was to vacate a record, The Chancellor, or himſc}f, was maſter 
of his own inrolment, and might on his memory know no reaſon 
for re-hearing of it, but he could not do it, unleſs there was fome _ 
ſurprize or other irregularity in the inrolment of it; but he ſaid, [ 401 ] 
he had a privy ſeal that enabled him to ſign and enroll the decrees 
pronounced by his predeceſſor. Vern. R. 131. pl. 117. Hill, 
i682. Anon. | | | 

5. If a caveat be entered to ſtay the ſigning and inrolling a de- 
cree, it /tays the ſigning 28 days not only after pronouncing the 
decree, but from the time of the decree's being preſented to the 
great ſeal to be ſigned, in order to its inrolment, and notice thereof 
given by the Lord Chancellor's ſecretary to the clerk in court of 
the other fide. Wms's Rep. 609. Hill. 1719. Allowed by 
Lord C. Parker, though at a former day he ſeemed to diſapprove 
it, till it was confirmed not only by the Maſter's Report, but alſo 

Vor. VII. 88 by 
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by a certificate of tie greateſt number of clerks in the offices 
Burnet v. '{ heobal. | 


(F) Reverſal. Error. 


1 DECREE was revetſed, though there was no new mat- 
ter; but the caſe on which it was founded was m:flaken. 
Toth. 129. cites Trin. 5 Car. Durham (Bp.) v. Martin. 

2. Bill of review to reverle a deeree 22 Jac. The plaintiF 
for error lays, the cauſe was referred to four commilſioners, aud but 
three certified; and alle, that the lens, which the plaintiz} now i. 
en, was not then in iſſue, and th. paint F never conſented te the cer- 
tificete, Upon reading the procets it appeared by depoſitions of 
two witneſles, that there was an agreement for ſettling the dif- 
ferences, and in regard the decree was ſo long ſince, and nothing 
done agarnft the ſame in all this time, being ſixteen vears, this Court 
would not reverſe the decree, Chan. Rep. 130, 140. 15 Car. 1, 
Goddard v. Goddard. 

3. Pending a reference to 2 maſter to take an account of the 
ſuit abated by death of one of the defendants afterwards. The 
maſter procee''es in the account, and made his report, and the 
ſame was decreed and inrolled near twenty years ſince- On a 
bil! of review, this was held no error, or caſe of reverſal. Chan. 
Caſes, 122, 123. Hill. 20 and 21 Car. 2. Slingthy v. Hale. 

4. It is no error for the Court to decree for the defendant to 
hold free of <quity of redemption n the plaintiff's bill ; for cir- 
cuity of action is to be avoided, and there are many precedents 
of decrees in this manner for the defendant. Chan. Caſes, 122- 
Hill. 20 and 21 Car. 2. Slingſby v. Hale. | 

5. A firanger, that is bound by a decree gotten by fraud, may 
falſify it; per Lord Keeper. Ch. Caſcs, 152. Mich. 21 Car. 2. 
in caſe Style v. Martin and Boſville, 

6. A decree ought not to be made to bind the inberitances 
where there has been but oze trial at !aw; per North. K. Vern. 


293. Hall. 084. ia caſe of Fitton v, the Eail of Macelesfield. 


». 
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(G) Opened, or amended, &c. 
I. MISTAKE in a decree was amended. Toth. 129. cites 
352 Hill. 14 Car. E. of Devonthire v. Leake. 
1 4 L215 = Sir George Downing brought an appeal in the Houſe of 
1 Lord: from a decree made in the Court of Chancery, as by conſent, 


fegze/ting, that though the regiſter, in drawing up the order, had 
1 drawa it as a decree by conſent, (and the minutes were ſo too) 
Ph] yet he never did conſent to ſuch decree nor his counſel neither; 
WE or if they did, it was without Es authority, and made affidavit of 
i, it; but the appeal was diſmiſſed. Eq. Abr. 165. pl. 4. cites Hill, 
May 1999, Downing v. Cage, 

| 3. Where 
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3. Where fads appearing on the decree as drawn up and in- 
rolled, they are plainly erroneous, the decree was opened. Chan, 
Prec. 200, 261. pl. 211. Prin. 1706. Grice v. Goodwin. 

4. Where matters have been examined in equity, and deter- 
mined, the Court will be cautious of unravelling former decrees, 
agreements, or relvaſes: Wms's Rep. 723, &c. pl. 208. Trin. 
1721. Cann v. Cann. 


(H) Performance of a Decree, 
Inforced How. 


t. CINE in the Fleet was ordered to be laid in irms; becauſe 
he refuſed to perform a decree. Toth. 129. South v. 
Gardiner. | | 

2. Fine was impeſed for breach of a decree; Toth. 166. cites 
Trin. 6 Car. Longman v. Hopgood. 

3. A defendant lay in the Flezt for breach of a decree; the 
plaintif nevertheleſs prefers a bill to diſcover an ejlate ; defendant 
demurred becauſe a double execution 3 yet over-ruled: Toth. 
137, 138. cites Hill. 1633. Audley v. Harris. 

4. An original bill te execute 4 decree of lands againſt a pur- 
chaſor, who claimed under parties bound by that decree, was 
allowed good on demurrer thereto; per Lord Keeper. Chan, 
Caſes, 231. Trin. 26 Car. 2. Organ v. Gardiner. 

5. A ſequeſtration may be granted in the Exchequer, as it has 
been always practiſed in Chancery where a decree is for a perſonal 


duty, otherwiſe the juriſdiction of the Court of Equity would be 


to little purpoſe, if it had not authority ſufficient to ſee its decrees 
executed; per three Barons; but the Lord Ch. Baron doubted, 
becauſe the Lord Ch. Baron Hale could never be prevailed upon 
to grant it, nor the Lord Montague, to whoſe learning, he ſaid, 
he muſt greatly ſubſcribe ; but by the opinion of the other three it 
was granted. 2 Freem. Rep. 99. pl. 109. Trin. 1687, in the 


Exchequer. Guavers v. Fountaine. 


For more of Decree in general, ſee Chantery, and other 
proper Titles. 
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( 40g) 


Deeps, 


(A) The different Operations of the ſeveral Sorts 


of Conveyances. 


nere the 7, B* ferffment or fine all uſes and paſſibilities are conveyed by 


8 reaſon of the forcible operation of it; but it is otherwiſe 


nent is li- by bargain and ſcle. Le. 33. pl. 60. Mich. 15 Eliz. Anon. 
ined te the 


right beirs of the feaßer er conuſer, it was held by Anderſon, Periam, Walmſicy and Fenner |. 


nd Popham, then attorney general, and Coke, now attorney general, that this is a remainder 
nd not a reverſion; for that the fine or feofiment was a determination of all the old uſes in the 
'-offor or convſor, and the limitation upon the fine or feoffment is to be ſaid all new. But upon 
conference of all the Judges ot England, all the others held, that it was a reverhon, and the old 
es not deſtroyed. Mo. 285. pl 437. Paſch. 33. Fenwick v. Metforth. 

Le. 182. pl. 256. Paſch. 31 Eli). S. C. And by Gawdy, this feoffment to his right heir is 
merely void; to which Wray agreed, as if he had made a feoffment to the ule of orc tor lite, 
-ithout any further limitation. Aud. 288. pl. 297. Milford v. Fenwick. S. C. adjudged 
er tot. Cur. that the leaſe was good; becauſe the tee ſimple remaince in the lefſur, and was as a 
vernon; for it cannot take effect in the heir of him who limits it, unleſs by deſcent. 
. C. cited 2 Rep. 91. b. 

Thev tan ſack the whole eſtate, and paſs or extinguiſh, &c. ail rights, conditions, powers, Sc. 


* el0ng1ngt0 the land, as well as the land itſelt. Per Hale. Vent. 428. king v. Melling.——— 


at vet this docs not barr bis heir at lau, but Le may enter notwithitanding, Per Trevor, Ch. J. 
+ Mod. 131. 


2. Bargain and ſale is not fo ſtrong a conveyance as a livery 
as if I have a rent charge in right of my wife out of the manor 
of D. and afterwards I purchaſe the manor, and afterwards, by 
deed indented- and inrolled, I bargain and fell the manor; the 
rent charge ſhall not paſs. Arg. Le. 6, pl. 10. Mich. 25 and 
26 Eliz. in the Exchequer, in the caſe of Stoneley v. Bracebridge. 

3. At common law, before the 27 H. 8. of uſes where the uſe 
was limited upon covenant to ſtand ſeiſed, there could not but one 
perſon only and his heirs be fruſted with the land, ſo that by the 
taking a wife, acknowledging a ſtatute, dying without heir, or 
making a forfeiture, the uſe was deſtroyed or prejudiced ; but 
upon late executed, a man Might have truſted ſeveral together, 
ſo that the eſtate might ſurvive, and the truſt continue in others 
afrer his death, and the Jand not be ſubject to his incumbrances. 
Alf if a man will limit uſe upon covenant, he ought to have 
effettual conſideration ; but upon eſtate executed, he may limit uſe 
without conſideration ; upon covenant he ought to have a deed, 
but upon eſtate executed, l. Upon covenant he cannot reſerve 
a power to make leaſes, jointures, or to prefer younger children, but 
upon eſtate executed he may. Arg. Mo. 381. pl. 506. Mich. 
36 and 37 Eliz. in Perrot's caſe, 

| 4. Baron 


e 
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4. Baron and ſeme arc jointenants of a term. The leſſor in- 
feoſts the baron, wiv Gas ſciſed. The wife ſurvives and claims 
the term. But held that by the acceptance of the feoffment, the 
baron had ſurrendered the ferm and it is extin2 hed, But if the 
conveyance had been by b2rgam and fale inrolled, or by fine, it 
had been otherwiſe. Cro, E. 912. Mich. 44 & 45 Eliz. B. R. 
Downing v. Seymour, | | 

5. A bargain and jale does not paſs away, or affect a contin- [ 404 [ 
get uſe the bargainor. But a feof/ment or fine would transfer it, This caſe 
Halo Ch, B. cites Hughes's Rep. in 27 & 28 Eliz. caſe 40. [but 3% - 
ſ-ems miſguoted. }] Hard. 416, Paſen. 17 Car. 2. in Scacc. in 2235 


caſe of awards v. Slater. Ian. Anon. 

For by con» 
vey12ce ay teoftlment, or tine, ail uſes and poſſibilities had been carried by reaſon of tc toicibls 
optration of it, 


6. Power to charge land with cool. is deſtroyed by fine or feoff- Lev. 237. 
ment, but not by leaſe and releaſe; per Bridgman K. Chan, — om 
Caſes, 105. Paſchs 20 Car. 2. Jenkins v. Kemis. N 

7. By a leaſe and releaſe nothing paſtes but what lawfully may 
paſs without hurt or damage to another; for it cannot diveſt a 
fae and thereby gain a fee to convey ; Arg. Pollex, 91. 22 Car. 

2. cites Mich. 10 Jac.] 96. Seymour's cafe, 

8. As, if a man has an e/tate in fee upsn condition and conveys it 
ever by leaſe and releaſe, the releſſee can have but an eſtate upon 
condition, Ibid. 92. | 

9. So if a man has an eſtate th him and his heirs, as long as FJ. &. 
as heirs of his body, and he conveys his eſtate by leaſe and re- 
leaſe, the releſſee muſt be bound by this limitation. Ibid. 92. 

22 Car. 2. Arg. in caſe of Carpenter v. Smith. 

10. A ferffment being a common-law-conveyance, and ex- 
ecuted by livery, makes a tranſmutation of ate. But a conveyance 
by tae (tatute of uſes, as a covenant t9 ſtand ſeiſed, &e. makes 
only a tranſmutation of paſſeſſian and not of eitate z becauſe no 
eſtate paſies by thofe conveyances, but only an uſe, L. P. R. 

609. cites 2 Lev. 77. 1 Vent. 378. [ Trin. 24 & 25 Car. 2. 
P. R. in caſe of Pibus v. Mitford. ] 

11. There is a great difference between a conveyance at commn- Twiſden, J. 
law, and a conveyance to wjes; at common-law the heir cannot faid, he 
take where the anceſtor could not; but it is otherwiſe in caſe of _—_— on 
uſes. Per Wylde J. Vent. 373. Trin. 26 Car, 2. B. R. in caſe een a 
of Pibus v. Mitford. | | fesffment to 


uſes, and 4 
covenant to fland ſeiſed; ſor if a feoffment he made to the uſe of one for life, the uſe, xx is not 
di[poled or, (hall return, as well as upon a covenant to tand ſeiſed. Idid. 376. Per Hale 
Ch. J. in all caſes touehing uſes, there is a great difference between a feoffment to uſes, a covenant 
to ſtan ſeiſed, and a conveyance at common law. If a man by teott.nent to uſes conveys land 
to the ule of A. for life, he may remit the uſe to bimſelf and the heirs male of bis body by the ſame 
died and fo alter that, which before was a fee fimple, and turn it into another eſtate. But if A. 
give: land to B. for life, remainder to A. and the heirs male of bis body, the remainder is void, 
becauſe a man cannot give to himſelf, For a man carrot convey ta himſelf by a conveyance at the 
common law. Ibid. 377, 378. | 


12. Surrenders (of copyholds) muſt be conſtrued as deeds. Per Holt 
Ch. J. 11 Mod. 58. Paſch. 4 Ann. B. R. in caſe of Idle v. Coke. 
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(B) How to be taken where they may operate 
ſeveral Ways; or where they cannot take Effect 
as the Parties intended. 


Leer, 2 . \ DEED comprehending dear: & conceſi was pleaded as à 
tac worgds | 4 l »1 

3 feaſfnent. Arg, Godb. 128. cites 21 and 22 H. 6. 

% Sc H val, conveyed ta the lee and bis heirs, with letter of attorney to make {ivery, per 
A n. ]. he may take it as a coftwent, or a contirmation; aud it was held a good feoff- 
ment, Golcib. 25. pl. 6. Trin. 28 EIIAZ. Lennard's calc. ; 


[ 40 2. Bargain and ſale may be pleaded as releaſe or confirmation, 
Ibic, Ste See D. 116. b. 172. a. pl. 71, 52. Paſch. 2 & 3 P. & M. Ib- 


the nota in grave v. Lee. 
margin, 


P!. 72. 
S. C. cucd 3. A. and B. were joint-tenan?s of land charged with reut of 
N 20]. per ann, to the King, who in conſide ration of money, &c, 
in pl. 147. Paid by B. by patent granted, remiſ-d, releaſed and renounced to B. 
and his heirs the fail rent, habend' & percipiend' reditum præd' 
to B. and his heirs. B. deviſed this rent to J. S. Per | 
the patentee may uſe the patent as he pleaſe, either as a grant or 
relzaſe, and he, having deviſed tne rent, has declared his election. 
D. 319. b. pl. 15. Mich. 14 and 15 Eliz. Anon. 
4. A. levied a fine, and declared the uſe to A. and his heirs, until 
be, Fit heirs, Sc. ſhould make default in payment 7 207. a year t9 
B. at every Michaelmas, 7% Sol. be paid; and after ſuch de- 
fault, until B. and his heirs ſhall have received fo much as fhail be 
arrear , and after the ſaid debt ſo paid, then to the uſe of A. and 
Vis heirs for ever. Afterwards A. bargains and ſells the land t9 
J. S. and afterwards 4-fauls is made of payment, and B. enters, 
2nd after the money is paid. It was held by the ſudges, that B. is 
not eſtopped, but that he ſhall have the land again, notwithſtanding 
the indenture of bargain and ſale. For at the time of the bargain 
and fale, he had an eitate in fee, determinable upon a default of 
payment, which eſtate only paſſed by the indenture of bargain and 
ſale, and not the new gate accrued by the latter limitation after the 
debt paid; tor that was not in ee at the time of the bargain 
and fale. . Eut if the conveyance, inſtead of bargain and ſale, had 
been by feofpment ar fine, it had been otherwife ; for that would 
have carried all uſes and poſſibilities, by reaſon of the forcible 
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4 | operation of it. Le. 33. Mich, 27 and 28 El. at Serjeant's- 
4 Inn, pl. 40. Anon. 
5 | L-. 32: 63 5 Ferffnent to leſſee for years in poſſeſſion is good, though it be 


p'- 140- by deed, and he may take Every after the delivery of the deed, 


16 M29 and ſhall be deemed to be in by force of the feoffment, although 
11 S. C. p. the leſſee may take the deed by way of confirmation, and then the 
hes | $12" livery is but ſurpluſage and void. Ow. 7. the third reſolution. 
11 — . F. an 


wy | the la ex. Trin. 28 Eliz. C. B. in caſe of Haverington, alias Hamington, 


petty tei he V, Rider, 

E | hai declared | i 
797 his pleaſure, and when he has mace bis elecllon to take it by livery, it ſhall be a feofſment ab _ 
tA ; | | an 


Deeds. 


405 


and by the delivery of the dend in the mean time nihil operatur, Gadb. 146 pl. 150. Trin. 25 
Eliz. C. B. Leonard v. Stephens. —2 Le. 18. pl. 180. Leonard's caſe. Trin. 28 Eliz. C. B. 


the S. C. & S P. heiq accordingly, per tot. Gur, 
— Gouldſb. 25. pl. 6. S. C, the Court held the feoftment good clearly, 


6. The Jord releaſes and grants his ſeigniory to the huſband, who 
is feiſed of the tenancy in right of has wife to him and hrs hers. 
The huſband dics, and his heir diſtrains for the rent upon the 
lands. It was held, that it ſhall enure as a grant, which is moſt 
beneficial to the grantee, and it is agreeing with the intent of the 
deed, that the huſband and his heirs thould have it. Cro. E. 163. 
pl. 3. Mich. 31 and 32 Eliz, C. B. Anon. 

7. A. by indenture in com/ideratton of lave which he bare 1 
his fon, and for natural affection unto him, bargained and fot, 
gave, granted and confirmed certain land unto him and his heirs, 
Ihe deed was inre!l:d ; the queſtion was, whether this land (nould 
paſs* And it was held, it ſhould not, unleſs money had been paid, 
or eſtate were executed; for the »/e hall not paſs, But becauſe 
the for was then wg paſſeſſion, it was held to enure by way of con- 


firmation. Cro. J. 127. pl. 17. Trin. 4 Jac. B. R. Oſborn 


and Bradſhaw v. Churchman. 

8. A leaſe made by wirtne of a paver reſerved an 6 fine, in con- 
ſtruction of law precedes the firſt eſtate for life, and all the re- 
mainders; fer after the leafe made, it is as if the uſe had been 
limited originally to the leſſee for the faid term, and then the other 
limitations in conſtruction of law follow it; and this is the reaſon 
that the uſual clauſe in ſich indentures 15, that the conuſees and 
their heirs Mall ſtand ſeiſed ta the uſe of ſuch leſſees, &c. fo that 
in the firſt caſe, the leſice derives his eftate out of the eſtate 
which paſſes by the fine of the leftor, which he has for life. 
8 Rep. 71. Hill. 6 Jac. C. B in cafe of Whitlock, 

9. In judgment of law, ut res magis valeat, execzetory d-v1/c ſhall 
precede, and the diſpoſition of the leaſe, till the contingent happens, 
ſhall be ſubſequent, and ſo all ſhall well ſtand together, 8 Rep, 
95. b. Trin. 7 Jac. Matthew Manning's cafe. 

10. If one makes tics ſeveral deeds, one purporting an eſtate in 
fee, the other an eſtate tuil, and they are made to ene ang the fame 
Perſon, and he brings both the deeds in his hands, and makes de- 
livery of both deeds with the land; by this both deeds thall take 
effect, and by them eſtate tail, and alſo fee ſimple, fhall paſs; 
per Doderidze J. who cited a caſe in which it was fo held. 
2 Roll. R. 23. Paſch, 15 Jac, B. R. in cate of Thurman v. 
Cooper. 

11. The huſband being poſſeſſed of a term for 999 pears, for 
good and valuable conſiderations in the indentures contained, by 
leaſe and releaſe, grants, bargains, ſells and demiſes to truſtees and 
their heirs, to the uſe of himfelf and his wife for their lives, and 
the ſurvivor of them; remainder to the heirs of the wife, and 
covenants that he was ſeiſed in fee, The wife dying without iſſue, 
made a writing, in nature of a will, and deviſed it to J. S. and 
his heirs. It was inſiſted, that nothing paſſed by this ſettlement, 
for that being a term in groſs, no uſe paſſed to the truſtees by the 

Gg4 27 H, 


Ow. 2. S. C. »djudged a good feoffment. 


$, C. cited 
Mod, 108, 


109. Arg. 
[ 496 } 


C:'b. Equ. 
Rep. 143, 

144. S. C. 
in totidem 

vet bis. 
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27 H.8. that hy the leaſe for a year, which was only a bargain 
and ſale, no uſe paſſed, and there was no attornment to veſt it as 
a reverſion, and the releaſe being to enure upon it by way of 
enlargement of the eſtate, if nothing paſſed by the leaſe, or if that 
transferred no poſſeſſion, then there was no eſtate for the releaſe 
to operate upon, and that the limitation to the heirs was void, 
and fo a releaſe by her heir at law to J. S. and his heirs could 
have no effect, and ſo the term myſt go to the huſband. Per Lord 
Cowper, though the ſettlement could not qperate as a leaſe and re- 
leaſe, vet the huſband being in paſſetilion, and the word grant being 
in the veleaſe, it took effect as a grant or aſſignment of his whole in- 
tereſt at commen law; and though it could not ga to the heirs of 
the wife, yet he ſhould not be admitted after to derogate from it, 
and therefore ſhould velit in thoſe in whom by law it might, and 
ſhould go to the adminiftrator of the wife; for as the hufband in- 
tended to deye!t himſelf of the whole fee, had it been a fee, there 
was no reaſon that it ſhould not paſs when it appeared to be a leſs 
intereſt. Ch. Prec. 480. pl. 301. Hill. 1717. Marihal! v. Frank. 


(C) Operation of Conveyances. Whether by 


Inrolment, or Livery, or Fine. 


1. TENANT in tail, remainder in } to his fifters, his heirs 
| at common law. A. made © deed thus, I the ſaid A. have 
given, granted, aud confirmed fer a certain piece of money, &c. with- 
out the words bargained and ſolid; and the habendum was to the 
feoſfee with warranty againſt A. and his heirs, and a letter of at- 
tor ney was to make livery and ſeiſin; and the deed was, to all 
chriſtian people, &. The deed was inrolled after the making it. 
The deed was indented. Four months after the delivery of the 
d-<d the attorney made livery of ſeiſin. A. died without iſſue, the 
ſiſters entered and the feoffee ouſted them of the land and they 
brought trefpaſs, and held for the plaintiff; for here is no diſcon- 
tinuance; for the conveyance is by bargain and ſale, and not by 
fco#ment, becauſe tue livery comes too late after the inrolment 
and then the warranty ſhall not hurt them, and the deed being in- 
jented and the parties ſeals to it is ſufficient. 3 Le. 16. pl. 39. 
Mich. 14 Eliz. B. R. Anon. | 
2. And per Cur. the words give for money, grant for money, 
confirm for moncy, agree for money, covenant for money; if the 
deed be duly inru{led, the land paſs both by the ſtatute of uſes and by 
the ſtatute of inrolments, as well as upon the words bargain and 
fale, and per 3 J. the party ought to take by bargain and fale, and 
cannot t2'-e by way of livery. But when all is in one deed, and 
takes effect eq; ally together, in ſuch caſe the grantee has election. 
But in is caſe the bargain and ſale (the deed being inrolled) doth 
prever.c the livery, and take his full effect before, 3 Le. 16. 
pl. 39, Mich. 14 Eliz. B. R. Anon. 
| 3. Land 
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3. Land was bargained and ſold, bargainee levies a fine of the If the fine 


lands, and afterwards within ſix months the deed is inrolled ; it ſhall ruby el 


paſs by the fine, and the conuſee ſhall i,ave the land. For the in- the fine, If 


rollment ſhall relate to the time of the bargain and ſale. 4 Le. 4. the . 
men e 


pl. 18. Popham's caſe. Frs i paſſes 
by the inrolment, or if /ivery and ſeiſin be firft, it paſſes by that. Arg. 2 And. 161. pl. 88.— 
!bid. 203, pl. 19. Arg. S. P.,--Cro. E. 917. S. P. and cites the caie of Lybb v. Hinde,—-S. P. 
by Croke, J. Cro. C. 218, in pl. 2. S. C. there cited.—S. P. by Montague, Ch. J. and ſaid, that 
it jt were otherwiſe, all afſurances would be ſhaken.— Mo., 337. pl. 456 Trin. 22 Eliz. The 
Earl of Northumherlend's caſe. S. P. adjudged. And. 285. pl. 292. Hill. 34 Elz. Libb v. 
Hend. S. P. held accordingly,—4q Rep. 70. b. Hinde's caſe. S. C. adjudged. Ow. 0. 
Arg. S. P. | 


4. If a bargain and ſale be of a manor, and befor? inrolment, * is no 
livery and ſeiſin is made of the demeſnes, and then the deed is in- 4a 
rolled, the ſervices do not paſs. 2 And. 203. pl. 19. Arg. Cites nor any ſuch 


D. Paſch. 25 Eliz. Bracebridge's caſe, name of a 


caſe, but it 
ſeems to be the caſe of Stonely v. Bracebridge, which is in 1 Le. 5. pl. 10. Mich, 25 & 26 Eliz. 
B, R. and Ibid. 6. Arg. S. P. 
» 


5. J. S. ſeiſed in fee, levies a fine to the uſe of himſelf and his 
heirs, until he, his heirs, executors, &c. ſhall make default in pay- 
ment of 20]. per annum, till 5ool. be paid, and after default to the 
uſe of A. his heirs, &c. till the 500l. received of the rents, &c. and 
then to the uſe of himſelf and his heirs for ever; afterwards J. S. 
by deed indented and inrolled, bargains and ſells the land to a ſtran- 
ger; default is made of payment; A. enters, and afterwards the 
gO0l. is paid, J. S. ſhall have his land again, notwithſtanding his 
bargain and ſale before the entry, tor at the time of the bargain and 
ſale he had an eſtate in fee, determinable upon a default in pay- 
ment, which accrued to him by the fine and deed of uſes between 
him and A. which eſtate only paſſed by the ſaid indenture of bar- 
ain and ſale, and not the new eſtate, which is accrued to him by 

1 latter limitation, after the debt paid; for that new e/fate was 
not in efſe at the time 7 bargain and ſale. But if the conveyance 
by bargain and ſale had been by feoffonent or fine, it had been other- 
wiſe; for by ſuch conveyance, all uſes and poſſibilities had been 
carried by reaſon of the forcible operation of it. Le. 33. pl. 40. 
Mich. 27 & 28 Eliz. at Serjeant's Inn. Anon. 

6. Feoffment inrolled without livery is not of any force to make [ 408 
tae land to paſs, bur the inrollment may ea the feoffor to ſay Not 
his deed. Agreed per omnes. Poph. 8. Mich. 34 & 35 Eliz. 
B. R. in caſe of Gibbons v. Maltyard and Martin. 

7. A. bargained and ſold lands to B. and his heirs; and the deed Per Walmſ- 
mt inrolled, A. delivers ſeiſin of the land, ſecundum formam chartæ % Je | 
indentat* prædict'. This is a good feoffment. 2 And. 68. pl. 51. eo 


Denton's caſe. «04 not by 
: the bargain, 


Per Popham, Ch. J. Poph. 49. S. P.-——S. P. Arg, and agreed per Cur, Velv. 
124. Hill, 3 Jac. B. R. 


8. A. infeoffed B. of all his lands in S. and afterwards bargains 


and ſells to B. all his lands in S. and covenants to make further aſ- 
| | ſurance 
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Deeds. 
ſurance of all ſuch lands as he had bargained and ſold to him, 
whereas by the feoffment A. had not any lands in S. at the time of 
the Bargain and fale, and in debt upon bond for performance of 
covenants, the not making further aſſurance was aſſig ned for 
breach. But for the reaſon above, the Court held it not well 
aſſigned. But if one enfeofts another of his lands, and afterwards 
bargains and ſells them // name, and covenants to make further 
aſſurance, he is bound to make aſſurance accordingly. Cro. E. 
833. 3. Trin. 43 Eliz. B. R. Lane v. Hodges. 
Brownl, 9. Bargain and ſale was made by W. R. tenant in tail of a houſe 
8% wn London to J. S. and delivered the deed but not on the land, in 
ſeems only Order to make a tenant to the præcipe to ſuffer a common reco- 
a tranſlation very; three days afterwards M. R. made a feoffment to F. S. of 
reh. he meſſuage, which was executed by livery and feifin 3 adjudged, 
that the houſe did paſs by the bargain and ſale, though not inrolled 
(for houſes in London are out of the ſtatute of inrollment) and 
not by the feoftment; becauſe it was made to the fame perſon, 
who had the inheritance of the houſe at tha time, by virtue of 
the bargain and ſale, and a poſſeſſion executed ſhall always hinder 
- poſſefſign executory, Velv. 123. Hill. 5 Jac. B. R. arby v. 
ois. 
Per Wi- 10. Tenant in tail makes a bargain and ſale and the deed is in- 
8 roited; by this all the eſtate, which he lawfully had in him, ſhalt 
8 be deveſted out of him, but no more, and until inrolment nothing 
to tae bar- doth paſs, after the inrolment a fine is levied, which is no more 
- 3 than a feoffment of record; this fine is but a releaſe of his right 
3 corrobo- With warranty. Per Croke J. Bulſt. 162. Trin. 9 Jac, in caſe of 


ra:ion and Heywood v. Smith, alias Seymour's caſe. 
eonfrima- | 
tion of the bargain and ſale. Ibid. 399, —— And na alteration at all is made 2s to remainders. 


Per Williams J. 3 Bulſt. 24. ſays, it wes fo adjudzed in the Lady Arabella“ cafe, —- Burt it had 
been otherwiſe if the necks been firſt levied before the inrolment, for there he ſhould take by 
the fine. Per Williams, J. ibid. cites it as odjud d 4 Rep. 70, 71. in Hind's caſe, and cites alſo 
the caſe of Wilmot v. Knowls. But if the bargain and ſale is made firſt 7e B. and before 
the inrelment the bargainor levies a fine ta C. and aſterwaids the deed of bargain aud ſale is in- 


rolled. This ſhell now avoid the flu. Ibid, Fer Wiiliams, J. 


[ 429 ] (D) Conveyances by Leaſe and Releaſe, And 
Pleadings thereof. 


I. NT RV, &e. the tenant pleaded leaſe for years, and releaſe 

in fee to his poſſeſſion, and the opinion was, that he ſhall 

| plead certainly what day the leffor lraſed, for it may be that it was 

made to commence four years ta come, and then releaſe made 

—_ not good, quod nota, Br. Pleadings, pl. 154. cites 32 
3 | 

2. At the common law when an eſtate did not paſs by feoffment, 

the leſſor or vendor made a leaſe for years and the {ee attually 

entred, and then the leſſor granted the reverſion to another, and the 

leſſee attorned, and this was good. Afterwards when an inheri- 

tance was to be granted, then alſo was a leaſe. for years uſually 

made, and the Ii te entred as before, and then the fr releaſed t 


him, 
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him, and this was good. But after the fatute of uſes, it became an 
opinion, That if a leaſe for years was made upon a valuable con- 
ſideration, a releaſe might operate upon that, without an actual 
entry of the leſſee, becauſe the ſtatute did execute the leaſe, and 
raiſed an uſe preſently to the leſſee, Sir Francis Moor, Serjeant 
at law, was the firſt who practiſed this way, But becauſe there 
were ſome opinions that where conveyances may enure two ways, 
the common law ſhall be preferred, unleſs it appear that the part 
intended it ſhould paſs by the ſtatute, thereupon the uſual courſe 
was to put the words bargain and ſale into the leaſe for a year, to 
bring it within the ſtatute, and to allege that the leaſe was made to 
the intent and purpoſe that by the ſtatute of uſes the leſſee might 
be capable of a releaſe; but notwithſtanding this, Mr. Noy was 
of the opinion, that this conveyance by leaſe and releaſe could 
never be maintained, without the actual entry of the leſſee. 
2 Mod. 252. Trin. 29 Car. 2. C. B. in cafe of Barker v. Keete. 

3. North Ch. J. faid, he had known it ruled ſeveral times that 
a leaſe and releafe 1 the fame decd, was a good conveyance; for 
priority ſhould be ſuppoted. Freem. Rep. 251. pl. 266. Paſch, 
7678. in caſe of Barker v. Neete. 


(E) Deeds of Convevance. By Demiſe and 
| Re- demiſe. 


1, ESSEE re-demiſes his whole term to Jeffor, reſerving 
rent; leſſor dies; leſſee brings debt againſt the guardian 
of the heir of the leſſee, who received the profits as executor de for 
tert in the debet and detinet. It was argued, that here is no term 
in being for any one to be executor de fon tort of; for this re- 
demiſe was a complete ſurrender in law, and therefore this differs 
from an aſſignment made by leſſee for years of his whole term to a 
ſtranger ; for debt will lie on the contract there, becauſe an inte- 
ret paſſes to him jn reverſion, and as to this purpoſe a term is in 
eſſe by the contract of the parties, and ſo it would be here agamſt 
the firſt leſſor, who was leſſee upon the re-demiſe ; but now be- 
cauſe of the ſurrender, the heir 1s intitled to enter, and the guar- 
dian defendant enters in his right as guardian, which ſhe, being 
his mother, may lawfully do; fo that debt | ng only on the con- 
tract, the term being gone, the plaintiff can't charge any as exe- 
cutor de ſon tort in the debet and detinet. Had the re-demiſe been 
upon condition, the ſurrenderor by entry for non ag might 
have revived the term, and judgment accordingly; and told the 
faint he might reſort to equity if he thought fit. 2 Mod. 174. 

ill. 28 and 29 Car. 2. C. B. — v. Langford. 

2. Demiſe and re-demiſe are but one conveyance in the law, and 
ſuch conveyance is better than a grant of a rent-charge, becauſe 
all ſubſequent grants ſtand on an equal bottom with the firſt, and 
therefore if the laſt grantee make the firſt diſtreſs, he will be firſt 
ſatisfied ; therefore this conveyance was found out for the * 
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I of the perſon who is to have the rent-charge. Arg. N. Ch. R. 
169. XIich. 1690. in caſe of Bladen v. E. Pembroke. 
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(F) Conveyance Good. Though it cannot take 
Effect as the Parties intended. 
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PO SSESSED of a term, grants it to B. and his heirs, 
© it paſſes the whole; foto B. for life it ſhall paſs the 
whole intereſt, and go to his executor. Parl. Caſes 206. in caſe 
of Jermin v. Orchard, cites Pl. C. 424. and 3 Cro. 534. | 
2. Baron poſſeſſed of a long term es years, conveyed it as a fee 
to truſtees and their heirs for the wife and her heirs, for a valuable 
conſideration. She by will deviſed the lands to J. S. to who:n her 
heir at law releaſed. The baron claimed it as a chattle as admi- 
niſtrator to the wife. But Lord Cowper decreed it to J. S. Ch. 
Prec. 480. pl. 301. Hill. 1717. Marſhall V F rank. 
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(G) Bargain and Sale. 
Of what Eſtate, &c. Good, and the Effect thereof. 


I. A BY indenture inrolled þargains and ſells land to B. with a 

way over other land; the grant of the way is not good 

for nothing but the uſes paſſes by the deed, and there cannot be a 

uſe of a thing which is not in , as of a way, common, &c. which 

1 are newly created, no uſe can ariſe by bargain and fale, Cro. J. 
* 189, 190, pl. 13. Mich, 5 Jac, B. R. Bewdly v. Brooks. 


Cro. J. 475 2. The leſſor for years did bargain and fell the reverſion by decd 
- 5 — inrolled to two, and held good. Godb. 272. pl. 38 1. Paſch. 16 
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N 8. C. & S. P. Jac. B. R. Ingin v. Pain. 
1 admitted. — 

q Briag. 128. S. C. & S. P. admitted. 

5 el | 41 I ] 4 1 1 5 

I: a man 3. Upon a bargain and ſale for years of land whereof the bargainor 


—_— himſelf is in poſſeſſion, and the bargainee never entered; if atter- 
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* | lands, pre- Wards the bargainor makes a grant of the reveriion (reciting this 
15 _— the leaſe) it is a good conveyance of the reverſion, and the eſtate was 
2 2 g Veſted and executed in leſſee for years, by the ſtatute, though not 
> Mn Paſſaſion, he to have treſpaſs * without entry and actual poſſeſũon. Relolved by 
3 way ſurten- the two Ch. Juſtices and Ch. Baron Cro. J. 604. pl. 32. Mich, 
8; — 18 Jac, in the Court of Wards. Lutwich v. Mitton. 

[Mt releaſe, but he cannot bring treſpaſs, Per Bridgman, Ch. J. Cart. 66. Paſch. 18. Car. 2. C. B. 
A | in caſc of Geary v. Beacroft, | 

98 But if the words are bargain and ſale for confideration of money, he is in poſſeſſion upon execu- 
>: | tion of the deed, to bring treſpaſs, to take a relcaſe, &c. by the flatute of uſcs, Wood's Inſt. 262. 
12; | 

"i 4. An eflate does nat paſs by a deed of bargain and fale, but only 
we | an uſe, L. P. R. 207. 

ue | (H) Bargain 
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(H) Bargain and Sale of Land. 
Good. In Reſpect of the Manner and to whom. 


t. A BARGAIN and ſale cannot be to one, to the uſe of another; 
for a uſe cannot be upon a uſe ; but a bargain and fale may 

be of land by deed, rendering rent, and the reverſion will be good. 
Poph. 81. per Popham Ch. J. cites 36 H. 8. | 

2. Bargain and ſale before, or after the ſtatute 27 H. 8. by deed, Bendl. 61. 
for 200!. to B. in fee to the uſe of the bargainor for life, &e, or in rg f 
fee, or to the uſe of a ſtranger, this uſe ſo limited is utterly void, and ſeemd 
for the bargain for money implies in it a uſe, and the limitation of ey C. 
the other uſe is meetly contrary. And. 37. pl. 96. Mich. 4 & 5 _ Hs 


Ph. & M. Tyrrel's cale. —ÞD. 155+ 2. 
pl. 20. S. C. 
in the Court of Wards, and S. P. held accordingly. 


| 5 

3. If after 1 R. 3. Cefty que uſe, by words of bargain and ſale 
only, had fold the land to a ſtranger, no poſſeſſion had paſſed by 
this to the vendee but the uſe only, Mo, 34. pl. 113. Trin. 4 
Eliz. C. B. Anon. 

4. A. by deed indented and inrolled in conſideration of 1oOl. paid 
by B. bargains and ſells the lands to B. C. and D. parties to the 
indentures; in this caſe the lands paſs to them all ; for although 
the valuable conſideration be expreſſed to be paid by one, yet it 
muſt be intended, that it was paid for them all, to the end, that the 
land may paſs to them all, according to the meaning of all the 
parties, and a conſideration given by one of the parties is ſufficient 
to convey the land to them all. 2 Inſt. 672. 

5. It muſt be by writing, and not by print or ſtamp. Secondly, 
it muſt be written in parchment or paper, and not upon wood, ſtone, 
lead, or other material. 2 Inſt. 672, 

6. If the deed begins hec indentura, or, this indenture, yet, if 
the deed is not indented, it is no indenture; but if the deed be in- 
dented, though the deed does begin, this deed made, without men- 
m_ = word (indenture) yet it is a writing within this ſtatute, 
_ 2 Inſt. 672. 8 

7. A — and ſale for a valuable conſideration of houſes, or 
lands in London, &c. by word. only is ſufficient to paſs the tame z 
for that houſes and lands in any city, &c. are exempted out of the 
act 27 H. 8. and at the common law ſuch a bargain and ſale by word 
only raiſed an uſe. And the ſtatute of 27 H. 8. cap. 10. does 
transfer the uſe into poſſeſſion. 2 Inſt. 672. x „ 

8. If a bargain and ſale be void in part it is void in all. Brownl. 


37+ 
9. If in the habendum of a bargain and fale of land a fruſt is de- | 412 ] 
clared, this does not make the bargain and fale void, but the con- 
veyance being to the truſtees by bargain and fale, it was wiſely 
done to declare the confidence and truſt. 10 Rep. 34. a. Mich. 
10 Jac, B. R. Per Cur, in Sutton's Hoſpital's cafe. ks 
10. 
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te. If one makes a bargain and fale to A. and ep makes 
a bargain and ſale 1 B. of the ſame land, and the deed to B. is firſt 
inrolled, but the derd to A. is not iurolled within fix months, the 


© bargain and ſale to B. is good. But if the deed to A. had been 


inroll:d within the ſix months; the deed to B. had been void. 
Per Hobart Ch. J. Hob. 165. pl. 194. Paſch. 14 Jac. Arg. 

11. A bargain aud jale made by one who is not in poſſeſſion, nor 
receives the rents, though it be by deed inrolled in conſideration of 
money is not good, if there be no hvery thereupon, (Mich. 23 
Car. 2.) But if there be livery it paſſeth; for the making of the 
livery puts the bargainee into poſſeſſion. So likewiſe if the bar- 
gainor enters and takes poſſeſſion, and then ſeals and delivers the deed 
upon the land. But if the bargainor be in pe 


Non, or receives the 
rents, then the eſtate will well paſs by deed inrolled, without 
livery. L. P. R. 207. 


(1) What amounts to, or ſhall bè ſaid a Bargain 
and Sale. | 


1. IF he in the reverſion upon a leaſe for years, grants his reverſion 

to his leſſee for years, by words of dedi, conceſſi, feoffavi ; and 

a letter of attorney is made ta make livery and ſeiſin, the donee cannot 

zake by the livery, for that the leſiee has the reverſion 3 Per 

Wray and Catline. 3 Le. 17. pl. 39. Mich. 14 Eliz. B. R. 
Anon. 

2. I lands are conveyed by the word dedi, without any words 


of bargain and ſale, and there is a conſideration of money, and the 


deed is debito modo inrolled, the uſe will paſs as well as if the 
words bargain and fale had been in the deed, becauſe of the money 
paid. 4 Le. 110. pl. 224. 19 Eliz. B. R. Gray v. Edwards. 

V. having a rent charge in fee ly indenture, which was in- 
ralled within fix months, gives and grants it to H. in fee, and there 
was no attornment. (Nota, in truth the caſe was, that he er 4 
eertain ſum of money, gives, grants, and ſells the rent, &c. But it 
was pleaded only, that he by indenture dedit & conceſſit) and it was 
ruled without any argument, that the rent without attornment- paſſes 
not, being only by way of grant, and nat of bargain and ſale, although 
the deed was inrolled. Cro. E. 166. pl. 2, Hill. 32 Eliz. B. R. 
Taylor v. Vale. 

4. A. the bargainor reciting by indenture, that whereas F. S. 
was bound for him in a recognizance and bonds, he now, for divers 
good conſiderations, bargained and fold the lands to him and his heirs ; 
the deed was inralled within fix months, but it was found that no 
money was paid within the fix months. Adjudged, this was not a 
good bargain and fale, becauſe in every bargain and fale there 
ought to be quid pro quo; but the fame might be good by the way 
of covenant, if there had been apt words, viz. a covenant to 
ſeiſed to uſes; for if I bargain and ſell lands to my ſon, no uſe 
ariſeth thereby; but it is a good conſideration to raiſe uſe by =o | 
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of covenant. Cro. E. 394. pl. 19. Paſch. 37 Eliz. C. B. Ward 


v. Lambert. 


* 5. A demiſe and grant was adjudged to amount to a Bargain and 2 


ſule, within the ſtatute of uſes. For to make a freehold or inheri- un 
tance paſs by deed indented and inrolled, there need not the preciſe Powis. S. C. 
words of bargain and fale, but words tantamount are ſufficient. — 12 
8 Rep. 94. Hill. 7 Jac. Fox's caſe. '* = 


judgment 
accordiagly. If the words of a leaſe are demiſe, grant, &c. the leſſee is not in poſſeſſion to 
bring treſpaſs, or take A releaſe to enlarge an eltate, &c. till actual entry; but if the words are bar- 
gain and fell for confederation of money, be is in polleſſion, upon execution of the deed, to bring 
treſpals, to take a releaſe, &c. by the ſtatute of uſes. Wood's Inſt. 262.——So the words d,, 
and grant, in a deed indented and inrolled, amounts to a bargain and ſale, if it be for money, and 
the land ſhall paſs without any livery and ſeiſin; per Cur. 8 Rep. 94. a. in Fox's caſe, 


6. A bargain and ſale 7s 4 real contract upon valuable confideration 
for paſſing of manors, lands, tenements or hereditaments, by deed 
indented or inrolled within ſix months after the date of it, without 
livery of ſcilin, or attornment of tenants, 2 Inſt. 672, 

7. Though it be 2 to uſe thoſe words mentioned in the act of 
27 H. 8. yet they ar# not of neceſſity to be uſed; for ꝛ0hatſeever 
words, upon valuable conſideration, would have raiſed an uſe of any 
lands, tenements or hereditaments at the common law, the fame T 
amount to a bargain and ſale within this 8 2 Inſt. 672. 

8. As if a man by deed, inrolled according to this act covenants 
for valuable conſideration to ſtand ſeiſed of lands to the ufe of ano- 
ther, &c. this is in nature of a bargain and ſale within this act. 
2 Inſt. 672. | 

9. A. ſeiſed of certain lands in fee, demiſed the ſame ts C. for 
life, remainder for liſe, reſerving à rent at the feaſt of St. Michael, 
and of the Annunciation; A. by indenture, in conſideration of 50l. 
dees demiſe, grant, fet, and to farm lett the ſame lands to B. for gg 
years, reſerving a rent at the ſame feaſts preſently, and C. the leſſee 
for life, did not attorn; and it was adjudged, that the ſaid demiſe 
and grant, upon the conſideration of 501. amounted to a bargain 
and fale of the faid term. 2 Inſt. 672. 

10. $9 if a man, for valuable conſideration by deed indented and 
inrolled, aliens or grants the land to a man and his heirs, &c. this 
is a bargain within this ſtatute & fic de ſimilibus. 2 Inſt, 672. 

11. But inaſinuch as the intention of the parties is the principal 


foundation of the creation of uſes, F by any clauſe in the deed it 

appears, that the intention of the parties was to paſs it in p9/Jeſſion 

by the common law, there ns uſe ſhall be raiſcd; and therefore if any 

letter of attorney be in the deed, or à covenant to make livery, or the 

like, there nothing ſhall paſs by way of uſe, but, according to the 

intention of the parties, a poſſeſſion by the common law. 2 Inſt. 
A 2 | 


(K) Bargain 
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(K) Bargain and Sale. 
Inrolment by Statute. And by Whom, 


Tt ſhall be 1. * caſe of a deed made by baron and feme to be inrolled, the 


inrolled | * 
—_— feme ought not to be 1eceived to make acknowledgment; 


«xly. Br. and ſuch deed ſhall not be received in Chancery, by reaſon of the 
Ibid. pl. 14. coverture of the feme; though otherwiſe in London by cuſtom, 


_ Ane And error was brought of ſuch acknowledgment taken in C. B. 


acknow- becauſe the Court had no power to take the examination without 
ledgment a writ, but no judgment“ was given. See Br. Faits inrol. pl. 3. 
mall be be- cites 24 E. 3- 64. and Ibid. pl. 10. cites 5 E. 4. 7. 


fore the re- ? 
corder, and an alderman, and the feme ſhall be examined, and ſhall brad a fine at common law 
by the cuſtom, aud uot as a diced oniy ; aud it is good withom livery of ſeiſm. Br. Ibid. pl. 15. 
cites 29 H. 8. 


44) 


2. One came to inrol a deed, and Littletog examined him if he 
was willing, or not; who faid, yes. Then he examined his age. 
He faid, he was 26 years old. Littleton bid him be adviſed; for 
that if it be inrolled, he could never after ſay that it was not his 
deed, nor that he was within in age, nor that it was by dureſs. 
Br. Faits inrol. pl. 11. cites 7 E. 4. 5. 

3. Bond by baron and feme, during coverture, fhall not be in- 
rolled, becauſe it is not the deed of the feme. Br. Faits inrol. pl. 
II, _—— 1 

4. 27 H. 8. cap. 16. S. 1. M lands or hereditaments ſhall paſs 
whereby any ſtate of inheritance or freehold ſhall be made, or any uſe 
thereof by reaſon only of any bargain and ſale, except the bargain and 
ſale be made by writing indented and inrolled in one of the king's 
courts of record at Weſtminſter, or within the county where the 
lands lie, or before the Cuſtos Rotulorum and two juſtices of , 
peace and the clerk of the peace of the county, or two of them, 
whereof the clerk of the peace to be one; and the ſame inrolment 
to be made within fix months after the date of the writings, the 
Cuftos Rotulorum, or Juſtices of Peace and Clerk taking for the in- 
rolment, where the land exceeds not the yearly value of 40s. 25. viz. 
124. to the Fuſtices, and 124. to the Clerk; and for the inrolment of 
ſuch writing, wherein the land comprized exceeds 40s. in yearly va- 
lue 5s. and the Clerk of the Peace ſhall inrol the deeds, and the 
rolls thereof, at the end ; every year, ſhall deliver unto the Cuſtos 
Ratulorum, to remain in his cuſtody amongſt other records of the coun- 
ties, 

5 S. 2. This aft ſhall not extend to lands within any city, borough, 
or town corporate, wherein the Mayors, Recorders, or other officers, 
bave authority to inrol deeds, | 

6. Note by the Juſtices where two jointenants were, and the 
one aliened all his lands and tenements in D. after the ſlatute of in- 
rolments of anno 27 H. 8. cap. 16. and before the inrolment, the other 
jointenant died, fo that his moiety ſurvived to the vendor, and after 


the vendor within the half year inrolled the deed, yet nothing paſſed 
ul 
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d 132 moiety; for the inrolment had relation to the making and 
delivery of the deed ; ſo that it ſhall give nothing but that which 
was fold by it at the time of the delivery of the deed, quod nota, 


Br. Faits inrol. pl. 9. cites 6 E. 6. | 
7. A. ſeiſed of lands in fee by indenture dated 4 October for 


200l. bargains and ſells in fee. It was held, that this deed being 
inrolled 21 March next following, which was the laſt day of the 
ſix months, accounting lunar months, and accounting the ſaid da 
of the date of the indenture for none of them. And all the luft 
intire whole day of 4 Oct. above ſhall be accounted in law the 
day of the date of the indenture; and any part of 31 March which 
was the laſt day of the month, ſhall be ſaid ?nfra ſex menſes. But 
this was a narrow pinch in the cafe. D. 218. b. pl. 6. Mich 4 
and 5 Eliz. Thomas v. Popham. 

8. The Nlatute of inrolments doth not hinder the riſing of any uſes, 
ut only upon bargains and fates, which ſhall not execute by bar- 
gains and ſales but by indenture inrolled; but all other uſes are at 
the common law, which ariſe on conſideration of marriage, &c. 


Arg. Cro. E. 345. pl. 16. Mich. 36 and 37 Eliz. in cafe of 


Callard v. Callard. 
9. Albeit the indenture may be either on parchment or paper, 
yet the inrolment mu/? be on parchment only; and ſo it is expreſſed 


in the clauſe of inrolment by the Clerk of the Peace, viz. that h. [ 415 [ 


ſhall ſufficiently inrol and ingroſs in parchment the ſame, and fo 
much. is implied when the inrolment is in any of the King's courts 
of record at Weſtminſter ; and fo it was adjudged as Mr Plowden 
Cited it before the Lords in Parliament, anno 23 Eliz. in the 
great caſe between HERBERT AND VERNON, which I heard and 
obſerved, 2 Inſt. 673. | 

10. If an infant bargains and ſells lands which are in the realty 
by deed indented and inrolled, he may avoid it when he will; for 
the deed was of no effect to raiſe an uſe; and this /fatute is de be 
intended of lawful and eſfectual bargains and ſales, and ſuch as would 
have raiſed uſes at the common law, and does only reſtrain the 
execution of them that be of no effect, except the deed be inrolled. 
And this ſtands with the reaſon of the common law, that none but 
effectual deeds ought to be inrolled ; and therefore a deed of feoſt- 
ment ought not to be inrolled before livery. But in caſe of a fine, 
the infant muſt reverſe it during his minority; for the conuſance 


is taken by force of the King's writ before a judge, and is voidable | 


by the common law. 2 Inſt. 673. 

11. A. poſſeſſed of a leaſe for years, bargains and ſeils it; the 
uſe is executed, and paſſes without inrolment; for it is not within 
the ſtatute 27 H. 8. of inrolments ; but otherwiſe it is where A. 
wr of land in fee, and bargaigs and ſells a leaſe for years out 
„Hit; for this ought to be inrolled. Per G. Croke, to which all 
the Court ſeemed' to agree. 2 Roll. R. 205. Mich. 18 Jae, 
B. R. Shortgrave v. Rone. 

12. It may be inrolled the ſame day on which it is executed, 
Per Doderidge J. Lat, 14. Mich. 2 Car. in an Anon, Caſe, cites 
Dal. 4 Eliz. 

Vas, VII. Hh 13. By 
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Ven!. 360. 13. By the ſtatute of 27 H. 8. 10. of ſes, the eſtate paſſes by 


Peiry ve e. the contract, and the uſe executed by the ſtatute; then comes the 
adjudged Qi? of inrolment, cap. 16, of the ſame year, and enatts, that no eſtate 
accoremg- ali pays without inrolment of the deed indented, and this within 
3 months. The words are, (unleſs it be by deed indented and 
d. C. a-gued, inrolled) not (until) but (unleſs) and the contract there is with 
dutnojudz> the party that has the eſtate, and the deed is appointed to be in- 
e, ee rolled within certain time, but is otherwiſe in caſe of commil/zoners 
ſaid by tie , bankrupts, who have only a power and no eſtate, and there to 
Curt. —— paſs the eftate, there muſt be not only a deed indented, but the 
NL ſame muſt be inrolled alſo, and in that caſe there is no relation; 
142. Betis for, in this Caſe no time is mentioned within which it is to be done, 
v. 89wvcr. fo that it might extend to 7 or 20 years, which would be dan- 


NG — Adfudzed accordingly. 2 Jo. 197. Paſch. 34 Car. 2. 
tot. Cur. R Perry v. Bowers. 

that inrol- ' 

meint is he eNfary before ane thing cen paſs by ſuch deed of affiznment, or bargain and fale from 
the comm Toner s.—S, P. ald whey uote in oted tit volts not by the ttatete of inrolments, but b 


the dust e of uſes prefently. Hob. 136, in pl. 195. by the two Chief Juthces, and Ch. Baron. 
Paten. ts Jec: in Diymock's Calc, ſent out of the Court ot Wards.—Cro. J. 409. pl. 5. S. C. 
and >. P. ucid accordingly. 


gy % 14. Deed may he inrolled on cath of the execution, 1 Salk. 339. 
33 pl. 1. Mich. 8 W. 3. B. R. Taylor v. Jones. 
Guad. 22. pl. 375. Hil. 13 Jac. a Canc, Winchcomb v. Dunch. 


15. Where two are parties, the ace#n9wledgment of one binds the 
other. 1 Salk. 389, in cafe of Taylor v. Jones, 

16. If a man lives in New England, and would paſs lands here 
in England, they join a meer nominal party with him in the deed, 
who acknowledges it, and it binds. 1 Salk. 389, in caſe of Tay- 
lor v. Jones, and ſays, it is the practice. 


416 } (I) Bargain and Sale. 
In what Catcs the Deed mult be inrolled. 


I, A SEJ3SED of lands in fee makes a leaſe of lands for years, 
and after by deed indented bargains and ſells the ſams 
lands to the lefſze and his heirs, without any word of give or graut 
expreſſed in the deed. Per omnes J. nothing paſſes by the deed, 
unleſs it be ine, for without inrolment the franktenement docs 
not paſs, and this is ns confirmation, Mo. 34. pl. 113. Trin. 4 
Eliz. C. B. Anon, | 
2. Reiit paid to the bargainor at the rent-day incurred after 
the bargain and fale is good, and the bargaince has no remedy, 
becauſe it is a thing executed. Ow. 150. Paſch, 5 Jac, in the 
Court of Wards, in caſe of Sir Hen. Dimmock. | 
w mo 3. Aſter the ſtatute of 27 H. 8. cap. 10. of transferring uſes ints 
| © lis: is. Poſſeſſion if a man by his deed had bargained and ſold for valuable 
the Court Contideration, any lands, &c. of any e/tate of inheritance, freehell or 


"> gs for gears, tlie ſame had been exccut;d by the ſaid act of 27 H. 8. 
—— 8 ! 
: | , Cp - 


FFP n 
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cap. 1o. Now this ad of inrolments reſtrains only efta'es of inhe- Cor. ac. 


ritance and freehold; and therefore bargains and ſales * for years, — 


for what number ſoever, are not reſtrained by this act, though man is yob 


it be not by deed indented nor inrolled. 2 Inſt. 671. {ſd of a 

| leaſe for 
years, and bargains and ſells it. the uſe is executed preſently, and paſſes without inrolment, for it 
is not within the ſtatute 27 H. 8 [cap. 19.] of imolments, but otherwiie it is if A, ſeed in fee, 
bargains and ſells a leaſe for years out of it, this ought to be inrolled. Arg. and all the Cuuit 
lecmed to agice to n. 2 Roll. R. 204 Mich. 18 Jac, B. R. Shorigrave v. Rone. 


4. A. in conſideration of lleed covenants ts ſtand ſeiſed to the uſe 
of B. his ſon, and the heirs of his body, and in default of ſuch iſſue, 
then to the uſe of F. S. in confederation of tool, B. died without 


iſſue, the deed was not inrolled; quære it the uſes can ariſe partly 


by covenant to ſtand ſeiſcd, and partly by bargain and ſale, or he- 
ther it muſt ariſe wholly one way, or wholly the other, and not by 
fractions. Bridgman Ch. J. ſaid in this caſe there was a mixt 


_ conſideration, and there needed no inrolment. See Cart. 144. 


Mich. 18 Car. 4. C. B. Garniſh v. Wentworth. 

5. Though the inrolment of a bargain and ſale ſhall relate to 
the delivery of the ſame deed to avoid meſne incumbrances, yet 
every bargain and fale, before inrolinent, is void, and cannot be 
made good by any relation, becauſe the bargainee has u eftate before 
inrolment, and if ſo, he cannot grant any eſtate. Carth, 178. Hill, 
2 and 3 W. and M. in B. R. Bennet v. Gandy, ; 


(M) Bargain and Sale, 


Inrolment. At what Time; and where. 


i. TT*HE inrolment may be in any of the King's courts of re- 
cord at Weſtminſter ; that is, in B. R. the Chancery, the 

C. B. and the Exchequer, And though the words de (at Weſt- 
miniſter) for that at the time of the making of this act theſe courts 
were there; yet if theſe be adjourned into another place, the inrol- 
ment may be in any of theſe courts ; for the inrolment is conined 
to the courts, whereſoever they be holden. 2 Init. 673, 674. 

2. Or elſe in the ſame county, &c. before the cuſtos rotulrrum, 
_ two Fuſtices of peace, and the clerk of the peace, &c. 2 Inſt. 

74. 

3. The fix months ſhall be accounted after the computation of A deed 
28 days to the month. After the date, and after the day of the may be in- 


: : W x d 
date upon this act is all one; ſo as the date itſelf is taken exclu- — 1 


417] 


five. And yet in the report of Juſtice Dalliſon it is ſaid that it 4+ date, but 


was holden anno 4 Eliz. that if it be inrolled the ſame day it bears that 1s by 


date, it is ſufficient ; but the ſafer way is to inrol it after the day 2 of 


of date. And yet where it has a date, and 1s delivered after, it the law, 


{hall rake ect to paſs from the bargainor from the delivery; for end not by 


a 8 he letter, 
then it became his deed, and not from the date; but the deed muſt Por — 


be inrolled within ſix months after the date. 2 Inſt. 674. Ch. J. Hob. 
140. f.. 190. 
Hill. 14 Jac. Norris v. Gawtry {Hundred of.) —8ee Le, 184. pl. 257. Arg. S. = 
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La replevin the avowant's title was by bargain and ſale inrellad e ſure day, which per Cor, oy 
Hob. 140, is well envagh, and jugginent tor the avowant, & Reb. $61. pl. C1. Mick. 21 Car, 2. 
B. R. Ligov. Chifin. | 


= 


— 4. If the deed indented has no dete, then the day of the deli- 
ies, inrol- 
ment after , 5 
is good. fix months after the delivery. And when the deed is inrolled 
God. 279, within the ſix months, then it paſtes from the delivery of the deed. 


3 . And albeit after the delivery and acknowledgment, either the bar- 
in Canc. gainer or the bargainee dies before inrolment, yet the land paſſes by 


Wach- this act; for the words thereof be, no manors, lands, tenements, or 
| ee hereditaments, ſhall paſs of any eftate of inheritance of freehold, 
Ard. 220. except the deed be inrolled. So as by the common law and the 
* ſtatute of 27 H. 8. of uſes, it ſhall have paſſed. And by the 
Eli. 353, words of this ſtatute when the deed is inrolied it paſſes ab initio, 


as wo the 2 Inſt. 674. 

death of 
e:ther bargainor or bargain:e before ifnro!mcnt, that it is good if i: de intolled within the fix 
months, | 0 


(N) Bargain and Sale. How the Eſtate is, and what 


the Bargainee may do before Inrolment. 


Before in- 1. TF the bargainee of land after the bargain and ſale, and before 
via the inroiment bargains and ſells the ſame by deed indented 


bargain : 13 1 
8 and inrolled to another; and after the H deed is inrolled within 


ard /ells the fix months, the bargain and ſale by the bargainee is good. 
ever, and 2 Inſt, 675, 
after the fir. ths : 
dced is inrolled, the focand bargain and ſale is void. Arg. Roll. R, 425. cites it to have been ſo 
adjudged. 3 Jac. in Bellingham's caſe, | 

Arg. Ow. 149. cites 30 Eliz. Mocket's caſe; and 3 Jac. Bellingham v. Alſop. Cro. J. 52. 
Per hre J. againſt two, fuch ſecond bargain and {oin may be good, Bellingham v. Allop.—- 
Nov. 105. S. C. that it is not good. S. C. cited Hob. 126. pl. 185. and S. F. agiced by the two 
Ch. juitices and Ch. Baron, that the bar gage cannot bargain and tell to another betorc his own 
ders 1mtolled ———Bargaince cannot grant over before inmolment, Coril, Hill, 2 & 4 M.. 
& „I. B. K. Bennet . Candy. 


2. If there be a bargainee of a reverſion and the tenant makes 
104, the bargainee ſhall not have watt unleſs the deed be inrolled 
before the waſt committed. Arg. Ow. 149. 3 Jac. 

{ 418 ] 3. Until inrolment the land remains in bargainor, for the bar- 
gain and fale on the ſtatute 27 H. 8. 16. is but inchoatum & non 
perfectum ; for the indenture of bargain and ſale gives nothing to 
the bargainee till the derd is inrolled according to the ſtatute, 
Arg. 3 Bulit. 216. Mich. 14 Jac. 

4. The bargainor, and not the bargainee, ſhall have treſpaſs, 
or aſſiſe before inrolment. Arg. 3 Bulſt. 216. Mich. 14 Jac. 

5. Bargainee may ſuffer a recovery before inrolment, and this 
js warranted by the common practice; Vent. 361. Hill. 33 & 
34 Car, 2. B. R. in caſe of Perry v. Bowes. 


(O) Bargain 


very is the day gf the date of that deed, and may be inrolled within 
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(O) Bargain and Sale. Inrolment. Relation. 
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I. A MAN gave in tail, the remainder to the King ; the re- 

mainder {hai} not paſs without inrolment, and by the in- 
: rolment it all paſs a principio, as remainder to the right heirs of 
g W. N. who is alive, and after dies, and ſo ice relation. Br. Re- 
lation, pl. 20. cites 1 H. 7. 31. 

2. Where a man /elis his land by deed indented to one, and after 
Le ſells it by another indenture % another, and the loft deed is f. 
inrolled and then the firſt deed is inrolled within the half year, 
there the firſt vendee ſhall have the land; for it has relation to 
make it the deed of the vendor, and to paſs the land from the de- 
livery of the deed; for the ſtatute is that frank-tenement, nor uſe 


— 


32 


een 
— * 1 o 
* „Nea * 4 2 
— 


„ r 9 0 

8 
—— — 23 
- = = 


- - 
m4 . 
_ , reer 
«4 


. 


4 


thereof ſhall not paſs, nor change from one to another by bargain iy 
and fale only, unleſs it be by deed indented and inrolled within 1 
the half year; th#efore it it by deed indented and inrolled within f1 
the half year it ſhall paſs, as the uſe might paſs at the common "1 
law by the fale of land, which was immediately upon the -ſalo. 3 
Br. Faits enroll. pl g. cites 6 E. 6. Per ſeveral Juſtices. bo 
3. 5 Eliz. cap. 26. S. 1. All inrolments of ſuch writings in- 2 
dented, as are mentioned in the ſtatute of 27 H. 8. cap. 16. of lands, bf 
c. in the counties of Lancaſter, of Cheſter, and the biſhoprick 7 
of Durham, being inriiled within fix months after the date thereof, x? 
(viz. theſe in Lancaſhire, in the Chancery at Lancaſter, or before j 
the Fuſtices of aſſiſe there; thoſe in Cheſhire, in the Exchequer at Ty 
Chejter, or before the Juſtices of aſſiſe there ; and thoſe in the 44 
biſhoprick, in the Chancery at Durham, or befere the Fuſtices of H 


aſſiſe there) ſhall be as geod in law, as if they were inrolled in any 
of the courts at Meſiminſter. | | 
4. S. 2. This a& fhall not extend to lands in any city, or town 
corporate, wherein the mayor or other officer has authority to inrel 
deeds. | 
5. A bargain and fale to K. Edward the 6th in Exchange, But fee in 


and acknowledged before a maſter in Chancery, and alſo before the wid. hers" 


chancellor of the augmentations, and delivered in the court and it is faid, 
there put in a cheſt but not inrolled till ſeveral years after. It i the 


was held that ſuch inrolment would not veſt any intereſt in the == 


Queen, Hill, 19 Eliz. D. 355. a. pl. 37- gave arry 

ig ſuch opini- 
on as is reported by Dyer; and that Paſch, 30 Eliz. in Scace, this caſe of Dyer was demed to be 
Law; and Manwood denied his opinion to be as reported there; for that after the acknowledgment 
of the deed, the delivery of it to be inrolled makes it a record, ——>—But ibid. 35 Elz. it was 
agreed by all the Juſtices ia England, that ſuch inrolment was good, and judgment given accord- 
ingly, in the caſe of Dean and Chapter of Windſor v. Middlemorie, —— And fays, that the fame 
was debated and agreed ia the Parliament Houſe; and that it was tetolved by all the Juſtices, that 
the acknowledgment of the deed before the Malter in Chancery, and the delivery of it into the Aug- 
mentation Court, does not make it a ſufficient record before inrolment to veſt the intereſt in tne ; 
King, but when it is now inrolled with other date, it veſts the intereſt in the King with relation, 
For all men are eſtopped to ſay, it is not jnrolled according to the date, and cites to this purpoſe 
Fl. C. 191. iu the eaſe of Lutierd v. Gretten. 


Hh 3 6. Inrol- li! 
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6. Inrolment after livery ſhall not have relation to the date of 
the deed, becauſe now it takes effect by the livery which was 
before the inrolment. Arg. Goldſb, 18. Paſch, 28 Eliz. ſays it 
has been ſo adjudged. | | 

If rent de- 7. If a man makes a leaſe for life rendering rent, and then the 


e leflor bargains and ſells the reverſion, and before the inrolment tae 


Den and rent is behind, and the bargainee demands the rent which was not 
ſa nd paid and then the deed is inrolled, yet he cannot enter for the for- 
fic as feiture, Ow. 69. Trin. 42 Eliz, Arg, faid to have been ſo 
g-n and adjudged, 

(eto ihe ; 6 

1 He, and the leſſee Z-fore inralment pays the rent to the bargainor, and then the deed is inrolled, 
1. 15a good payment, and the bargainor hell not accuunt or it io the bargainee, Godb. 150, 
pl. 309. Mich. 6 fec. B. R. Barker v. Finch, 


8. S. was ſeiſed of certain lands in fee, and acknowledged 2 
recognizavce t9 T. whoſe executrix brought a ſcire facias upon 
the recognizance bearing date the qth of November, anno 41 Eli. 
22ainft & and alleged him to be ſeiſed of the ſaidzlands in dominico 
ſuo ut de feodo the day of the ſcire facias brought, which was 
trav ried by the other party. And the truth of the caſe bein 
by long pl-ading diſcloſed to the Court, was this; S. on the 7t 
of Nev mber before the recognizance acknowledged, by deed indented 
jor money had bargained and ſeld the ſaid land to another, and the 
deed u, thr led 20 Novem. following. The queſtion was, whe- 
ther 8. was, upon the whole matter, ſciſed in fee the gth day of 
November, tic deed not being inrolled till the 20th of the ſaid 
month, And it was adjudged una voce, that S. was not ſeiſed in 
fee of the 1:nd the gth of November, for that when the deed was 
inroll d, the Hargainee was in judgment of law ſciſed of that land 
from the delivery of the deed. And it was reſolved, that neither 
the death of tne bargainor, nor of the bargaince before inrolment, 
ſhall hinder the paſſing of the eſtate. 2 Inſt, 674. cites Trin. 42 
Eliz, C. B. Mallory v. Jennings. 

9A. bargainor, and B. bargainee, before inrolment they both 
grant à rent charge by deed te C. and after the indenture is inrelled 
ſome have ſaid, that this charge is avoided, for, ſay they, it was the 
grant of A. and by the inrolment it hath relation to the delivery, 

which (ay they) ſhall avoid the grant notwithſtanding the con- 
firmation of the other, which had no- ing in the land at that time. 
But the grant is 200d, and after the inrelment by the operation of 
the ſtatute, it hall be the grant of B. and the confirmation of A. 
But if the decd had not been inrolled, it had been the grant of 
A. and tie coifrmation of B. And ſo quacunque via data the 

grant is good. Co. Litt. 147. b. 
10. If a man for a valuable conſideration by deed indented bar- 
gains and ſells lands to another and his heirs, and before the deed 
b inrolled ne {utes a fine, or makes a ferffm-nt to bargainee and 
his h-irs of the fame lands, and after, and within the ſix months 
the decd be inro led, the bargainee thall be in by the fine or feoff- 
ment, and got by the bargain and fale, both by reaſon of this —_ 
5 95 
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(only,*&c.) and that the eſtate by the common law veſted ſhall 
be preferred. 2 Inſt. 671. 672. 


2 
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11. A releaſe of a ſlranger to the bargainee before inrolment I diſſeiſor 1 
is good. So as it holds not by relation between the parties by „ in 
11 Ic 4 


fiction of law, but in point of eftate, as well to them, as to 14nd. ,nd 


{trangers alſo. 2 Init. 675, < Fife res '| 
raſosits bare 40 

2inze é fore inrolment it is void, Arg. Roll. R. 423, fays, it was ſo adjudged, eb Ei:z, i 
| | 


locket's caſe, 
But a releaſe to the diſſeſſor before inrolment had been good, and then the inrolment fhonld paſs 


the eſtate to the bargaince, aud he ſhould lake advantage of ihe ieleaſe, Roll. Rep. 443. Mich. 
14 Jac. in pl. 16. 
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12. A recovery ſuffered again/? the bargainee before inrelment, J 420} 
(the deed indented being after, within th: fix months. inrolled) | 
is good, for that the bargainee was tenant of the freehold in judg- is 
ment of law at the time of the recovery, And non refert when f 
the deed indented is acknowledged, ſo it be inrolled within the fix ' 
months, And all this was afterwards affirmed for good law by L 
the court of C. B. Trin. 3 Jac. Regis upon a fpccial verdict 7 

£ 
; 


— 


©} ney, . 
» a4 1 


given upon an ejKtione firmæ between Lellingham v. Alſop. 
2 Inſt. 675. 

13. Bargain and ſale, the 1/7 of May and bargarnee covenants Ow. 69. 
to grant over all bis land, which he had the I/ of May, and after 8: S. C. 
the deed is inrolled he is not bound to grant this land, which he , sr 
has by the bargain and ſale, Roll. R. 425. Mich. 14 Jac. B. R. Ricnard 


Cites Sir John Cutt's caſe, Brockett, 
| and Mor- 


gan's caſe. 


14. A. barzained and fold land to B. by deed indented bearing Rol. R. 
date 11 June, 1 Jac. afterwards 12th June the fame year exmmon 44: tes 
was granted to B. for all manner of cattle commonable upon the 5 Cor. 
land; 15th June the deed of bargain and ſale was inrolled, and natur. 
it was adjudged a good grant of the common; and the inrolment 
{hall have relation as to that, though for c/atera! things it (hall 
not have relation, Godb. 270. pl. 377. Mich. 15 Jac, B. R. 

Ludlow v. Stacy, 
15, A leaſe for years made by bargainee before inrollment is Heil. 82. 
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void, and intolment after ſhall not make it good. Cro. C. 110. ” — & . 
pl. 2. Paſch. 4 Car. C. B. in caſe of Ilham v. Morrice, cords 1 
; 1 
(P) Bargain and Sale. Pleadings, &c. [ 
1 
1. * replevin the defendant fſh-wed, that P. was ſeiſed, and 3 Le. 7 | 
granted the land by the words of dedi & conceſſi to A. and 2 : f 


in Chancery, 4 Nov. 20 H. 8. The plaintiff pleaded, tbat P. by mtoudem 11 
indenture, 12 Od. 30 H. 8. demiſed it to H. for 99 years, and „ {5 
that afterwards P. by indenture dated as above, viz. 4 Nov. 29. word ese. 7 
and primo deliberat x Nov. 31 H. 8. dedit & conceſſit, allsthe ceived) is 1 


there miſe 


ſaid lands, leaſed to H. to the ſaid A. ut ſupra, and traverſed, that — 9 
5 H h 4 q the vetſed. 1 


. 7 . . . 4 
his heirs, pro certa pecuniæ ſumma, by indenture dated and inralled B; m, S. 6. i 
U 
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Le. 183. rhe ſaid P. the ſaid 29 Nov. 20 H. 8. deiit & eonceſſit, the ſaid 


n „ land to the ſaid 7. Upon demurrer the Court held clearly, that 


Franklin, the averment of primo deliberatum againſt a deed inrolled ought 
H. zi not to be * received, for by the fame reaſon it might be averred, 


* de that nunquam deliberatum, and fo upon the matter non eſt factum. 


S. C. a:gu- 2 Le. 121. pl. 168. Mich. 29 Eliz. C. B. Holland v. Boin. 


e .—— 

Sav. 41. Holland v. Downe. S. C. the point was if againft the time of inrolment of a deed in 
Chancery averment cannot be taken, that the deed was firit delivered at a time after the inrolment, 
and adjudged avyainſt the defendant; and it feemed to the Court, that a ſtranger ſhall not be 
eſtopped by the inrolment, but th parties ſhall be bound by nt; for though the inrolment is te- 
puted to be of record, yet it is not a record created by any judicial act; for it is not like to a re- 
coguizance; and in all recognizances nul tiel record 1s a plea, The ſealing and delivery is the 
force of ſuch deeds, and not the inrolment; but in cafes of recogmzances, there they take their 
force and effect by the inrolment and the cognizance only, and not by the delivery; and thereforg 
he may well enough be received to deny the time of the delivery, which is only a matter of fott; 
but the conuſance before a Judge is matter of record, and thereby the debt is created. But obli- 
gations, inden:ures. and deeds of feoſtment, take their force by the delivery, ana conſequently is a 
per fett act before the conuſance is taken and before any intolment, and fo the bar to the avowry 
wes adjudged good, and judgment was given for the plaimiff. Ow. 138. Howard's caſe, 
S. C. favs that in truth it was delivered, acknowledged, and inrolled afterwards, and that it was 
b-14 that the bargainee { but ſeems to be miſprinied for (leſſee)] was without remedy at the com- 
mon law; for he cannot plead that it wes acknowledged or delivetedufter the date of the day 
acknowirdzing it, and that if ſuch a plea ſhould be admiticd coutrary to the record, it would ſhake 
moit of the affurances in Eugland, 


[ 421 ] 2. If a man bargains and ſells his land in fee, and by thoſe words 
onlv, and makes l:very. yet the bargainee _ plead, that the in- 
denture was nt inrolled, For a bargain includes a grant. Per 
Curiam. Noy 66. Ofinand and his wife. 

3. If a man pleads a bargain and ſale, in which no confideration 
of money 1+ expreſſed, there it muſt be quverred, that it was fer 
money, and the words (for divers conliderations,) ſhall not be in- 
tended for money without averment, but if the deed expreſſes for a 
competent ſum of money, though the certainty of the ſum be not 
expreſſed, it is good enough; for againſt this expreſs mention in 
the decd, no averment, nor evidence ſhall be admitted; reſolved 
per tot. Cur. clearly, and judgment accordingly. Mo. 569. pl. 
777. Trin. 41 Eliz. Fiſher v. Smith. 

4. lbeit no valuable conſideration be expreſſed in the indenture, 
yet if any were given, the fame may be averred, and the land does 
ſufficiently paſs. 2 Inſt. 672. | 

5. if a died be fhewed in court, or in the euſtody of the Court, 
and hy miſchance the jeal is broken off, the Court ſhall inrol the 
de q in court for the avail of the party. 2 Inſt. 676. 

5 M d. >, 6. In declaration ſetting forth an indenture of bargain and fale 

e 6 inrollel, it is not enough to ſay that it was inrolled juxta formam 

So "og ſiatuti, but it muſt likewiſe mew in what court, that the Court may 

affirmed, know Whether it be duly inrolled, and that the party may know . 

where to ſcarch for it, Cro. J. 291. pl. 9. Mich. 9 Jac. B. R. 

Warley v. Purley, : | | 

7. An inraiment was pleaded to be made before T. a Juſtice of 
peace of the Me Riding in Yorkſhire, and W. clerk of the peace 
there; it was held clearly, that though the words of the flatute 
are before the Juſtices of peace of the county) yet it will ſerve 
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before a Juſtice of peace of the Weſt Riding, if the lands lie there. 
Hob. 128. pl. 163. Hill. 13 Jac. Perkin v. Perkin. 

8. A. leajed for years, rendering rent half yearly, and afterwards 
bargained and ſold the reverſion by deed bearing date before the 
rent-day, but the rent-day incurred before the deed was inrolled; 
in debt for this rent the bargainee declared upon this deed, and 
averred, that it was inralled within the fix months, according to the 
ſtatute ; exception was taken to the declaration, becauſe the plain- 
tiff did nat ſhew whether the deed was inrolled before or after the 
rent- day; but the Court agreed that it is well enough it being 
pleaded to be according to the ſtatute ; and if it was not inrolled 
before the rent was due, that ought to be ſhewn by the defendant. 

Lat. 157. Trin. 2 Car. Hall v. Dewe. | 

9. In debt for rent the plaintiff declared on a leaſe for years Sty. 34. 
made by ſtranger, who by a certain indenture debits modo irrotulat? — 
jn Chancery, ſeld the reveron ta the plaintiff; upon nil debet ju —— 
pleaded, the plaintiff had a verdict; but the judgment was arreſted, afierwards 
becauſe he did not ſet forth that the inrolment was within fix 3 
ꝛanths, nor ſecunchm formam ſiatuti; and though it was ſaid DONE I 
(debito modo irrotulat*) that would not help, becauſe it might be charge by 
io at common-law ; and verdict could not make the declaration u_ and 
good for want of a convenient certainty for the foundation; and — 
therefore on great deliberation adjudged againſt the plaintiff. 5 ſays 

at it way 


All. 19. Trin. 23 Car. B. R. King v. Somerland. — 


Zormam ſtatuti, nor that there was any attornment. The Court held this naught, and that the 
faying virtute exjus be wat ſeiſed, will not help it. Cart. 221, Paſch. 23 Car. 2. C. h. 
Anon, The reporter ſays, quære if after a veidict; for the caſe there was upon demurregs 


Ibid. 
10. A bargain and ſale pleaded of rent, but without ſetting forth Vent. 108, it 


@ny confideration, is ill, but upon iſſue of non conceſſit, the want — In: 
of * ſetting it forth is cured by verdict ; for it ſhall be intended to tiamss. C. 5 
be proved on the trial; and judgment accordingly. Lev. 308, »djudged f 

309. Hill. 22 & 23 Car. 2. B. K. Mannington v. Guillims. 178 


Raym. 200. Guilliams v. Mannington, S. C. mentions the deed as duly inrolled, but it being »4 
picaded by way of bargain and ſale, and that by virtue thereof and of the ſtatute for transferring 1 


of uſes into poſſeſſion he was ſeifed, and yet alleges no conſideration, not fo much as pro quadang 4 
pecuniæ ſumma, it is not good. 1 
: *[422] | 
It. Where a man in pleading ſets forth his title by @ conveyance 1 
in which are the words give, grant, releaſe, N bargain, ſell, [1 
Xe he muſt expreſs to which of them he will uſe it; per Twiſden. 1 
Vent. 109. Hill. 22 & 23 Car. 2. B. R. in a note at the end [3 
of the caſe. H 
12. 10 Anne cap. 18. S. 3. I here in any declaration, avowry, {1 
bar, or other pleading whatſoever, an indenture of bargain and ſale 1 
inrolied ſbali be pleaded, with a profert hic in Curia, the perſon ſo 1 | 
pleading it, may produce a copy of the inrolment of the bargain and | 
ſale ; which being examined with the inrelment and ſigned with the [3 
proper officer, and proved an oath te be a true copy, ſhall be of the ; 
ſame effef, as if the original indenture of bargain and ſalenvere $7 
produced, | 
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425 | Deer. 
Provided that this af? Hall not give any benefit in pleading 


or deriving a title to any rent, which hath not been paid, or levied 
within twenty years next before the time of ſuch pleading or de- 
riving a title, 


For more of Deeds in general, ſee Faits, Jnrolment, and 
other proper 1 utles, | 


(A) How far protected. 


1. TF deer are Filled in an incleſure which is 19 park, the owner 
p ſhall recover damages, Kelw. 203. 21 l. 8. | 
And if a 2. If a deer goes out of a park, though it be in the King's caſe, 


deer go out yet it is lawful for the owner of the ſoil to take it, if it be in 


£9: the place where the deer hath chaſe and re-chaſe. Per. Cur. 


dorelt into Poph. 141. in the Eart of Northumberland's caſe, 


© man's 
land, though the man ought, or uſed to pale againſt the foreſt, vet neither the foreſter, or any 


elſe can take them out, for now the King has no property in them, becauſe they are wild beaſts, 
Per Brian. Kelw. 6. Mich. 13 Hf. 7.— Owner of land may hunt ſuch foreft deer, and if the 
Geer fly to the foreſt, and the hounds purſue them, be ought to call in his dogs, and ſo he may 
zultify. Per Doderidge J. Poph. 162. Paſch. 2 Car, B. K. 
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(A) Proceedings againſt Deer-Stealers, 


and Exceptions to Convictions, 


v4, as a 
2 8 


* 
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1. PHE method of proſecution on 3 end 4 M. and M. 10. per 12 Mod, "1 

1 Holt Ch. J. is thus, viz. The perſon convicted, if preſent, 314 31G, i 
= may be detained in cuſtody two days, in which time the Juſtice W. g. S. c. | 
5 ought, by warrants, &c. at his diſcretion to make what inquiry he The King i 
F can, ſo as to inform and ſatisfy himſelf whether the penalty may Y-Chalonery 1 
. be levied by diſtreſs ; and if he finds there is nothing to diftrem, 1 
b then he muſt make a record thereof by way of adjudication, viz. 9 
5 That it appearing ia him that the party hath not any goods by which tx 
: the penalty may be levied by diſtreſs, therefore in purſuance of that 0 
i flatute he doth award him to priſon (at the end of two days, but q 
not before.) If the perſon is abſent when convicted, then the 4 
Juſtice muſt make a warrant to diſtrein; and if there is nothing 2 

on which a diſtreſs may be made, then after two days he muſt 1 

make a record thereof ut ſupra, and then iſſue out his warrant of fl 
commitment, Carth. 509. Hill. 11 W. 3. B. R. The King "7 

7. Chandler. ; ly 

2. Information on the ſtatute of deer- ſtealing. Exception was 2 Show. | 

taken to a witneſs, becauſe he was party and proſecutor, The ay. 1 
exception was over- ruled. Comb, 35. Mich. 2 Jac. 2. B. R. exception Þ 

The King v. Drake. | taken, and | 

to this the 


Court ſtuck a little, and Ld. Herbert declared it unreaſonable that it ſhould be ſo, but here was 
a particular law which made the offence, and creates a particular form of proceeding; and per 
Wythens, J. the two juſtices of peace are ſole juoges of the credibility of the witneſſes; and 
ſo all the Court delivered their opinions ſeriatim & ſeparatim, that it was well enough; et fig 
non allocatur, 


a K — 
„ „„ Re 


,? 
. — — — hh 


3. On a conviction of deer- ſtealing, exception was taken, 1ſt, 
That two Juſtices, upon a ſingle oath, have convicted a man for 
breaking and entering a park, and courſing a deer, and impoling 20l. {1 
penalty for it; whereas there is no ſtatute againſt breaking the 1 
park; and the offence by 13 Car. 2. cap. 10. is courſing, &c. 1 


—— —ͤ— WS » — * 


and the penalty they have impoſed is pro offenſo præd. generally; | 
but the exception was diſallowed, and it was anſwered, that the ! 1 
offence was hunting the deer. 2 Show. 490. Mich. 2 Jac. 2. 1 
B. R. The King v. Drake. | 8 

4. 2dly, They have vt ſaid, that we did courſe without their i 


conſent, but only that we did break the park without their conſent; 
| now 


; 
| 
| 
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now we might break the park without their conſent, and have their 
conſent to hunting notwithſtanding ; thoſe words toithout conſent, 
can never go to the whole; for if it is not placed in the begin- 
ning, nor in the end, but only in the firſt clauſe, deſcribing the 
manner how, juſt before the adverb illicite; then comes the other 
clauſe, & unum damam illicite fugaverunt; but this exception was 
diſallowed; for the abſque conſenſu ſhall go to the whole. 2 Show. 
0. S. C. 5 
5 5. Zdly, That here are ſeveral penalties for one courſing; whereas 
the detign of the ſtatute, by the dividend of the penalty, ſeems to 
[ 414 7 be only to give a ſatis faction for the deer ſpoiled; but this excep- 
tion was diſallowed; for by the words of the ſtatute, every ſeveral 
rſon forfeits 201. a-piece. 2 Show. 490. King v. Drake. 
3 Show: 6. The defendant was indicted at a quarter-ſe{Tions, for break- 
455-F1-419- ing a park and taking away a deer ae bones & catullis, &c. iſt. Ex. 
_ ception, Becauſe one cannot have ſuch a property of a deer in a park, 
C. Ex- as de bonis & catallis. 2d, It is extitif 3 for ex:/tit, 
8 3d, That ?he price is guadragint'. But it was anſwered by the 
4 Court. xit, The offence is, killing the deer, &c. which is well 
mdiftmem laid, and de bonis & catallis is ſurpluſage. 2dly, Extitit, or ex- 
— — iſtit, is good both ways. 3dly, It is good without any price. 
mon ſtay. Cites Co. Ent. 362. And the indictment was confirmed. Comb. 


ti, andthere- 69. Mich. 3 Jac. 2. B. R. The King v. Foot. 


fore naught, 
becauſe there was no Hatute againit brezking the park, but only againſt chaſing, hunting, and kill. 


ing, &c. but the Court, without 2ny aniwer to the exceptions, refuſed to qualh it, and bid them i0 
plead or demur, 


7. Three were convicted of deer- ſtealing on the late act, one 
on his confeſſion, and two on evidence, and the judgment ſaith, 
that all three were convict de ſeparalibus afenſis by 2 and 
teſtimony, and held good reddendo ſingula ſingulis, but for another 
exception (venatus in parculum) the conviction was quaſhed, 
Cumb. 233. Hill. 5 W. & M. in B. R. The King v. Moſely. 

S8. The defendant was committed (upon a conviction for deer- 
ſtealing) for a year, and till ſuch time as he fhruld be ſet in the pil- 
fory ; whereas the at? ſays, for a year only, and therefore he was diſ- 
charged. Comb. 305. Mich. 6 W. and M. in B. R. Clark's caſe. 

Mod. 321. 9. Upon a conviction for deer-ſtcaling ; Northey took excep- 
— A bar tion, that whereas by the ſtatute the offender ought to be proſecuted 
an informa» Within tibelue months, which muſt be underſtood lunar months, 


tion is no here the offence was 14 Auguſti 7 M. 3. the convidtion 13 Auguſti 


16-7 rrp 8 W. 3. Indeed it is faid, Ipſo P. debito modo proſecut' infra 
party was 12 menſes poſt offenſ'. The Court ſeemed to allow of the ex- 
not proſe- ception. Holt ſaid, here is a ſpecial juriſdiction newly ſet up, and 
— not known in law before, and therefore the act muſt be ſtrictly 
months af- purſued, and muſt appear to be fo, they need not ſet forth every 


ber the ol. ſtep of their proceedings, but ſo much that it may appear to be 


force com- 


| mined: but debito modo in reſpect of time, &c. for perhaps they might con- 


it was an- ſtrue twelve months to be all one with a year. Comb, 439. 


Fwered Trin. g W. 3. B. R. The King v. Peckham. 


that the record ſets forth, that the deſet dant debito modo ſecundum ſor mam ſtetuti convictus fuit, 


which 
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which is well enough. — Carth. 406. S. C. and this difference was taken, to which the Court 
agreed, viz. Where time mentioned in any ſtatute is expreſſed by the year, half year, or quarter 
of a year, it is always computed in law by folar months, (viz.) twelve calendar months for a year ; 
but where months are mentioned in a ſtatute, and not years, thoic are always computed by the 
moon, (viz.) four weeks to the month; therefore this ſtatute appoint:ng the profecution to be 
within twelve months after the fact; and twelve lunar months being expucd before any prolecus 
tion, for that reaſon the conviction was quaſhed, | 


10. On a warrant directed to all conſtables, it is the ſame as if 
directed to each particular conſtable, and every one ig bound to exe- 
cute it in his particular juriſdictian; but if one conftable returns, 
that he has ns diſtreſs in the county at large, it is ill, 12 Mod. 

314. Mich. 11 W. 3. King v. Chaloner, 

11. F. was convicted in a ſummary way on the ſtatute of deer- 21d. Ræym. 
ſtealing; to which it was objected, 1ſt, That it did ner appear on * — 
the record that the defendant had any notice to come and mate his fame ina 
defence, et citatio eſt de jure naturali, that none be convicted with- do not ap- 
out an * opportunity of making defence; quod Cur” conceſſit. But , 
this being by perſons by law intruſted with the adminiſtration of (425 
juſtice, we will intend they have 33 regularly and legally, 
if the contrary appear not. 2dly, Not ſhewed to be the offence 
deſcribed by the ſtatute; for it is not ſaid that deer were 1ſudliy 
kept there for ten years before, Per Cur. If that be notoriouſly 
tnoton, it need not be averred. 3dly, It is ſaid, we killed the deer 
without the conſent of the owner on ſuch a day; ſo they tie up the 
want of conſent to the day, and that is ill, for the conſent might 
have been given the day before to kill the deer the next day, and 
then it would be a lawful killing, though in ſtrictneſs without the 
owner's conſent on that day. But per Cur. a conſent to day to 
kill a deer any day for a month is a conſent for every day till it be 
executed or revoked, which cannot be till notice, Laſtly, It was 
moved to ſtay the affirming the convictian, becauſe there was an in- 
formation for perjury againſt the witneſs on whoſe oath it was, till 
that were tried. But nevertheleſs it was confirmed. 12 Mod. 

453. Paſch. 13 W. 3. The King v. Ford. 

12. Exceptions to a conviction of deer- ſtealing, where the fact , Mod. 77. 
was laid to be done in foreſta uſitata for keeping deer, and that the 
defendant killed a deer without conſent of the keeper ; and inſiſted 3 2 
that zitat. might be meant of a long time before, and there might affrmed. 
be the conſent of the ranger; ſed non allocatur, for the leave of 
the ranger is the leave of the keeper, and (4) ſpeaks the preſent 
time, as well as time paſt. 1 Salk. 377. pl. 22. Mich. 1 Ann, 

B. R. The Queen v. Smith. 

13. In a conviction of deer- ſtealing, it was agreed. 1ſt, That 
the fact in the conviction need not be laid contra pacem; for mere 
form, or form or formality is not required in theſe nor any other 
ſummary proceedings, et per Northey Attorney General, This 7s 
net the King's proſecution, (he can have no fine) but the proſecution 
of the party, and this is the memorandum of what the juſtice had 
done in that matter. 1 Salk, 378. pl. 23. Mich. 1 Ann. B. R. 

The King v. Chandler. 

14. Secondly, That inter ſuch a day and ſuch a day he killed 

three deer is good; for if a day certain were alleged, the informer 
| 15 
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is not tied up to that; now in theſe caſes he is confined to give 
evidence of a killing within theſe days, ſo that it is more certain and 
better for the defendant. 1 Salk. 378. in S. C. 
15. Thirdly, "That an wnlawful killing is ſufficient, and it need 
not ſet forth a hunting, nor haw the deer was Killed. 1 Salk. 378. 
in S8. C. | 
16. Fourthly, That geo confideratum eft quad canvictus eff, with- 
out et gued forrsfgci t, is ſufficient; for the ſtatute gives that in 
conſequence, and the judicial part ends at the conviction ; the reſt 
is only conſequence and execution. 1 Salk. 378. in S. C. 
JThisinthe 17. Fifthly, That if the owner of the park dies before execution, 
1 and the conviction is affirmed here; his executors hall have a 
rode of the levari facias (|| fed videtur, it mult be p affidavit, and then the 
zeporter, matter ſuggeſted on the Roll) ſo may the churchwardens without 
ſuggeſtion or ſcire facias, and fo may the King. 1 Salk. 378, 
in 8 | 
18. A conviction againſt the defendant for killing deer was re- 
moved into this Court by certiorari, and was quaſhed, becauſe it 
was ſaid only, that he killed deer in quodam loco, where they had 
been uſually kept, and did not ſay incloſed. 2 Ld. Raym. Rep, 
* 426] 791. Trin. 1 Ann. B. R. The Queen v. Moore. 
A convicti- 19. It was moved to quaſh a conviction of deer- ſtealing on 3 & 4 
3 W. & M. taken by a juſtice who entered into a glever'S-Hhenſe, and 
—_— finding a deer-ſiin, aſked him how he came by it? the glover ſaid, 
had ſkins in He bought it of J. S. who not giving a good account of himſelf was 
ny convicted. And the Court held, that the juitice might enter and 
— are. Convict the perſon that ſold it; for the ſtatute might be eafily 
fins were evaded, if the deer-ſtealer could diſcharge himſelf by a ſale. 1 Salk. 
— 9 "is 383. pl. 33. Trin. 7 Ann. B. R. The Queen v. Jennings. 


ſufficient, but Was quaſhed; for this conviction muſt be taken ſtrictly. MS, Rep. Trin. 7 Ann. 
Jennings's ca ſe. 


20. Upon the ſtatute of 3 & 4 W. & M. the queſtion was, 
whether Juſtices of Peace might convict the offender in his abſence, 
upon his default to appear after having been duly ſummoned; and 
after ſeveral arguments in ſeveral terms, the Court held that they 
might, and the conviction adjudged good. 10 Mod. 248. Trin. 
13 Ann and 341. Mich. 3 Geo. and ibid. 378. Hill, 3 Geo, 
B. R. The Queen v. Simpſon. 

21. An information granted againſ tos Fuſtices for convicting a 
perſon of deer-ſtealing, becauſe he had in his cuſtody four buck+ſkins 
dreſſed into leather, and made a third perſon give bond for payment 
of the forfeiture ; for buck-ſkins dreſſed into leather are not within 
the ſtatute any more than a man's having a pair of buff breeches. 
They muſt be freſh raw ſkins. Paſch. 2 Geo. B. R. The King 
v. Sadler. | 

22, Conviftion upon deer-ſtealing guaſhed, becaufe it did not 
appear when the deer was killed, and the proſecution muſt be 
within a year. MS. Caſes P. 2 Geo. B. R. The King v. Dell. 

23. The defendant was convicted upon the 3 and 4 W. and M, 


cap. 10. for killing deer in the Biſhop of Wincheſter's Park; ex- 
ception 
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ception was taken to the conviction, 1ſt, Becauſe it ſet forth that 

S. tos an oath to ſay the truth concerning the premiſſes & fie 
jurat” exiſten' dicit deponit & jurat, without ſaying, ſupra ſacrament” 
ſuum predittum, which it was ſaid was neceſſary to make what he 
{wore, to appear to be {worn in purſuance of the oath, which he 


took to declare the truth upon the premiſes, for it might be, that 


what he did depoje was in purſuance of an oath extrajudicially adm - 


niſtred, and fo the uncertainty would prevent his being convicted of 
perjury if his oath was falſe, but diſallotued per tot. Cur. and it was 
held, that the words in the conyiction did ſufficiently ſhew, that 
what he depoſed was in purſuance of the oath aforementioned, and 
as certain as the entry of all verdicts, 2dly, Becauſe it ſaid, that 
the defendant poſi ſummenitionem ei debita modo fac appeared, but 
did not fet forth the day of the ſummons, nor that it was to anſwer 
to that information, both which it was ſaid were neceſſary; the 
firſt that the Court might judge, whether the defendant had a 
reaſonable time to prepare for his defence; the ſecond, that the 
defendant might knAy what to anſwer unto ; but the Court over- 
ruled the exception, and held, that debito modo ſummonit' was 
ſufficient, and that it was the common form, and that in this caſe, 
there was no need to mention any ſummons, becauſe the defendant 
appeared, and that itMad been often ſo adjudged, and that his ap- 
pearance and defenge made the other part of the exception wholly 
groundleſs. Zdly, Becauſe it ſaid, that cauſa information præd & 
information pred & evidentia per pred. J. S. (who was the wit- 
neſs) audit” & plene intellect', whereby it appeared, that the cauſe 
of the information, &c. was heard and underſtood by the witneſs, 
but did not appear that it was heard, &c, by the defendant ; but the 
Court difallowed this exception, and held, that per pred. J. S. re- 
ferred to evident” and not to audit” &c. and that audit* & intellectꝰ 
extended to every one that was preſent and concerned, and that 
the ſubſequent words, viz. that the defendant was ſpoke to by 
the juſtice, if he had any thing to fay why he ſhould not be con- 
victed of the premiſſes, ſhewed that he was ſufficiently acquainted 
with the matter. N. B. Eyre ſaid, that it would have been bet- 
ter, if inſtead of per pred. J. S. it had been per præd. the defend- 
ant audit” &c, MS. Rep. Trin. 4 Geo. B. R. The King v. 
Coldham. 

24. The defendants were ſcverally convicted of deer- ſtealing, 
upon the 3 & 4 W. 3. cap. 10. TI wo exceptions were taken to 
both the convictions; Iſt, Becauſe the 2 upon whoſe teſtimo- 
nies the defendants were convicled, appeared to be of the ſame pariſh 
where the facts were committed, and ſa might be entitled to part of 
the penalty, and conſequently not indifferent and credible witneſſes. 
The ſecond, becauſe the judgment was only, that the defendants 
Hpould pay 3ol. whereas it ought to have been for 3ol. or impriſon- 
ment, &c, but both were over- ruled per tot. Cur. the firſt, becauſe 
the Juſtice of Peace hath averred them to be credible witneſles, 
and it doth not appear that they were of the poor of the pariſh, 


The ſecond, becauſe the judgment for 3ol. is to be firſt given, 


and 
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is not tied up to that ; now in theſe cafes he is confined to give 
evidence of a killing within theſe days, ſo that it is more certain and 
better for the defendant. 1 Salk. 378. in S. C. 
15. Thirdly, That an anlawful killing is ſufficient, and it need 
not ſet forth a hunting, nor how the deer was Killed. 1 Salk. 378. 
in S8. C. 
16. Fourthly, That idee conſideratum eft quad convictus off, with- 
out et gued forifaci t, is ſufficient; for the ſtatute gives that in 
conſequence, and the judicial part ends at the conviction; the reſt 
is only conſequence and execution. 1 Salk. 378. in S. C. 
[Thisinthe 17. Fifthly, T hat if the owner of the park dies before execution, 
1 and the conviction is affirmed here; his executors hall have a 
A notg of the levari facias (|| ſed videtur, it muſt be pn affidavit, and then the 
zeporter, matter ſuggeſted on the Roll) ſo may the churchwardens without 
ſuggeſtion or ſcire facias, and fo may the King. 1 Salk. 378, 
in S8. C. | 
18. A conviction againſt the defendant for killing deer was re- 
moved into this Court by certiorari, and wks quaſhed, becauſe it 
was ſaid only, that he killed deer in quodam loco, where they had 
been uſually kept, and did not ſay incloſcd. 2 Ld. Raym. Rep, 
*[ 426] 791. Trin. 1 Ann. B. R. The Queen v. Moore. 
A convicti?ꝰ 19. It was moved to quaſh a conviction of deer- ſteualing on 3 & 4 
* In W. & M. taken by a juſtice who entered into a glover's-houſe, and 
—.— finding a deer Hin, aſked him how he came by it? the ghover ſaid, 
had ikins in he bought it of J. S. who not giving a good account of himſelf was 
2 convicted, * And the Court held, that the juitice might enter and 
Is ar Convict the perſon that fold it; for the ſtatute might be eafily 


fins were evaded, if the deer-ſtealer could diſcharge himſelf by a ſale. 1 Salk. 
found in his 383. pl. 33. Trin. 7 Ann. B. R The Queen v. Jennings. 


houſe, is not 
ſufficient, but was quaſhed ; for this conviction muſt be taken ſtrictly. MS, Rep. Irin. 7 Ang.“ 
Jennings's caſe, 


20. Upon the ſtatute of 3 & 4 W. & M. the queſtion was, 
whether Juſtices of Peace might convicl the offender in his abſence, 
upon his default to appear after having been duly ſummoned; and 
after ſeveral arguments in ſeveral terms, the Court held that they 
might, and the conviction adjudged good. 10 Mod. 248. Trin. 
13 Ann and 341. Mich. 3 Geo. and ibid. 378. Hill, 3 Geo- 
B. R. The Queen v. Simpſon. 

21. An information granted againſt two Fuſtices for convicting a 
perſon of pg ran 5 he — 2 de Ras el. fim 
dreſſed into leather, and made a third perſon give bond for payment 
of the forfeiture ; for buck-ſkins dreſſed into leather are not within 
the ſtatute any more than a man's having a pair of buff breeches. 
They muſt be freſh raw ſkins. Paſch. 2 Geo. B. R. The King 
v. Sadler. | | 

22. Comvittion upon deer-ſtealing guaſhed, becauſe it did not 
appear when the deer was killed, and the proſecution muſt be 
within a year. MS. Caſes P. 2 Geo. B. R. The yr = Dell. 

23. The defendant was convicted upon the 3 and 4 W. and M. 
Cap. 10. for killing deer in the Biſhop of Wincheſter's Park; ex- 
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ception was taken to the conviction, 1ſt, Becauſe it ſet forth that 

S. tot an oath to ſay the truth concerning the premiſſes & fie 
jurat” cxiſten' dicit deponit & jurat, without ſaying, ſupra ſacrament” 
ſuum prædictum, which it was ſaid was neceflary to make what he 
{wore, to appear to be ſworn in purſuance of the oath, which he 
took to declare the truth upon the premiſes, for it might be, that 
what he did depeſe was in purſuance of an oath eætrajudicially adm - 
niſtred, and ſo the uncertainty wouid prevent his being convicted of 
perjury if his oath was falſe, but diſaliowed per tot. Cur. and it was 
held, that the words in the conviction did ſufficiently ſhew, that 
what he depoſed was in purſuance of the oath aforementioned, and 
as certain as the entry of all verdicts, 2dly, Becauſe it ſaid, that 
the defendant poſt ſummenitionem ei debita modo far appeared, but 
did not fet forth the day of the ſummons, nor that it was to anſwer 
# that information, both which it was ſaid were neceſſary; the 
firlt that the Court might judge, whether the defendant had a 
reaſonable time to prepare for his defence; the ſecond, that the 
defendant might kn what to anſwer unto ; but the Court over- 
ruled the exception, and held, that debito modo ſummonit' was 
ſufficient, and that it was the common form, and that in this caſe, 
there was no need to mention any ſummons, becauſe the defendant 
appeared, and that it had been often ſo adjudged, and that his ap- 
pearance and defence made the other part of the exception wholly 
groundleſs. 3dly, Becauſe it ſaid, that cauſa information” præd & 
mformation” pred & evidentia per pred. F. S, (who was the wit- 
neſs) audit” & plene intelle&?', whereby it appeared, that the cauſe 
of the information, &c, was heard and underſtood by the witneſs, 
but did not appear that it was heard, &c, by the defendant ; but the 
Court difallowed this exception, and held, that per pred. J. S. re- 
ferred to evident” and not to audit” &c. and that audit* & intellectꝰ 
extended to every one that was preſent and concerned, and that 
the ſubſequent words, viz. that the defendant was ſpoke to by 
the juſtice, if he had any thing to ſay why he ſhould not be con- 
victed of the premiſſes, ſhewed that he was ſufficiently acquainted 
with the matter, N. B. Eyre ſaid, that it would have been bet- 
ter, if inſtead of per præd. J. S. it had been per præd. the defend- 
ant audit” &c, MS. Rep. Trin. 4 Geo. B. R. The King v. 
Coldham. 

24. The defendants were ſeverally convicted of deer-ſtealing, 
upon the 3 & 4 W. 3. cap. 10. Two exceptions were taken to 
both the convictions; Fit, Becauſe the perſon, upon whoſe teſtimo- 
nies the defendants were convided, appeared to be of the ſame pariſh 
where the fatts were committed, and ſo might be entitled to part of 
the penalty, aud conſequently not indifferent and credible witneſſes. 
The ſecond, becauſe the judgment was only, that the defendants 
Hhould pay Zol. whereas it ought to have been for 3ol. or umpriſon- 
ment, &c, but both were over-ruled per tot. Cur. the firſt, becauſe 
the Juſtice of Peace hath averred them to be credible witneſles, 
and it doth not appear that they were of the poor of the pariſh, 
The ſecond, becauſe the judgment for 30l. is to be firſt given, 
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and that this exeeption had been before over- ruled. MS; Rep: 
Mich. 5 Geo. B. R. The King v. Wilford and Savage. 

25. Record of conviction for deer-ſtealing, was entered with 
out any judgment, as idee forisſaciat, and therefore quaſhed. 


Gibb. 124. pl. 9. Hill. 3 Geo. 2. B. R. The King v. Hawkes. 


(B) Execution. How. 


And if the 1. N a conviction for deer: ſtealing, the execution ſhall be by 
ſheriff re- k 

mounted F. fa. Carth. 231. Paſch. 4 W. and M. in B. R. The 
dona, then King v. Rogers. | 


2 4471 * 


agaiuft the body. See 13 Car. 2. cap. 10. Ibid, 

* 

2. It was agreed per totam Curiam, that deer-ſtealer was nt 
to be impriſoned, but upon failure of payment and diſtreſs, 12 Mod. 
315. in caſe of King v. Chaloner. EB 

3. If all the ſum were levied to a ſmall matter, yet the party for 
default thereof ſhall undergo the corporal puniſhment too, viz. tie 
pillory, and a year's impriſonment ; per tot. Cur. 12 Mod. 330. 
Mich. 11 W. 3. in caſe of the King v. Speed. 

4. F. and the other defendants were convicted of deer-ſtealing 
by Juſtices of Peace, according to the late act of parliament; and 
the convictions, being removed into B. R. by certitrari, were there 
confirmed, And after the confirmation, and before execution awarded, 
the perſon, who was as well the informer as the owner of the deer, 
died; and his wife being his adminiſtratrix, ſuggeſted his death 
upon the Roll, and that the was admini/tratrix, and upon that =_ 
a levari facias upon the ſaid convictions, confirmed as aforeſaid, to 
levy the penalties; which were levied accordingly by the ſheritt, 
and diſtributed as the ſtatute directs. It was moved, that this exe- 
cution ſhould be ſet aſide as irregularly obtained, 1ſt, Becauſe a 
levari facias does not lie. 2dly, Becauſe the execution ought not 
to have been ſued by the adminiſtratrix without a feire facias, &c. 
But as to the firſt objection, the whole Court held, that a levari 
facias well lay. But they held, that this execution was irregular 3 
becauſe in no caſe where the parties to the judgment are changed 
ought execution to be ſued by any other without a ſcire facias. 
Whereupon reſtitution was granted of the money levied. 2 Lord 
— Rep. 768. Paſch. 1 Ann. B. R. The Queen v. Ford, 

5. The defendant was convicted of deer-ſtealing, and a war- 
rant was awarded to the con/table to levy, &c. e accordingly 
diſtrained, and then came a certiorari to remove the conviction, 
and after the record removed, the conſtable ſcld the goods, but would 
not part with the money, or return the warrant. And the Court 
held, 1ſt, That the conſtable might well proceed in the execution after 
the certiorari, becauſe it was begun before, and the certiorari no 
more ſtays it than a writ of error of a judgment in C. B. ſtays the 


exccuting of a ficri facias already begun to be executed. _ in 
thar 
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that cafe, if the ſheriff returns want of buyets; C. B. may award a 
venditioni exponas, notwithſtanding the writ of error pending. 
2dly, That this Curt had no power over the warrant, being 
granted before the certiorari iſſued, and therefore they refuſed to 
make a rule upon the conflable io return il; comparing it to the caſe 
of a writ of execution delivered, &c, before a writ of error. But 
they ſaid, the juſtices might fine him, if he would not return his war- 
rant, or deliver over the money to the proſecutor. 1 Salk. 147. pl. 
12. Mich. 1 Ann; B. R. The Queen v. Naſh. 

6. One was convicted for deer- ſtealing; and a warrant was di- 
rected to the defendant to levy the forfeiture by diſtreſs, by virtue 
whereof he di/trained cattle; and fold them, but before he paid the 
money to the proſecutor, he was informed it was dangerous for him 
79 ſell the cattle; whereupon he re/lored the money and the cattle, , 
and now the proſecutor moved for a mandamus, to compel him to 
pay the money to him; but it was denied, though infiſted for Wm, 
that he could not charge the defendant in an action; without giving 
the warzant in evidgnce, which he could not do; becauſe it was in 
the cuſtody of the defendant. It was held, that a copy of the war- 
rant was good evidence, 6 Mod, 83. Mich. 2 Ann. B. R. 
Morley v. Staker. : . 

7. If the conſtable l-yies the penalty, but does net return the 2Ld.Ravm, 
werrant, he is indictable. 11 M, 


B. R. The Queen v. Wiatt. Holt, Ch. J. 
held, that it 


was not neceſſary to ſet forth the conviftion in the inditmenit at large, but only ſhortly, viz. thar 
fuch an one was before ſuch and ſuch Juſtices convicted ſecundum formam ſtatuti, & ſuperinde, a 


_ warrant was iſſued, &c; 


8. If a man is under three c:mvidtions; and his goods are ſuffici- — 
rut to anſwer two of them, the money ſha}} be paid, and he hall 1196 8.5 
land in the pillory for the third; per Holt Ch. J. 11 Mod. 54. & S. P. Per 

Cure 7 


Paſch. 4 Ann; B. R. in caſe of the Queen v. Wiatt. 


9. But or one convictian, if he wants but 25; in the whole, the N 
juſtices cannot take it, but he muſt be impriſoned, and tand in the Ty 


pillory for it afterwards ; per Holt Ch. J. in the S. C. Fer Car, 


(C) Aiders and Abetters. 
Who are, 


I; PON a conviction of deer-ſtealing by Juſtices of Peace 
on the late ſtatute; the queſtion was, whether one not pre- 
Ent, but procuring, adviſing; and abetting, by lending his gun, dog, 
Ic. before the fact, ſhould be ſaid to be aiding and abetting therein 
Holt Ch. J. inclined, iſt; That he was not within the words, not 
being actually preſent at the fact, becaufe the ſtatute is to be con- 
ſtrued ſtrictly, for that it takes away the privilege of a better trial, 
viz. per pares. 2dly, Becauſe it adds a farther penalty to what [ 429 J 
was an offence before ; he faid, there might be an aiding and abet- 
= before the fact, viz. by advice, &c. or in the fact, by being 
Vor. VII. Ii preſent ; 


od. 53. pt. 30. Paſch. 4 Ann. &. * 6} 
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eſent ; or after the fact, by abetting the party, ſays, See Dy. 187. 
Co. Ent. 24 The other Judges held, that — in hs fact 
would be principals, and then aiders and abettors would mean 
nothing, quod Holt negavit, ſaying, all that are preſent may be ſaid 
to be principals as to an action of treſpaſs, but not as to the penalty 
of this ſtatute ; and this diverſity is apparent in other caſes; for 
one aiding and aſſiſting upon the ſtatute of ſtabbing, ſhall have his 
clergy; whereas a principal ſhall not; fo in the caſe where two 
went to break a houſe, one broke it and entered, the other ſtood 
upon the ladder and reccived the goods ; he that ſtood upon the 
ladder ſhall have his clergy, and the other ſhall nos, he being a 
—_ 2 Salk. 542. pl. 1. Mich. 1 Ann. B. R. The Queen 
v 


7 Mod. 120. 2. Rolfe and others were convicted of deer- ſtealing upon 3 and 


2 4 W. and M. cap. 10. and that Whiſtler was illicite & injuſte 
1 ce 


arguments auxMian; & afſyſtens prafato Rolfe, &c. in wlicita & injujla vena- 
of the tions & occaſicne dame pred. viz. perſuadenda & incitando prefat. 


Judges. ye Rolfe to kill the ſame deer, and lending dogs toghunt and kill, and 
thi covic horſes t carry away the ſaid deer, contra formam ftatuti ; and 
tion good, Whether this was an aiding and aſſiſting within the ſtatute, was the 


ut Hott, queſtion. Powell, Powys, and Gould, Juſtices, beld that it was 3 
— 2 but Holt Ch. J. contra held, that the conviction ought to be 


11 Mod. 2 ed, for that where a ſtatute makes that felony, which was not 
pi. 3-S- ©: fo at common law, aiders and abettors, according to the notion of 
the Court, the common law, are within the ſtatute, though not expreſſed; 
and ad- but where an offence at common law is only made more penal, 
re. M aiders and abettors are not to be underſtood of ſuch as aid before 
contra Holt and after the fact, but ſuch as are preſent only; theſe were only 
Ch. J. that acceſſaries at common law, and are not within the act; and cites 
ihe actend- x Cro. 478. Dal. 11. 22. Poſtea in the fame caſe, Holt Ch. J. 
guilty, with. ſaid, he held the ſame diverſity with this farther, that this is to be 
it the ta» underſtood when an offence at common law is made more penal 
22 by a particular deſcription of the fact, and not under a general de- 
* S. C Nomination of the crime; as if this ſtatute had enacted theſe pe- 
with the ar nalties on them, as treſpatlers, as 'tis done by the {tatute de male- 
ehe factoribus in parcis. 2 Salk, 542. pl. 2. Hill, 1 Ann. B. R. "Lhe 
Judges, and Queen v. Whiſtler. 

——— by he opinion of three Juſtices, 2gainſt the opinion of Holt, Ch. I. 


For more of Deer-Stealing in general, See the ſeveral Statutes 
| | relating thereto, 


Tefault, 


( 4292 ) 


Default, Appearance. 


| (A) Appearatice. — 
What ſhall be faid an Appearance. 22 


Li. Tf the tenant or defendant be in Court, yet if he ſays that he + Br., Conu- 
will not pear, hi is not any appearance. +8 H. 6. 7, ww /— 6 

b. 8. f 7 H. 6, . b. H. 6. 8. adjudged. Vieak. De- 
in B. R. and the * 


fault, pl. 2. cites S. C.—— Br. Default, pl. 36. cites S. C. 

Frrneden by J. S. again H. C. who were at iſſue, and H. C. was prifenc 
demandant prayed at the day of the jury, that he might be brought in, that he might not take the 
advantage of the impriſonmem, becaule he did not appear, and it was granted him, and he was 
brought int by the Marfbal in ward, and war demanded, and would not appear, and was brougbt ts 
1he bar, and Babb. demanded of bim if be would appear, who ſaid no; Babb aid, then you ſhall not 
have advantage to avoid your default, and petit cape was awarded, and the demandant prayed, that 
all be entered, and fo it wat, and prayed upon biz preſence, that the ingueft be talen, which was de- 
nied; for bit preſence it no appearunce, and by his non appearance, he ſhal} be intended another 
homes and after he was ſent back to priſon, Br. Default, pl; 33. cites 7 H. 6. 38.—Br. Saver 
efault, pl. 21. cites S. C. and 8 H. 6. 16. and that the Court ſent him back, and recorded his 
f but not his appearance; but if he had been priſoner to the ſame Court, his appearance had 
en recorded; for if the preſence of the prifoncr is always of record in that Court to which he is 
priſoner, contra if in another Court; but lays, it ſeems reaſonable, that if he takes advantage of 
the impriſonment, the other ſhall ſhew, that he was preſent at the bar, and might have appenred, 
ind would not. And tbid; cites the opinion of Martin. in Aſſiſe 8 H. 6. 8. at the end, that by 
this ſpecial entry made for the prifoner, that he was preſent, and might have appeared, and would 


not, that he ſhall not excuſe his default ater by impriſoument,—Fuzh, Default, pl, 1. cites S. C. 


*[ 430] 


(2. As in an 4 de, the tenant makes default, and one appears for . e 


him as his bailiff, and the tenant comes aud diſavows him as his 

bailiff, this is not any appearance; for he does not come to ap- Fitzh, De- 

pear, but to diſavow the bailiff. 8 H. 6. 7. b. adjudged, ] — 
3. If a man brings an aclion againſi an * officer of a Gurt, he Th. pre- 

eught of neceſſity to anſwer, otherwiſe he ſhall be condemned ; fence of an 


for he is always in Court. 8 H. 6. 16.] , | . — of * 
[4+ So of a Sheriff upon his account. 8 H. 6. 16. ] of ſheriff 
5. So if an action be brought again/? a man that is a priſoner in pon bis 7 


the ſame Court, he cannot but appear, or ſhall be condemned. ©": 
8 H. 6. 16.  — 


is always e 
record, and wpon bill brought againſt any f them, he eught without force to anſwer, or be ſhall 
condemned, but a man at large may chooſe to appear, or to make a default; but ix this caſe the de- 
fendant bad election; for he was not a priſoner to this Court, but to another Court, quod nota, a very 
good difference, And fo it ſeems here, that the defeudani may avoid the default at the petu cape, 
by his impriſonment, Br. Detault, pl. 33- cites 2 H. 0. 38. and 8 H. 6. 16.— Br. Saver Default, 


pl. 81. cites 8. C. 
Sid. 234. 135- pl. 8. Paſch. 15 Car. 2. B. R. The King v. Paget. S. P. and that he ſhall got 


appcat by atterhey, nor ſhall any pruce!'s . Hue _ him, but that upon reading the "— 
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65 the es there was) againſt him. the Court will give judgment againſt him; and Twiſden, J. 
cited the hook of 7 IJ. C. 38. b. where ſuch proceedings feem to be ag“ an attorney of C. B.s 
Keb, 67. pl. #7. 5. C. 


5. But it is. atheruiſe him · that is a prijoner iu another Court, 
„ 8 
(7. It a man comes in ly cepi corpus to tio writs, and to three 
ether writs he hath day by diſtve/s, he ought to anſwer to theſe to 
watch he comes in by cebi. 12 . 6. 2.] 
[8. Ss he ought alfu to antwer ts the in which he hath day by 
251 for he is in ward by the return of cepi corpus. 12 Hl. 
. | 
am A. [G. But 4 upon the capias the ſheriff had returned non eff in- 
-* ** wentus, and be bad came in gratis, he might have anſwered to the 
71 „ - Writ out of wich the capias iſſued, and not have anfwered to the 
7 reſt. 16 H. 6,2] 
| Hob. 19. flo. In an action of debt againſt baren and feme for the recu- 
pl. ag. S. C. fanty of the feme, the baron cannot appear by ſuperſedeas only; 
tor either bath ought te appear, or both be ouſtlawed. Hobcit's 
| Reports, 24. Loveden's cafe, reſolved per Curiam. ] 
ty. 226, [. IF an 47on'be brought agafnſt an attorney de B. R. and 
AR bg wife, and he declares. againſt the baron, being an attorney of 
S, C. ad. the court, in proper perſon, and agaiutt the feme in cuſtodia ma- 
Aged, that reſchalli, upon bail filed for the feme only, this is not good; be- 
2 4. cauſe bail cannot be filed only for the feme, without bail for the 
der Billam, huſband, and the baren cannot have bis privilege in this cafe when 
becauſe his foe @c744n is brought again/t bim and bis wife. "rin. 1650. be- 
8 tween * Moxthwaite and Elfy, adjudged, this being moved in arreſt 
25 ter Of judgment. Mich. 23 Car. B. adjudged accordingly for an 
1a cultoCi2- attorney in bank, between Smith and Smith. na ET 
431] 32. In Meortdancefter in Middleſex the tenant 1205 eſſrigned and 
- after made default by which Bacon awarded a refummons againſt 
the tenant where the demandant intended to have the aſſiſe be 
default, which the tenant made after the eſſoign; but nota, that 
elſoign is not ang appearance, and fo nota bene. Br. Mordanceſtor, 


— 


pl. 18. cites 8 Atl, 13. 

13. In 'affſe the lord of D. demanded conuſance, ard the tenant 
aid, thut it is out of his franchije, and ſo to iſſue; and when the 
aſfiſe came ready to paſs upon this iſſue, the tenant was demanded and 
appeared by bailiff, and no appearance by award; for it is againſt 
a ſtranger to the aſſiſe; for he may appear and ptead againſt the 
plaintiff in the aſſiſe by bailif, but not againſt a ſtranger as here, 
and fo a god appearance againſt the plaintiff, and default again/? the 

bird, quod nota. Br. Default, pl. 102. cites 28 Aſſ. 13. | 
14. In præcipe quod reddat, the tenant as te parcel” furaded nen- 
tenure and ſo to iſſue, &c. and to the reſt vouched, and proceſs ſurd 
till the ſequatur, which was not returned; and as to the parcel the 
tenant caſt eſſign. Thirn. ſaid, the eſſoign does not lie; for he 
ought to appear upon the iflue ; for the diſtreſs is returned againit 
the jury, and he cannot appear and be e{ſhigned all at one and the 
Some day upon one entire original, which is not by ſeveral præcipes, 
by wich he made default. Br. Default, pl. 100. cites 11 H. == 

I 5+ 
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15. A man cannot appear as tenant and make default as tenant 
ail at one and the ſame day; but he may appear as tenant and make 
default as. vouchee all at one and the ps day, as it is faid elſe- 
here; for he may eſſoign as vouchee. Br. Default, pl. 83. cites 
11 H. 4. $2. | | 

16, When ign es caff for the tenant hy ane rol, and appearances 
entered in another roll at the fame day, the appearance ſhall detcat 
the eſſoign, quod nota. Br. Default, pl, 43; cites 4 H. 6. 6. 

17. Aman may appear and ve by protection all at one and the Pr. Protec- 
ſame day in diverſe reſpects, quod nota bene. Br, Default, pl. 40. „ 
cites 21 H. 6. | | 6. 413 C. 

18. In ation perſonal if the defendant des not appear at the 
return of the original the entry of the tilizer is, et quod querens 
cltulit fe gto die againſt the d:fendant, et ipſe non venit ides ca- 
pratur, &C, and fo at the alias cape, and other proceſs, and yet 
by the beſt opinion this is no- appearance the plaintiff io cor- 
clude him to deny but that this is his ſuit, Br. Default, pl. 50. 
cites 27 H. 6. 23g | 

19. When the defendant in action perſonal makes default at the 
original by which it ts entered, quod querens — 4te die againſt 
the defendant, and has capias, and fo at the ſecond appearance, 15 
15 not properly an appearance of the plaintiff to the fuit, and th 
without | nom it caunot be ſaid his ſuit. Br. Eſtoppel, pl. 105. 
cites 37 H. 6. 22, 23. 

20. The abbot of C. brought afſiſe again/t F. S. and had nfs 
prius againſt him the ſame day in action perſonal, and the defendant 
apprared in perſon to the afſiſe and caſt protection quia moratur 10 
the niſi prius, and did not appear to jt and yet good; for in aiverje 
actions a man may be nonſuitcd and may appear all at ene and the 
fame day. Br. Default, pl. 66. cites 5 E. 4. 3. 

21. Where upon any proceſs the defendant does appear, al- 
thoug'. the day of appearance be not lerbfal, yet he ſhall be put 
to anſwer, 2 Le. 4. in Sayacre's caſe, cites 9 E, 4. 18. where 
there are many caſes to the fame purpoſe, | 

22, The abbot of St. A. entered inte acceunt in the Excheguer | 452 J 

by vail, and pending the account L. brought bill of debt of 20/. 
againſt him upon. obligation, and prayed taat he ſhould anfwer, 
Catesby ſaid, he has not yet appearcd; Urſewick Ch. B. faid, he 
has appeared by bailiffy, which is his au appearance, and during his 
account he ought to anſwer. Quod nota, Br. Bille, pl. 12. 
Cites 15 E. 4. 28, 

23, ln debt the appearance of the defendant was r ecarded for all 
the term, except pro juratoribus; Brooke ſays, it ſeems that this 
ſhall not ferve in another action purchaſed by another, Br. De- 
fault, pl. 103. cites 21 E. 4. 37. | ys 

24. A. is baund in @ recognizance to appear in C. B. at ſuch a Heought ta 
dey, and A. is there that day; it was moved, that though his — 
appearance be not recorded, yet he ſhall have averment, and it 274, for 
fhall be tried per pais, but this was denied by Bryknell, and Co- thougn ue 
ningſby J. but it was ſaid, that if A, will aver, that he himſelf e 


was impriſoned, ke ſhall have a writ directed to the gaoler to perance be 
Li 3 know not entered 
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of record, know the truth thereof. Keilw. 180. pl. 1. Trin. 8 H. 8, B. R. 


he ſorſeitt 
bis obliga- Anon. 


tion, and he ought to conclude fo, otherwiſe the plaintiff cannot have an anſwer thereto, to ſay, 
nul tie} record ; aud of that opinion was all the Court. Cro. E. 466. pl. 16. Hiil. 38 Eliz. B. R. 
Co ber v. Cook. Le. 90. pl. 114. Mich. 29 & go liz. C. B. Brett v. Shepherd, per 
Anderſon, Ch. J. if A. is —_ to appear in B. K. . day, and A. goes et the day to the 
ſame court, 6x? wo proceſs is returned, he may pray one of the chief clerks of the court to take : 
note of his appearance; and the prothonotary ſaid, that they have ſuch a certain form of entry of 
ſuch appearance in ſuch caſes; and the ſame law is, where at the day of appearavre wo court is 
helden, or the Juſtices do not come &c, he ought to have au appearance recorded, and if the other 
party pleads. nul tiel record, the defendant muit have the record ready at his, peril ; for C. B. 
in which this action was brought, cannot write to the Juſtjees of B. R. to certify a record 
hither. ——— But per Dyer, in debt or treſpaſs again? baron and feme, and at ;be caplas the baron 
appeared gratis, he ſhall have idem dies, and the proceſs ſhall iſſue againit the feme z but where 


. the baron appears at the day of the exigent returned, and the feme is returned waived, the baron 


ſhall go fine die, and capias utlagatum [hall iſſue againf the wiſe; quod Leonard conceſſii. Dal. 
33. pl. 7. anno 4 Eliz. | 


Le. 138, 25, Debt again huſband and wife executrix of her former huſ- 
* pl 22 band, the buſh 8 upan the exigent, and would haue put 
Prothono- in @ ſuperſadeas for imſelf alone, without appearance for the wife, 
ta ies ſaid, which at firſt the Juſtices thought he might, but upon a prece- 


—_— dent ſhewed, 18 Eliz. in one SoMMeR's CAs E, who would have 


not preyent Pu in ſuch ſuperſedeas for himſelf alone, but was not ſuffered ſo 
_ het , but was compelled to put in. appearance, attorney and ſu- 
vis ; _ perſedeas for his wife alſo ; whereupon all the Juſtices held now 


the Count, — otherwiſe an 3 novo ſhall iſſue out againſt 


bim. Cre, E. 118. pl. 4, Mich. 30 & 31 Eliz. B. R. Bilford 
th-:: ot it a | ap : 
dig raus Ve Fox. : 


pee at la adviſed thereof. and ordered the ſuperſedeas to be ſtayed, without recording 
the huſbend's appearance. And Antrobus, on: of the atiornies of the cqurt, ſaid, that it was 
the caſe of the Lady Malory and her huſpand, in which the buſpand brought ſuper ſedess, and it 
was got allowed, but proceſs continued until outlawry. * 


26. W. A. * in the Fleet, was brought to C. B. bay by 
habeas corpus, to the intent to have him appear to an original in 
debt brought againſt him; and being demanded by Goldeſburgh 
Clark, whether he were the ſame party againſt whom the ori- 
ginal was brought, confeſſed it, but denied to appear to the action; 
the whole Court ſaid, this was no appearance, whereby he was 
remanded to the Fleet; and the plaintiff proceeded to the out- 
lawry againſt him. Goldſb. 118. Hill. 43 Eliz. Aſcough's cafe. 

27. Condition for appearance is not faved by removing the re- 
N by certiarari. Yelv. 207. Trin. 9 Jac, B. R. Roſs 
v. Pie. | 

28. In an action of debt upon a bond, being entered into to the 
ſheriff, fer the appearance of anrther here in court, at a day certain 

[ 433 | at which day the party did not appear, but two days after be 4 

appear; whereupon it being moved for the party to have this 

appearance now allowed of, and ſo to have a diſcharge of his bond, 
the Court held clearly, 2 this appearance, though aſter the day, 
is to be allowed for 45 carance, and to be a ſufficient diſ- 
charge of the bond, for that the whole term is but as one day in 
dee, and fo was allowed of by the Court, and the rer 
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was recorded, and the bond diſcharged. 2 Bulſt. 255, Mich. 
12 Jac, Daly v. Fryar. 
29. Appearance in the Ring's Bench, is, the defendant's filing 


either of common bail or ſpecial bail, if the action be by bill ; but if 


it be by original, then the appearance muſt be with the philazer 
of the county where the arreſt was. Bur if the appearance be 
in the Common Pleas, then it muſt be entered with the philazer 
there; but if it be by bill (which in ſame few caſes it is) it muſt 
then be entered with the protbenatary. L. P. R. 83. 

39. There can be ns appearance in B. R. but either by fpectal 
er common bail; for it is the putting in of bail, that attaches the 
eauſe in court. 7 May, 1650. B. S. L. P. R. 84. 


433 


31. Giving bail io appear ſhall be taken as an appearance, fo Filing com 
that in ſuch caſe, judgment being entered by nihil dicit, inſtead of 4 


aefaltam fecit, is erroneous, Per Twiſden, J. Sid. 32. Hill. 12 
& 13 Car. 2. B. R. Burgeſs v. Pierce. 


13 37 aPpcare 
ancc Tgpon 


record. L. 


32. It is a general rule that where a defendant appears valun- F. K. 88. 


tarily it ſhall be of, no force, unlefs the plaintiff ſues out his Jatitat, 
or bil} of Middleſex, and within a fortnight, Cumb. 244. Paſch. 
6 W. & M. in B. R. Anon, | 

33- The filing a writ of habeas corpus is not an appearance, but 
2 pracedendo may go notwithitanding ; but if bail, either comm 
or ſpecial, be put in, then no procedendo to go. Per Holt Ch. 
J. 12 Mod. 215. Mich. 10 W. 3. B. R. Anon. 

34. An appearance to an indictment di fer: from appearance in a 
civil action, where if there is once an appearance, it is an ap- 
pearance to the end of the ſuit; but an appearance to an indictment, 
1s of courſe but of that term, and then if it be not proſecuted, then 
the defendant is out of court the next term, and may be out- 
lawed, and the outlawry is a conviction while it ſtands unreverſed, 
12 Mod. 448, Paſch. 13 W. 3. B. R. The King v. Foſter. 

35. If before a writ be taken out, an attorney promiſes to appear 
to it, and after it is taken out and ſhewed to him he qught to ap- 
pear, but it is no actual appearance, but if ſuch undertaking be 
after writ taken out it is an appearance, Per Holt Ch. }. 6. 
Mod. 42. Mich. 2 Ann. B. R. Anon, 

30. The defendant, being a Fuſtice of peace, was found guilty 
pon an information for malicioufly canuicting and impriſoning the 
proſecutor tor ſelling ale without a licenſe, withaut ever ſummoning 
him, or admitting him to make any defence ; and it was moved that 
till the Court ſhould give judgment upon him, his perſonal ap- 
fearance might be diſpenſed with, an ꝗ clerk in court undertaking to 
appear for him, and this was inſiſted upon as a motion of courſe, 
which was never denied in any caſe, where the puniſhment will 
probably be only pecuniary, and not corporal. But this was op- 
poſed, unleſs the defendant would make an affidavit of ſickneſs, or 
other reaſonable excuſe ; the Court were clearly of the fame 
opinion, and ſaid it was by no means a motion of courſe, but 
merely of favour and diſcretianary ; that the Court has a right 
to demand his appearance, and whatever the puniſhment may 
happen te be, his public and perſonal attendance in court is 5 
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of it; it was moved again at another day, bt denied very ſtrongly 
by the whole Court. Afterwards the defendant appeared in per- 
ſon, and was fined 3ool. Paſch. 11 Geo. 2. B. R. The King 
v. Harwood, | F 


* (A. 2) Where, upon coming into Court for ano- 
ther Purpoſe, one thall be obliged to Anſwer in 
the Cauſe in Court. 4 


. H E who came by capias utlagatum, was compelled ta anſicer 
to anather's exigent, which was at another fait, at the 
prayer of the plaintiff in the other ſuit. Br. Reſponder, pl. 61. 
Cites 55 328 | 
2. One was prayee in aid as a man who was within age, and 
tas made tu come to be wewed, and was adjudged of full age, and 
was nat awarded to anſwer, but proceſs was ade againſt him ta 
anſwer, becauſe he did not come to anſwer, but to be viewed; 
and contra in the time of R. 2. and that he who is within ave, 
and prayee in aid, and awarded of full age, ſhall anſwer preſently, 
Br. Reſponder, pl. 8. cites 2 H. 4. 6. ed. 
S. P. Per 3. Contra of wouchee, for he has no day in court to anſwer, and 
cal wr concord” of the vouchee " H. 6. For the vouchee ought to 
88. cus 14 be viewed in court, and the anſwer lies in the mouth 4 the 
N. 6. 19.20. tenant, againſt whom, &c. as appears 31 E. 3. and P. 21. E. 3. 


b. on, in Cui in vita, -Ibid. 
der. pl. 27. cites 14 H. 6. For he comes for other purpoſe, -. infant who comes in præcipe 
gued redtat to be viewed, (hall not be compelled to anſwer to the action or voucher, Br. Rg- 


p nder, pl. 58. ciics 45 E. 3. 


EY (B) hat ſhall be ſaid an Appearance, 
"RARE In Cuſtodia Mareſchalli. - 


Cre. E. 65. [. 3 ERE ſhall never be a declaration againſt a man in 
a * cuſtodia mareſcha!li, but where there is a commiititur 
cordingly. made of the party, or bail put in for him. Pal. 40 El. B. R. in 


8 Holland's cafe, by Popham. } 

. 13 Jac. S. P. 

Cro.E.505, 2. Upon an appeal, if the feeriff returns cepi corpus, the plain- 

Fi. 1. 8. C. tif cannot declare againſt the defendant in cuſtodia mareſchalli, 
without declaring againſt him upon the original, upon which the 
cepi corpus is returned; fog there is no reafon to commit the de- 
fendant to priſon, When he is ready to anſwer the writ upon which 
he was taken, Paſch. 40 El. B. R. Holland's cafe . 3 

3: A declaration was delivered to ene in ciſtadia mareſchalli, 

wha immediately removed binſelf to the Fleet. All the Juſtices 
held, that the party may proceed againſt him upon the declaration; 


ard after jufgrient fcemed that he may remove into B. R. i 
8 a f > vy ; 


0 
=. 
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by habeas corpus. Sid. 100. pl. 3. Hill. 14 and 15 Car. 2. 
B. R. a nota, | 


* (B. 2.) Notice of Appearance. How, Good. 
I. A QUESTION aroſe upon the late act of parliament, 


touching notice to be given upon the copy of proceſs, 


whether the day to be expreſſed in the notice muſt be the eſſoin-day, 
gr the appearance-day* In this caſe notice was given for the 
appearance-day, which the Court held to be good. This motion 
was after judgment; but the merits not having been tried, a 
rule was made to ſhew cauſe why the judgment ſhould not be 
ſet aſide upon payment of coſts, but no cauſe was ever ſhewn, 
Notes in C. B. 202. Paſch, 6 G. 2. Alſop v. Bagott. a 


2. A queſtion did ariſe, whether the day to be inſerted in the 


Engliſh notice 1 appear upon proceſs purſuant to the late act of 
parliament, ſhould by the eſſein-day of the return, or the guarto die 
500. Court held, that it muſt be the eſſoin-day, which in this 
court is the return-day, and not the quarto die poſt, which is only 
a day of grace. Notes in C. B. 204. Trin. 6 and 7 Geo. 2, 
Alſop v. Nichols; cites Dyer 269. pl. 21. Co. Litt, 155. 
Finch. 427. Carth. 172. Sid. 229. Salk. 626. pl. 8. - 
vey and Broad, pl. 9. Davis and Salter. | 
3. Upon hearing counſel on both ſides, and after taking time 
to conſider, the Court were of opinion, that a notice to appear on 
Monday January 21, as the. feturn- day of Oftal? Hill. was bad; 
it ought to have been to appear on the 20th, which, although it 
e Sunday, is the true day of the return, Notes in C. B. 206. 
ill. 7 G. 2. Green v. Watkins. 3 


(C) Ido are demandable, 


{t. TF an attorney of the Comman-Pleas ſues an action there, he Fite Jour: 
0 os Cl 

5. & 

5. P. Per 


| Ie Brown and 
Newton, though Newton before held c contra» 


| not be demanded, becauſe he is ſuppoſed always preſent 
aiding the Court, 20 H, b. 44. b.] + Je NIN fe 


2. An infirmation was exhibited againſt the Cuftos brevium | 
B. R. for abuſes and miſdemeanors committed in his office. 


at firſt refuſed to appear in perſon, but offered to appear by at- 


torney ; but the Court were of opinion, that he cannot appear by 
attorney, in as much as he was an officer of the Court, and pre- 
ſumed to be always preſent. Sid. 134. Paſch. 15 Car. 2. B. R. 


The King v. Paget. 
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(D) At what Time the Parties are demandable. 


Fitz. Jour. fx, TN an action of debt, after a demurrer upon the plea in bar, 
18 the plaintiff is demandable. 20 H. 6. 44. b 

After Cemurver joined, if the Court gives 2 day over, the plaintiff or demandant is demandable at 
that day, and theretore may be nonſun. Co. L. 139. b. (o) and in Marg, cites g H. 5. 5. and 
8 R. 2. Nonſuit 34: 


[ 436 ] (2. If the 5%) certifies a man to be a baſtard or mulier, he is 
not demangable, but judgment ſhall he given, 20 H. 6. 44. b.) 
3. Where the ſecond deliverance is nas ſerved, the defendant 
ſhall not compel the plaintiff to count againſt him, though he has 
day by the Roll. Br. Jours, pl. 25. cites 21 E. 3. 43. 
Pr Journes, 4. In formedon the tenant may appear at the firſt day, and may 
Far- che abate this writ, and a new writ may be braught bearing date meſne 
Brief, pl. Þetween the fir day and the fourth day, and for this it ſhall not 
eo cles gbate, Br, Jours, pl. 33. cites 24 E. 3. 24. * 
8. C 5. The tenant is not bound to appear at the firſt day uns in 
* of right after the miſe joined. Br, Journes, pl. 17. cite; 
24 E. z. 24. = 
6. 15 debt againſt exceutirs, they were at iſſue, and the Cæur: 
roſe and were going to their horſes after the inqueſt charged and ſent 
together, and after they were warned that the inguc was ready to 
give their verdicl by which they came back ang would not demand the 
plaintiff, becauſe the Court was riſen; but took their verdict in 
eaſe of the jury, fo that they might take meat and drink and go to 
bed, who found for the defendant, aud the jufttce; charged then to 
remain together at their caſe, and to come back the next day, when 
the Court is fitting, and give their verdict again, quod nota, and 
then the plaintrff ſhall be nded, and may be nonjuited, Br. Ver- 
dict, pl. 9. cites 2 H. 4. 21. 22. | 
Br. Jours, 7. In fermedin the demandant is demandable the fir day, and it 
8 © he does not come, and no eſſoign be caſt for him, the default ſball 
; be recorded the fin day, and jndgment ſhall be given upon this the 
fourth day after. _ Br. Default, pl. 23. cites 32 H. 4. per Hank. 
8. But the tenant has no occaſion. to appear * the fourth day, 
and the entry is obtulit i; ow die, &c, Ibid. | | 
9. In account the plaintiff ſhall net be demanded to be nonſuited 
at the i day, nor till the fourth day. Per Hank. clearly, Br. 
Jours, pl. 63. cites 14 H. 4. 19. | 
Default is 10. Contra in writ of right, as appears elſewhere, Ibid, 


writ of 


right at the firſi day, is peremptory. Br. Jours, pl. 86. citet Fh. Droit 8. 


Br. Jous, 11. In aſſiſe, if day is given to the parties by adjornment 10 
1 ves Pacha, this parties ſhall not be Shed till the 
415 day. Br. Demand, pl. 12. cites 1 H. 6. 4. 
12. But where day is given Die Lung, or Die Mortis, &c. they 
ſhall be demanded the very day, quod nata, Ibid, ; 


terre we 13. Where a man imparles to no day certain, there his appear- 
1447 ance ance 


* 
* 
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ge is of record at every day all the term, ſo that he cannot be non- is general, 
ſuited in this term; and ſo ſee that there is no diverſity where he — 

0 . * 8 T 41 
imparles the ſame day, whether he imparles to no day ertain, and ways to at- 
whether he imparles to any day certain, be it in this term, or in tend the x 
another term; for where any day certain is given, he is demandable, — 
contra where no day certain is given, Br, Departure in Deſpite, 4 at the 


. . H. 6. * lea wre 

Þ oh 3 "4 . the 1 
but it is otherwiſe where the imparlance is to @ certain day ; for in ſuch caſe the parties gre nor dev 
mandable till the day. Jeak, 81. pl. 58. ad finem. Ie 


14. In writ of right the party is demandable at the firft day, and 
eſſoign lies at the firſt day, therefore the ſheriff cannot ſerve the 
writ after it; but the fourth day is for appearance, and this by the 
curteſy of the Jaw ; be Prifot ; but the entry is quod querens ob. 
tulit ſe 4to die againſt the defendant, et ipſe non venit. Br. Jours, 
pl. 7. cites 33 H. 6. 42, 
15. And per Lakon, he who is bound to appear, his —— 
ſoall not be recorded nag accepted till the fourth day, &c. Ibid. © 
16. Audita querela upon a releaſe made after judgment in treſpaſs, 
and ve, by iſſued againſt him who releaſed, and the ſheriff did not 
return t 
manded, et non allacatur ; becauſe the writ is not returned ſerved 
N he has day in Court. Br. Jours, pl. 51, cites 6 
4. 9. | 
17. A the grand cape, or petit cape returned, the tenant is de- 
mandable, per tot. Cur, and becauſe he was not demanded tenant 
he brought writ of error thereof upon the recovery by default, 
Br. Demand, pl. 11. cites 21 H. 7. 31. | | 
18. At common law upon every continuance, or day given over See tit. Nos · 
before judgment, the plaintiff might have been nonfuited, and fit, (D) 
therefore before the flat. 2 H. 4. Leap. 7.] after verdict given, if totem, 
the Gurt gave a wy to be adviſed, the plaintiff was demandable at 
that day, and therefore might have been nonſuit which is now re- 
medied by the ſtatute. Co. Litt. 139. b. 
19. The difference as to the demand is thus, (viz.) that the de- 
endant or tenant is not demandable, but the quarto die juſt, 
ut the plaintiff may be demanded — ie placiti, and for non- 
appearance may be nonſuited, Per Holt Ch. J. Carth. 173. Hill. 
15553 W. & M. in B. R. in caſe of Clobery v. the Biſhop of 
xon. 
20. Where appearance of bail is not put in according to the 
per ae in eight days we muſt examine the matter in Court and 
make a record and give judgment; it is a queſtion, whether bal 
muſt be pr within eight days after the writ returned, or after it is 
returnable ; per Holt. Cumb, 326. Trin. 7 W. 3. B. R. Smith 
v. Butler and Ux. EDGE” , 3 
21. An order was e in Chancery that ? endant ſhould 
#ppear gratis at the hearing; this implies that he — not prey 
y oyer. Per Lord C. King. 4 Wms's Rep, 368. Trin. 1726. 
Jexvoiſe v. O'Carrel, -* 


(D. 2) Plaia- 
* 


both parties 


e writ, and the —_— prayed that the plaintiff be de- [ 437 1 
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(D. 2) Plaintiff Demandable, 
In what Cates. 


gc. Br. I. A MAN was »ut-lawed by name of J. S. huſhandman, and 
Scire Faciaz, | came by capias utlagatum, and faid, that at the day of the 
— ret writ purchaſed he was hoſter, and not huſbandman, by which ſcire 
and if the facias iſſued againſt the plaintiff, who came and maintained the 
— * _ writ, and they were at iche, and per Cur. the plaintiff is not de- 
— mandable; for his ſuit is determined by the out-Jawry, and he 
voting cannot be nonſuited, nor can ke declare upon the original; contra 
_ — in ſeire facias upon charter of pardon after out-lawry ; for there 
award the the original is revived, and he may declare, and the other ſhall an- 
detendant ſwer, and there the plaintiff may recover, or be barred, as the iſſue 


tothe Fleet is found. Br, Demand, pl. 55. cites 21 H. 6. 50. 


againkt him, then the award ſhall be, that the plaintiff take nothing by his writ, 


Br.Enqueſt, 2. In debt, they were at ſue upon ſpecialty non off factum, and 

Bl #4- cute jury charged, —4 upon 1 yo fe . e 1 and 

thewed matter in conſcience of damages; by which the inqueſt 
was charged upon the damages and colts, and came back; and 
therefore at this day the plaintiff ſhall not be demanded ; for he 
ſhall not be nonſuited; for becauſe he has confeſſed the iflue, 
therefore the jury is new only an ingueſt of office, at which there 
ſhall nut be any party demanded, Br. Jours, pl. 55, cites 16 K. 
4+ 1. 


F 438 ] * (E) To what Appearance, 
[Ar what Time the Parties may appear and plead, 
3 in Reſpect of the Action.] 


dee tit. Cen · I. IN replevin, if the proc continues till a pluries iſſues out of 
t:inuance h) Chancery, and the Heriff thereupon returns in Bank, that 
_ d. the de endant claims property, though by this writ no day is expreſsly 
votes there, given to the parties, but to the heriff only, to excuſe his contempt 
| 2 not ſerving the proceſs before, yet upon the return of this writ, 
the parties may appear and plead, ſeilicet, the plaintiff may declare, 
and the defendant plead thereto; and this will not be erroneous, 
far there is us other writ tg be ſued after this writ, and therefore if 
the parties cannot plead thereto, they would be at great miſchief. 
Trin. 38 El. B. R. between Gawen and Ludlow, adjudged. 

Quzre. D. 8 El. 246. 67.] 5 
9025 So in this caſe, if the pluries be returned tres Michaelis, end 
nothing is dane in term, nor till Eaſter aſter, yet at this term the 
parties may appear and f mag if they will. Trin. 38 El. B. R. be- 

ow, a 9 


tween Gawen and Lu adjudged.] 


(E. 2) Ap- 
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(E. 2) Appearance, Aided by it; What. 
Delects in Meſne Proceſs, &c. 


* 


7. W in Suſſex, the proceſs was continued in Eſſex, and 
becaufe it was well continued by the record, and now 

the defendant 'is ready in court, the proceſs was awarded good. 
Er. Diſcontinuarce de Proceſs, pl. 18. cites 38 E. 3. 20. 25 

2. In a baſe Court the ſummons was ita quod fit coram eftatiribus, 
and in the Roll this word (c2ram} was wanting, and the tenant 
appeared and pleaded, and loft, and for this cauſe brought of falſe 
judgment, et non allocatur; for hen be appears by the ſummons 
he {hall not take advantage to ſay he was not well ſummoned. 
Dr. Summons, pl. 22. cites 46 E. 3. 30. 

3. Ss if he be e/ſaigned; for all this affirms the fammons. Ibid. 

4. Executtrs ſued gxecution of damages recovered by their teſtatar, 
the d-fendant 5 acguittauce of the teſtator, and writ iſſued 
ezain/t the executors ta anfiber ta it returnable Oct. Hill. and the 
ſberiff returned that he warned them, and they did nit come, by 
which the defendant went quit. Br. Peremptory, pl. 64. cites 47 
. 3. 24. EC IO 

5. It a man comes by one writ, where he ought to come by another, 
yet he ſhall anſwer, Br. Reſponder, pl, 12. cites 12 H. 4. Per 
Hank. *. 24 3 

6. Pare impedit againfl a patron and incumbent, who 7 at Br. Proceſs, 
the 4 and ſaid, that the pone is not ſerved againſt the incum- * _ 
bent, and prayed new pone, et non allocatur, but were awarded to 
anſwer. becauſe. they appeared; and fo it ſeems that a mſcantinuance 
ef proceſs is not material where the parties appear, ſo that judgment 
15 upon their plea, or at appearance, and not upon their default. 
But otherwiſe it ſeems of diſcontinuance of proceſs. Br. Diſcontinu- [ 439 } 
ance de Proceſs, pl. 14. cites 9 H. 5. 3. and fays that fo it ſeems. 
Br. Ibid. pl. 1. which cites 3 H. 6. 3. | : 

7. Default after imparlance in actien real er perſonal on the part 
of the defendant, tenant, or vouchee, is peremptory, and in the one 
caſe the plaintiff ſhall recover his d-bt and damages, and in the 
other, the demandant ſhall recover iin of the land, without petit 
cape being awarded, quod nota, Br. Peremptory, pl. 27. cites 
38 H. 6. 23 & 39 H. 16. 17. 

8. Scire facias out of a fine was returned tarde, and the plaintiff Aud where 
brought other ſcire factas returnable 15 Mich. which was not a com- 1 is tiſed ts 

vets 


wn day, but too late; and per Moile and Chocke, when the party p Put 


appears this is no matter. Br. Jours, pl. 36. cites 9 E. 4. 18. iu een the 
teſte and 
the return, yet, if he has only v1 days, if -he appears it is good, and he ſhall be compelled to an- 
twcr; and fo it was by award; quod nota. Ibid. 
| Where , praceſt is awarded, and the tenant appears, he ſhall be compelled to anſwer, per Need» 
am. B.. Proceis, pl. 81. cites 9 E. 4. 18. | | 
per Danby and otheryy wpor it! day atcarded,y and he appears, he ſhall anſwer, Ibid, 
= | 


9. Note, 
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9. Note, per Moile, if the proceſs be miſcontinued, yet if the 
** appears he ſhall anſwer, Br. Reſponder, pl. 47. cites ꝙ E, 
18. 


4. 18. 

10. And in aſſſe if the tenant be not attached fifteen days before 
the day of aſſiſe he thall not anſwer, Ibid. | 
11. And in other afioms, if there are not fifteen days between 
the teſte of the writ and the day of the return, the defendant ſhall 
not be compelled to anſwer. Per Chocke. Bri Refponder, pl. 47. 

12. But in thoſe caſes it ſeems, that he ought to pledd this er. 
ception. Ibid, N 17 

ITY 13. And per Needham, if diſtreſs iſſues by pone, or captas, where 
l. b. 8. F. it ſhould be pluries capiar, and the party appears, be ſhall be com- 
cKesS,C, pelled to anſwer. Br. Reſponder, pl. 47. cites g E. 4. 18. | 

14. But if be has day, which he ought nat to have by the law, he 
ſhall not be compelled to anſwer ; note the diverſity; Ibid. 

15. Miſcontinuance of proceſs (as where one proceſs is awarded 
for another, or nuſ-returned) may welt be aided hy appearance of 
the parties; but diſcontinuance in appeal of murder is not. Cro. . 
283. 4 Trin. 9 Jac. B. R. in cafe of Bradley v. Banks. 

Jes. 333. 16. error aſſigned in a judgment in aſſumpſit was, that the 

7. 73.5. C. defendant was ſued by the name of Sir Francis Forteſcue, Knight 
of the Bath only, when he was both Knight of the Bath and Baro. 
zet ; but becauſe he appeared to that name and pleaded, the judg- 
ment was affirmed. Cro. J. 482, pl. 15, Pafch. r6 Fac. B. K. 
Sir Francis Forteſcue v. Markham. 

17. Where judgment is given by default upon @ proceſs, and there 
was no appearance, the proceſs ought to be according to law, But 
where it is given upon verdict or by default after the party has ap- 
peared and pleaded, there a miſcontinuance will not hurt at the 
common law; for the defendant ſlipped his advantage when he 
appeared and pleaded. Jenk. 57. pl. 5. 

18. At this day, if judgment be given by default, a diſcontinuance, 
or miſcontinuance before appearance is not aided, but ſuch judgment 
is reverſible. A miſcontinuance is, where the continuance is 
made by undue proceſs ; a diſcontinuance is, where no continuance 
is made at all, Jenk. 57. pt. 5. | 

lo falſe im- 19. Wrong proceſs, as a ſummons inſtead of a ſcire facias, or 2 
2 eapias inſtead of a venire facias, is cured by appearance, for upon 


— ed defendant's appearance, the proceſs is at an end, Jenk. 57. pl. 5 


capias 
— 1 — commenced againſt the plaintiff in an inferior Court, Plaintiff demurred, becauſe it was 
not ſhe vn that a ſurnmons was iſſued firſt, and inferior courts can award no capias, but on a fum- 
mons firſt returned, Per Hale Ch. J. A fevult in the proceſs is aided by appearance, &c. yet 
o falfe impriſonment lies here on it, and the officer cannot juſtify here 33 upon proceſs out of the 
Courts of Weſtminſter. Vent. 120. Trim. 24 Car, 2. B. R. Read v. Wilmot, 83 
Appearance aids errer in proceſt where a capias iſſues without an attachment in an inferior courts 


» Ld. Raym. Rep. 1544. Mich. 2 Geo. 2. Blenkinſon v. Iles. | 

| 440 }* 1 
Cro. J. aii. 20. Debt was brought for 30l. At the pluries capias, an entry 
pl. % was made upon the Roll of the proceſs quod quer obtulit ſe in ” gr 


— K. debiti 495. At the exigent, the defendant appears and eonfelles the 


Lovelace v. action; the plaintiff has judgment upon it, The ſaid app _— 
| ta 


the party hath declared againſt him (Hill. 22. Car. 1. B. R.) for 


of the writ, and doth not ſee the writ. And the law will not 


r 
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takes away all diſcontinuance and bad proceſs before it; and the ages 
ſaid words 40s. in the obtulit ſe, is ſuperfluous. Judgment athrmed ** ** 
in error. Jenk. 341. pl. 99- 
21. It was affirmed by Keeling J. that the law is, and hath been Denied 
adjudged, that i addition, or no addition, is cured by the appearance _— 
of the party. Sid. 247. pl. 11. Paſch. 17 Car. 2. B. R. in caſe cafe of che 
of the King v. Warren. King v. 
22. Though one do appear in court upon the return of the writ Naddock. 
:/ucd forth againſt him, yet he doth not admit the writ to be good 


y ſuch his appearance ; for he cannot have oyer of the writ until 


#4 


FR 


he is arreſted upon a warrant made by the ſheriff upon the receipt 


preſume any perſon to admit a thing, which he knows not What 
it is, and may be prejudicial to him to admit it. L. P. R. 83. 7 
23. If one appear by a name, which it not in truth bis right 1 
name, and thereupon the plaintiff declares agamſt him by that name, 3 
he ſhall be eſtopped gfter to ſay that he is not right named (20 Oct. A 
1650. B. S.) for he ſhall not be ſuffered to take advantage of his | 4 
own wrong to prejudice another thereby. L. P. R. 85. ; 
24. Where the fir/t peg in an inferior court is a capias, (which 
ought not to be) it is ſalved by an appearance. Lutw, 954. Be- 
cauſe the defendant hath by his appearance admitted the proceſs 
by which he is brought into court to be legal. L. P. R. 85. | 
25. Error in Exeter Court. The error aſſigned was, that there Cre. J. 10 
was no ſummons; and for that cited 2 Cro. 108. which was faid 4; — 1 a 
to be the ſame caſe with this. But, per Curiam, it was held to Fram vn 7 
be well enough; for by appearance all defaults before are ſalved, Dixon. 
though it be in aa iafecior court; and To Wylde ſaid, it had of late 
been conſtantly ruled, contrary to 2 Cro. 108. Freem. Rep. 468. 
pl. 642. Trin. 1678. Wheeler v. 
26. Exception was taken to a return, becauſe it was ſaid, corpus Ld. Reyes, 
chr &c. parat habeo Sc. ubicungue, the which is uncertain, * —_ 


28 3 @ * . IR 4 — ** - _ * 
rene — — Ap itt Femme 
rr r 


C. & 5 F. 
and not according to the form of the return; for though the z: it iccording- 


be, that he ſuould have the body in the King's Bench whicungue, be- ly. 
Caule it is uncertain where the Court ſhall be at the day of the 
return, yet when the day is come, he ought to return the body ints 
court, which then is in a place certain, and not to ſay he had the 
body ubicunque, the which the Court ſaid was a blunder, but it is 


aided by the appearance. Skin. 444. Trin. 6 W. & M. in B. R. 


Wilſon v. Law. | 

27. If the twrit and return had been ill, the appearance had aided Ed. Rays. 
it, if the party appears and pleads; but if he appears and takes ex- ＋ 2 Kb 
ceptron for a defect in the writ and return, ſuch defect is not aided by Eyre J. 
by appearance; but if he pleads over he waves the advantage of but when | 


ſuch exception, and he was ruled to proceed to trial. Per Eyres <P, 4 
J. Skin. 554. Mich. 6 W. & M. in B. R. Wilſon v. Law. Cemurs on 1 


| the proceſs, 
tus 2ppezrance wil! mt aid any defects in the procels; but as to this, the other judges gave ne 


> hon. 


28. A 
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28. A writ of error was executed the ſame day with the return 
of | the pone, and fo might be before any pone iſſued out. And 
judgment was reverſed for this error, for no appearance can help 
that. 12 Mod. 524. Trin. 13 W. 3. B. R. Bidolph v. Veal, 
29. Sci. fa. upon a fine wanted the due number of days, becaufe 
the te/te return, and that writ did partake of the nature of 2 
real action, yet if party appeared and pleaded to it, it made it good. 
Per Holt Ch. J. 12 Mod. 452. Paſch. 13 W. 3. B. R. in caſe of 
Wilmat w. Filer. "mn 
30. So if 2pret of covenart ta levy a fine wants fifteen days be- 
tween the teſte and return, yet if party appear, and fine be levied 
it is good. This indeed has been after queſtioned by ſome judges, 
but was adjudged: to be a ſtated doctrine, and needs no new ſettle- 
ment; ſor if the defendant appears and anſwers without taking 
advantage of this fault of the writ, as if it were in aſſiſe, and he 
not attached fiftcen days before, the fault of the writ is thereby 
— Per Holt Ch. J. 12 Mod. 452. In caſe of Wilmot v. 
iler. umn er ee 
31. Trregularity 5 the delivery of a declaration is made good by 
appearance. Per Cur, Ld. Raym. Rep. 700. Mich. 13 W. 3. 
Walgrave v. Taylor. — aa: . 
1 Salk. 383. 32. Appearance, and the party being heard, ſupplies: want f 
. . Jumnens in ſummary proceedings. 2 Salk. 428. Mich. 8 W. 3. 
an caſe of B. R. The. King v. the Mayor &c. of Wilton. 
the. Qures - » ©; | Sv? . W660 
». Barret. S. P,—q Mod. 2g7, S. C. | 0 
33. . Defendant moved to ſtay the proceedings, the proceß 
not having been ſerved upon him, but upon another perſon, it was 
inſiſted by, plaintiff that an appearance being now entered, the de- 
fendant was in court, and the miſtake was cured. But per Cur: 
The appearance is entered by the plaintiß, according to the ſtatute, 
and by no means cures the miſtake. Barnes's Notes in C. B. 291. 
Trin. 8 & 9 Geo. 2, Weſtall v. Finch. | =—_— 


F) Appearance- At what Time. 
In what Caſes a Man [or Corporation, pl. 8.] may 
8 afpear where the Proceſs is not ſerved. 
Fol. 362. [Or where it is not returned, or returned Nihil, 
— | 13. - 
Where an Inheritance is 10 be loft, or other Thing. 


Br. Jours. [ 1. HERE a man is to loſe an inheritance if he does not 
pl: 93- cites ; appear, he ſhall appear without a return of the ſheriff 
| gratis by the day in the Roll. 10 H. 7. If. b.] 

„ Pitzh, 2. As in a ſeguatur ſub periculs againſt à vouchee, he may ap- 


„ed pear at the day of the return, though no writ be returned, for that 
95" otherwiſe 
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otherwiſe he ſhould loſe in value. * 22 Ed. 3. 4. adjudged. 7. b. 9 1 
4 > 4 E | r. jqouts, 
adjudged. 29 Ed. 3. 40. b. 2 Ed. 3. 40.] 5. 
10 H. 7. 11. S. P.. P. though it be returned tarde, for the miſchief of the tenant. Br, 
Averment, contra, &c. pl. 21. cites 11 E. 4. 9. But where upon warrantia chartæ, nihil 


is returned, and he appears, he ſhall not be received. Br. Aver ment contra, &c. pl. 21. cites 11 
F. 4. 9. ys upon ſummons as warrattizandum, aud ſo alias, pluries. Br. Avermeat contra; 


Sc. Pl. 21. cites 11 E. 4. 9. 


3. If the defendant be ont-latued in debt, and after hath a char- | 442 ] 
ter of pardon, and ſues a ſcire FOR againſt the plaintiff, if the * Br. De- 
writ be not returned, the plaintiff cannot appear by the roll, for he f*»'t. pl. 49, 
4 - | y * D cites Sy; 
es ta liſe nothing. * 39 Ed. 3. 7. b. Contra, + 27 Ed. 3. 77.] the plaintiff 

could nut 
be received to appear gratis Hy the roll, becauſe the writ was not ſerved, and ſo he was — to 
procure another writ to warn himſelf; quod nota, & hc fecit. 

+ Fizh, Reſpouder, pl. 85. cues S. C. 


4. But if the writ be returned tarde, the plaintiff may appear. — Ref- 
ponder, pl, 


27 Ed. 3. 77] op 
| A S. C.— Br. Jours, pl. 48. cites 3 H. 3. 8. S. P. 
[5. When a man is to have a corporal pain if he appears not, Br. Jours 


he may appear without the return of the ſheriff gratis by the day in pl. 93- — 


the Roll. * 10 fl. 7. II. b. Curia. 39 Ed. 3. 7 b.! Br. Detault, 
pl. 64. ce; 


311. 5.8. S. P.— Br. Jours, pl. 48. cites 3 H. 3. 8. S. P. 


6. In treſpaſs, if after the exigent is iſſued, the defendant ren- 
ders himſelf, and hath a ſuperſedeas; though the ſheriff does not 
return the exigent at the day, yet he may appear by the roll, 
33 Edw. 3. 20. b. adjudged. ] : 
[7. Ina ſeire facias againſt a garniſhee, if the ſheriff returns Br. Aver. 
nihil, &c. and ſo upon the alias, the garniſhee cannot appear gratis ment con- 


* , * " 
by the day in the roll, becauſe he is not to have corporal puniſh- . C, 


ment. Contra, 8 H. 6. 16. ] C. Tizt be 


had a dav in 
court by the roll, and therefore was received, Per Cur. quod na, 

In detinue the defendant prayed ga vient, and had it, and the er returned nibil, and fie ur 
alias iſſued, and the ſheriff returned nilil again, and the garniſbee came and prayed, that the plain. 
tif might declare againſt him, and was received; for be had day by roll, and ſo appeared Cuutrary 


to the return of the theriff, quod nota, Br. Default, pl. 37. cites 8 H. 6. 16. 


[8. Ina quod permittat againſt a bailiſf and commonalty, if at 
the return of the grund diſtreſs no writ is returned, the bailiff can- 
not appear gratis by the day in the roll without the commonalty 
(for they are but one corporation.) 29 Ed. 3. 40. b. adjudged. ] 

(q. In an audita querela, if the defendant be returned nthil per 


quid poteſt ſummoniri, yet he may appear gratis. 21 Ed. 3. 13. b. 


adjudged. ] a 
C10. In a writ of debt, if na original be returned, nor any return Br. Debt, 
made, yet the defendant may appear by the roll. 29 Ed. 3. 18. my 22 

X 23- 


[11. But he cannot compel the plaintiff to count againſt him, be- 


cauſe · perhaps there is no original. 29 Ed. 3. 18.] | 
Vol. VII. K K {12. in 
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. Per 3 In a writ of debt, if the ſheriff} returns the original nilit, 


Be. y yet the defendant may appear tor fear of the capias. H. 10 


mat, con- 25 B. R. between Dame Slancy and Vawtry, adjudged. ] 
tra, he: pl. 
21. Ciics 11 . . | 

If iz acht nr 2 the ſheriff returns the capias nihil, and the defendant comes ready to plead, 
he _— i de recetved. and the reaſon ſeems to be, that in this cate there is corpora! puniſhment. Br. 
Ave contra. c. pl. 6. citcs 48 F. 3. 1. 

B:. r dere Pheve i n corporal puniſoment, nor the party 's at no nett he ſhall not be received 
to plead upon return of 111d Br. Avermet It, Cuntra, &c. pi. 6. cus 48 L. 3. 1. 


v1©09n, 


Fer in pre, pe quod reddat, if the ze. 2/9uches, the do,, may apycar, and plead at the fr 
day. Bus Le be returned nibil upon the ſtrmmons, he (hall not be received till ths (equatar ; for 
then is the land to be loſt, therefore ar 7 „ Shuitbe received. Br. Averment coutra, &. 


1 
pl. 6. c es 48K. TY 1. 


1 443 ] [13. [S2] If the ſheriff returns mandav; bali libertatis, x 
Br. Aver- nihil inde fecit, yet the defendant may appear gratis. 27 Ed. 3. 78.) 


tra, &c. pl. 24. cites S. C. and Fitzh, Procels, 13. But Brooke fas, it does not appear there whit 
piocels ic mad, WIA Wes 10 returned. 


14. Executors brought ſcire facias againſt { the defondant for da- 
mages recovered by the grandfath: r of the te//ator, and the ſheriff 
retut ned nibil, by which the plaintiff had executiin, and the de- 
fendant brougyt audita querela upon a releaſe of the teſtator, upon 
which venire facias iſſued againſt the executor, which writ was not 
ſerved, and yet the executors came ready to plead, and were re- 
ceived by award, not Ing that the writ was not ſerved. 
Br. Averment contra, &e. p!. 25. cites 21 E. 3. 13. 

2. In debt the nen was out-lawed, and bad charter of 
pardon, and ſerre facias azainſt the plaintiſ, which was not re- 

turned, and the plaintiff appeared and arayed that the defendant 
be demanded, inaſmuch as the plaintiff has day by roll, & non allo- 
catur, inaſmuch as the proceſs was not ſerved ; contra, where the 
Jarty is to have corporal puniſhment or durets, by which the plain- 
tiff, by advice of the Court, ſued ſcire facias to have himlſclt 
warned, fo that * might appear. Br. Avcrinent contra, &c. pl. 
26. cites 39 E. 3. 
* 16. In tre/paſs ah ſheriff returned quod cefit corpus, and hat 
4 him not at the day, by which, upon change of the ſheriff, iſſucd 
4 di//ringas quondam vicecom. al habend. corpus againſt the old ſbe- 

i 1 S, and he amerced, and the new ſheriff returned quod diftrixi 
4 quondam vicecom. but had not the body; and per Thorp the de- 
4 fendant may appear and plead, notwithftandin- the return. Er. 
1 


Averment contra, &c. pl. 33. cites 44 E. 3. 2. 


17. I: ſecond deliveranc, the Heri returned no writ, but the 


„ defena t appeared, and prayed that the plaintiff count again hin 

4 or thi! \e migh, have return irrepleviſable, and could not have it, 

y but Haut alas, ud yet he had day by the roll. And ſo it feems 
[ that nan Hall not be received contrary to the return of the 
. ſner nor waere the eriff does not return, unleſs in cafe where 

* he i * at a l/s, or to have corporal pain. Br. Averment 


contre, & c. pl. 28. cites 49 E. 3. 2. 
18, In precipe quod reddat, the fenant veuched, and proceſs can. 
tinues 


n 
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tinued againſt the vouchee till the ſequatur, which writ was not 
ferved, and the tenant ſaid that the vouchee died between the iſſuing 
of the writ of ſeguatur, and the day of the return, and prayed that 
he might re-vouch. Br, Averment contra, &c. pl. 27. cites 14 fl. 
6. 7. And the fame year, fol. 19. the better opinion of the juſ- 
tices was, that he ſhall have the plea, 

19. So where the tenant vguches, and the ſummens and grand 
cape be returned ſerved, and the voauchee does not come, the tenant 
may ſay that the vouchee is dead; for if judgment be given againſt 
2 dead perſon, it is error; for at thoſe times the land is to be liſt. 
Br. Averment contra, &c. pl. 27. cites 14 H. 6. 7. 19. 

20. So at the ſecond return of nihil upon ſcire factas upon charter 
of pardon after outlatory, he may appear gratis, otherwiſe the 
charter ſhall be allowed without anſwer. Br. Averment contra, 
Kc. pl. 27. cites 14 H. 6. 7. 19. 

21. In replevin at the pluries the ſheriff returned quod averia 
elangata ſunt, and withernam was awarded of the goods of the de- 
fendant for the plalhtiif rerurnable 15 Mich. and the Peri re- 
turned tarde, and the defendant came and was ready, and prayed 
that the plaintiff ſhnuld count againſt him. And the beſt opinion 
was, that becauſe no pledges de priſeguends & de returns habend» 
i, &c. are found, and alſo the writ is not ſerved, therefore it 7s in 
a manner contrary to the return of the ſherif. And per Ardern 
21d Danby he cannot appear ; for without return of the ſheriff, it 
cannot appear to the Court if he be the ſame perſon or not, and 
eſpecially as here, where he is not to have corporal puniſhment. 
But where capias or exigent is awarded, he may appear, by reaſon 
of avoiding corporal puniſhment. But where * rfues are to be loft, 
and the writ is not ſerved, there he cannot appear; and alſo he || 
cannot appear before pledges are found] for in debt if the defend- 
ant be returned ſummonitus eſt, and no pledges returned, the de- 
fendant ſhall not be put to anſwer, nor the plaintiff ſhall not be de- 
manded ; for he cannot be nonſuited before pledges found, quod 
tota Curia conceſſit. And he who is vouched may enter into the 
warranty the firſt day, but if proceſs be awarded which is not 
ferved, he cannot enter gratis; and Newton agreed that he ſhall 
not anſwer as here. Br. Averment contra, &c. pl. 12. cites 22 
H. 6. 20. | 

22. In debt at the capias the ſheriF* returned cepi corpus, & 
languidus in priſona, &c. by which i/ſued duces tecum, and the He- 
riff did not return the writ, but the defendant appeared and prayed 
that the plaintiff count, and it was greatly debated, if he might ap- 
pear before the writ came in; and the belt opinion was, that be- 
cauſe the plaintiff did not deny but that he who appeared is the ſame 
perſon, that therefore he ought to declare, notwithſtanding that he 
hall be intended to be in ward of the fheriff by the firſt return 
ior it may ſtand with that that he was then in priſon & languidus, 
and now at large and ſound, and therefore the plaintift declared, 
and the defendant prayed to be by attorney, and the Court adviſe, 
Br. Default, pl. 67. cites 5 E. 4. 69. 

23, In audita guerela m_ facias iſſued againſt the — 
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and the Serif did not return the turit, and the defendant camo 
gratis and prayed that the plaintiff be demanded & non allocatur, 
becauſe the writ is not returned ſerved, and he is not to have 
corporal pain. Br. Averment contra, &c. pl. 39. cites 6 E. 4. 9. 
Br. Jours, 24. Replevin ficut pluries, the ſherifF returned that the plaintiff 
EE Des was ned, ſo that he could not have the view ; for it was in ho- 
Rr. Reſpon- mine replegiando, and no day was given to the defendant, but to 
cer, pl. 52. the ſheriff to know, &c. and per tot. Cur. the appearance is good 
bes S. C. for the miſchief of withernam ; for when the ſheriff returns elon- 
gata, and if the defendant has not appeared, capias in withernam 
ſhall be awarded, by which he ſhall be impriſmmed; by which it was 
awarded that the plaintiff recover his damages, and fo the appear- 
ance of the defendant good at the day of the return of the efloign- 
ment, quod nota. Br. Default, pl. 71. cites 7 E. 4. 5. 

25. Scrre facias upon annuity recovered, the ſheriff returned 
quod nihil babet nec e/l inventus, the defendant came and ſaid that 
he had reſigned before the writ purchaſed to the ordinary at D. and 
fo not parſon ; and per Cur. the defendant may” plead this, though 
he has no day in Court by return of the ſheriff; becauſe the de- 
fendant is at a miſchief; for upon the firſt ſcire facias returned 
upon a recovery, the plaintiff ſhall have execution; for he who 
recovers ſhall have favour, and the ſame at the capias & exigent ; 
but becauſe he is not parſen, nor warned as parſon, J. B. Rector de 
D. therefore no miſchief ; for the execution ſhall iſſue only againſt 
the parſon. Br. Scire Facias, pl. 178. cites 8 E. 4. 15. 19. 

26. But in ſcire facias upon charter of pardon, there ſhall be tue 
nihils returned before that the charter ſhall be allowed, if the plain- 
tiff does not appear before. Br. Scire Facias, pl. 178. cites 8 
E. 4. 16. 19. - 

27: Where a man is bownd to appear upon writ at a certain day, 
it is no plea that the writ is not returned; for he may have ſpecial 
entry of his appearance: but it is a good plea that tne bailift to 
whom he is bound kept him in priſon till the day of his appearance; 


| 445] for he ſhall not gain a forfeiture by his own act, Br. Dette, pl. 


109. Cites 9 E. 4. 23. 

28. A man appeared by capias utlag. and fleaded the laſt term, 
and had day to 15 Mich. and came at Oab. Mich. and prayed that 
his appearauce be recorded for all the term, and Townſend would 
not betore the day, but Brian and Cateſby {bid them] record it. 
Coniſby ſaid, it has been done between party and party, but not 
where the King is party as here. Per Townſend, in appeal he 
ought to appear at every day, and ſhall not have his appearance 
recorded as here, but per Coniſby the contrary has been done, 
where he is a poor man, Pr. Default, pl. 63. cites 1 H. 7. 27. 

S P.thouzh 29. In error tae ſcire factas again/t the defenda'it was returned 

_s 2 or 4 nihil, and ſicut alias i Jued, the defendant was not received to ap- 

b-cauſe he peur gratis. Br. Default, pl. 64. cites 3 II. 7. 8. 

1 pain. Br. Jours, p!. 43. cites S. C. | 

Br. Jours, 30. Contra ufon capias or diſtreſs, were corpar a! puniſhment ti 

0 be had, or iſſues to be loft, and the [ame in ſcire jacias upon char 
ter 
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ter of pardon, as upon this ſcire facias. Br. Default, pl. 64. cites 
3H. 7. 8. 


1. $2 where the ſheriff returns tarde or embezilt the writ; 


for it was faid that he has day by the roll, et non allocatur here. 


Ibid, 


445 


Nr. Jours, 
pl. 48. cnev 
. C,—— 


Br. Aver- 


ment contra, &c. pl. 32. cites S. C. 


2. Scire facias upon writ of error, the ſheriff returned nihil, 
the defendant came and pray:d that the plaintiff ſhould aſſign the 
errors, et non allocatur, inaſmuch as the writ is not returned 
ſerved, and yet he has day by the roll. Br. Averment contra, &c. 
. pl. 32. cies I O39. 2:6. | 

33. But, per Cur. where the ſheriff returns pan capias quod 
non eft inventus, the defendant may appear and plead; for other- 
wiſe he ſhall have corporal puniſhment by arreſt by other capias, 
per Cur. Br. Averment contra, &c. pl. 32. cites 3 H, 7. 8. 

34. So upon diftre/s in ſalvation of the iſſues ; for this is a loſs, 
quod nota, per Cit. by which ficut alias iſſued. Br. Averment 
contra, &c. pl. 32. cites 3 H. 7. 8. 

35. Where a man has day by the roll ad reſpondendum, he may 
appear as well upon the roll, as upon the writ ; but when it is ad 
ſatisfaciendum he thall never be received to render himſelf to pri- 
ſon, unleſs the writ be returned, viz. cepi corpus, or capias ad fa- 
tisfaciendum, or reddidit ſe upon exigent; per Mordaunt. Kelw, 
106. b. pl. 3. Hill. 5 H. 8. 

36. Upon a capias againſt A. the Heriff returns him ſet, fo 
that he cannot have his body at the day without the danger of his 
death; upon affidavit that A. is grown well a duces tecum, ſub- 
pœna of a certain ſum of money ſhall be awarded to the ſheriff, 
to have his b:dy in Court at a certain day. Jenk. 94. pl. 82. 

37. In debt, treſpaſs, or other perſonal action againſt A. upon 
the ſummons or attachment, the ſheriff returns, non e inventus & 
nibil habet in his bailiwick; at the day of this return A. cannot 
appear. Jenk. 94. pl. 82. & 122. pl. 47. 

38. But upon a capias againit him to impriſon his body, or upon 
a proceſs, upon which iſſues are to be loft, or land to be loſt, or his 
life brought into danger, he may appear, although ſuch a return 
as above were made by the ſheriff; for he has a day in Court by 
the roll, and his non-appearance would be of great prejudice to 
him. Jenk, 94. pl. 82. & 122. pl. 47. 

39. In an appeal againſt A. for the death of a man, the ſheriff 
returns, that the writ c:me too late to him; A. may appear and 
plead notwithſtanding this return. Jenk. 94. pl. 82. & 122. pl. 47. 

40. Whenever a writ returnable is awarded, the return day is a 
day to both parties to appear, and though the writ be returned not 
ſerved, the defendant may appear to prevent any ill conſequences, as 
to prevent a capias, 5 E. 4. 69. So here to fave himſelf on a 
withernam, reſpond. 57. [52] 7 E. 4. 5. Upon a diftringas prox- 
mas villas, &c. the defendants have no day, yet they may appear 
and traverſe, In a common replevin the original gives no day, for 


this is vicontiel, and fo is the alias, but the pluries is — - 
k 3 ; 3. R. 
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B. R. and though there is no ſummons nor attachment in the 
writ, yet the day of the return is a day to the parties and the entry 
is attachiatus eit ad reſpondend' de placito quare cepit, &c. and 
the reaſon is becauſe though in truth there was not actually 
an attachment, yet virtually and in conſequence of law it 1s fo, 
he being bound upon peri] of a withernam, 2 Salk. 583. pl. 3. 
Mich. 12 W. 3. B. R. NIoor v. Watts. | 
41. By the ancient rule of court, there could not be a volun- 
tary appearance without a writ was taken out, but even now there 
muſt be a writ guten out befare er after; for without a writ the 
parties have no day in court, without which they cannot appear ; 
and he ſees no drfference between à voluntary appearance and one 
upon a cepi corpus, for iure the plaintitt ought not to be put in a 
worſe condition for his kindneſs in not arreiting the defendant. 
If a writ be returnable Craſt' Animar' and a voluntary appearance 
to it, it will be the fame, as if it were upon a cepi corpus, Per 
Holt Ch. J. 12 Mod. 404. Trin. 12 W. 3. B. R. Anon. 
| Cc 


(G) In what Cafes a Man ſhall be complied 79 ap- 


pear [and anſwer | where the Proceſs is not ſerved. 


Dr. T* a man ſues execution upen a atute, and the conufar ſue; 

an audita quere!a upon the acquiitance of the conuſee returu- 
able immediately, which is not ſerved, and the £9nuſee comes and 
prays execution, he ſhall be put to anſwer t the acquittance upon 
this writ, for he hath day by the roll, theugh the writ is net ſerved, 
30 E. 3. 21. b. adjudged. ] 

2. A. is condemned in treſpaſs at the ſuit of B. and is outlawed 
upon the judgment and is in executian upon a cap. ut. B. releaſes 
to A. all executions; A. upon this releaſe brings an audita querela, 
upon this a venire facias againſt B. B. cannot appear, for he is 
not to loſe his liberty, or iſſues, or freehold; an alias venire facias 
iſſues, and is ſerved and returned; B. appears, and pleads the ſaid 
outlawry againſt A. and 'tis a good plea; for the audita querela is 
only to defeat the execution, and not to reverſe the judgment as 
error would do ex directo, and an attaint ex conſequenti. Jenk. 
126. pl. 55. 


[ 447 ] (G. 2) Appearance. Neceſſary to what Purpoſes. 


Or, what cannot be done without Appearance. 


I. IN z#nformations and indifiments, no judgment can be given, 
unleſs the defendant appears. Per Eyre J. 10 Mod. 250. 
Hill. 3 Geo. 1. B. R. in caſe of the Queen v. Simpſon. 
2. But judgment of outlawry may, becauſe of his contempt for 
not appearing. Ut ſup. 
3. Conviction of deer-flealers may be without appearing, ſo = 
ey 


Default. Appearance. 


they be ſummoned, and make default. 10 Mod. 378. ITill. 3 Geo. 
1. B. R. The Queen v. Simpſon. 

4. Corruption of Head, and forfeiture of ęſlate, may be by out- 
lawry for treaſon or felany; tor the law interprets abſence in ſuch 
caſe as a ſufficient evidence of guilt, 10 Mod. 379. Hill. 3 
Geo. 1. B. R. in the cale of the Queen v. Simpſon. 

5. In real actions the ſecond default is final and conclufive, 
and the Court, without regarding the merits of the cauſe, will 
cive judgment that defendant ſhall loſe the land. IO Mod. 379. 
in caſe of the Queen v. Simpſon. 


(H) In what Caſes the Huſband ſhall be che to 
appear for his Mie. 


(f. IN an action againſt baron and feme 7» B. X. if the baron 
appears upangthe exigent, he ſhall remain in priſon till he puts 
in bail for his wife, Hill. 37 El. B. R. by Popham. } 

2. As in an action of debt againit baron and feme, for the debt 
of the feme, if the baron be taken by capias or exizent, he {hall re- 
main in priſon till he hath put in bail for his feme. Hill. 37 El. 
B. R. by the clerks this is the common courſe. ] 

[3. But in an action againſt baron and feme in B. if the baron 


comes upon the capias or exigent, he ſhall act be compelled to put 


in bail for his wife. Hill. 37 El. B. R.) 
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See tit. Ba- 
— | 
Fol. 583. 


ron & Freie, 


(I. 2, (K. a) 


[J. If the baron appears upon the original in B. R. where it is 


againſt him and his feme, he ought to put in bail for his wife, 
Hill. 37 EL B. R.] 

5. Ii an action of delt againj? baron and feme in B. R. upan 
the ſtatute of of recuſants, for the recuſancy of the fene, 
the baron, who is in cuſtodia mareſchalli, ſhall remain in priſon 
till he hath put in bail as well for his wife as for himfelf. H. 37 
El. B. R. adjudged, the caie of Philpot and Young, and their 
wives, ] 


Cro. E. 370. 
pl. g. Phil- 
pot's caſe, 
S. C. leys, 
this court 
ulcd nat to 
let the baron 
to bail, but 
to contmue 


him in priſon for the contempt of the ſeme, until the feme comes in, and therefore bail was refuſed ; 


eites 8 H. 4 6. 21 H. 6. 4. Cro, J. 445. in pl. 23. 
Obiter ſaid, that this had becu the cuſtom. 


(5. But it is in the election of the Court, whether they will 
compel him to give bail for his wife or not, for all bails are in the 
diſcretion * of the Court, Hill. 37 El. B. R. Philpot and Young, 
and their wives. ] | 


[7. In an action of debt brought againſt baron and feme in 
banc, if the baron appears, and the feme makes default ] 

[8. If proceſs iſſues out of B. R. ſcilicer, a latitat againſt baron 
and feme, and the feme 7s arreſted, but not the baron, the baron in 
this caſe ſhall not be compelled by the courſe of the court to appear 


tor himſelf and his wife, the baron not being arreſted, Mich. 10 
K k 4 : Car. 


445 in pl. 3. S. 


Mich. 23 Jac. B. R. the 8. P. 


[448 * 
Cro. F. 370. 
pl. 9. S. C. 
& S. P. ace 
cordingly. 

-Cro. ]. 


P. Obiter. 


This is im- 
perfect. 

In ſuch caſe 
there can- 
not be any 
declaration, 
and there- 
fore in re- 
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__— Car. B. R. between Story and Smith, per Curiam, and clerks j 
Pero. but they aid, that if the baren had been arreſted, and not the fems, 
clare, the the baron ſhould have been compelled to appear for himſelf and 


baron being his wife, ] 
rotu:ned | | 
non ch tuventus; the feme was diſmiſſ-d, Cro, J. 445. pl. 23. Mich, 15 Jac. B. R. Anon. — 
Mod. 8. pl. 24. Nich. 21 Car. B. R. Twiſden J. cus S. C. and favs. it is to be under ſtood, 
that he fl. all be diſcharged upon common bail; and Lively laid, chat ſo the cuuric was. 


9. In debt at the capias the ſher:? returned quod cepit corpus, 
and that he is H in prijona, aid yet the defendant was re- 
ceived to appear; for he has day by the roll, and prayed that the 
plaintiff be demande, and fo he was, and becauſe he did not come, 
therefore he was nonſuited, quod nota, Br. Retorn de Briefe, 
pl. 102. cites 3 H. C. 3. | | 

10. Ard at the capias in treſpaſs ggainſt the baron and feme, 
the ſheriff returned the baren nm et inventus, and that he had 
taten the feme, 1019 was in ward, and protection was caſt for tha 
baron, and was allaced, and yet he had no duy by the return of 
the ſhetiff, quod nota. Brooke fays, the reaſon ſeems to be in- 


aſmuch as he is to have corpora! purt/hment upon capias. Ibid. 


(H. 2) Appearance. 
Apainſt Return of the Sheriff. 


Br. Aver- [I. IN treſpaſs at the capias the ſheriff returned non eff inventus, 

cy Sr pt yet the defendant may appear at the ſame day by attorney, 

Ig WA 1 proper perſon at his plea ure, Br. ours, pl. 20. Cites 
3 H. 4. 2. 5 

Br. Aver- 2. But it is ſaid that after exigent awarded, he cannot appear 

tre. Kc pl. 8. by attorney, but firj# in perſon, Br. Jours, pl. 20. cites 3 

cits S. C. H. 4. 2. . 


Br. Jours. 3. In delt, at the capias the ſheriff returned, quod cebit corpus 
. e & quod eſt languid' in priſana, and yet the defendant was received 
Averment to appear; for he has day by the roll, and prayed that the plaintif 
contra, &c. be demanded, and fo he was, and becauſe he did not come, there- 
255 ces fore he was nonſuited, quod nota, Br, Retorne de Brief, pl. 102. 
vg Cites 3 H. 6. 3. | 
S. P. Fir 4. And at the capias in treſpaſ againſt the baron and feme, the 
2 = ſheriff returned the baron non oft inventus, & guod cepit the . 
by the re- Tho Twas in ward, and proteclion tas caſt for the baron, and was 
turn of the allowed, and yet he had no day by return of the ſheriff, quod nota, 
os = toy Brook ſays, the reaſon ſeems to be inaſmuch as he is to have 


by theroll, corporal puniſhment upon capias. . Ibid. 
Br, Jours. 
pi. 2. cites S. C. 


Br. Aver ment contra, &c. pl. 2. cites S. C. 


[ J 5. Defendants plead in bar to the action, but do not appear 
443 i pp 

and plead nec in propria perſona nec per any attorney but only 

thus, et prædicti A. and B. per C. attornatum ſuum vim & in- 

juriam 


Dekault. 449 


zuriam quando, &c. and therefore judgment pro quer. 2 Lutw, 
1386, Trin. 4 Jac. 2. Gardiner v. Peyton. 


(I) Departure m Deſpite of the Court. 


In what Cales 1t 1s. 


fr. IF the defendant or tenant in, to another day in the ſame Br. Peper. 

term, and makes default at the day, this is a departure in _— BY 

deſpite of the Court. 9 H. 6. 58. b.] N 
S. C 


Cro. J. 293. pl. 12. Mich. 9 Jac. B. R. in caſe of Lilbourn v. Heron. S. 7. Bulſi. 161. 
S. P. in S. C. | 


2. [So] if a man imparls till another term, if he makes de- Br. Bill, pl, 


fault at the day of appearance, this is a departure in deſpite of — 2 
the Court. 9 H. 6. 39. b. 41. b.] Br. Conti- 
[3. But if the Gurt gives day to the defendant * till another nuances,&c. 


term, if the defendant makes default at this day, this is no de- e 


parture in deſpite of the Court, for he departed by leave of the If a man 
Court.) appears and 


ays no- 
thing, the plaintiff Mall recover for war! of anſwer, and if be appears ard make 41 the ſame 
term, he (hall be condemned; for this is a departure in deſpight. Per Vampage, Br. Default, 
pl. 34. cites 7 H. 6. 39. 41. 

In debt the defendant pleaded releaſe, the plaintiff denied it, and the defendant made default; and 
at another day the plaintiff recovered bis dt. becauſe the defendant did not maintain bit plea; and 
i: was ſaid, that this was no departure in deſpite of the Court; for they had day over. Br. Dey 
fault, pl. 24. cites 14 H. 4. 2. | 

* Cro. J. 293. pl. 12. the Court ſeemed to incline to that opinion. 


[4. In a real action if the tenant vouch, and the demandant has 
leave to imparl upon the voucher, and returns, and the tenant is 
demanded, if he makes default, this is a departure in deſpite of the 
Court. 38 E. 3. 13. b.] 

5. In treſpaſs the defendant appeared and pleaded, and after plea 
picaded departed in deſpite, and therefore writ of inquiry of damages 
was awarded, and atter the plaintiff releaſed the departure, and the 
defendant pleaded nat guilty, Br. Departure, pl. 4. cites 9 H. 
5.15. 

6. Note, that departure in deſpite is always of the part of the 
tenant or defendant, when his appearance is of record the fame day, 
and retraxit is of part of the demandant or tenant, or plaintiff, when 
his appearance is of record the ſame day, and upon this he ſhall be 
barred, and of the part of the tenant or defendant he ſhall be con- 
&:mned. Br. Departure in Deſpite, pl. 1. cites 3 H. 6. 14. 

7- But ibid. ſays, that note that it appears 9 H. 5. 5. and 3 
H. 4. 2. that where the defendant appears and imparles the ſame 
day, as he may well, there he is not demandable, and therefore if he 
makes default when the defendant comes back and joan bar, or 
tenders his law, the plaintiff ſhall be barred, and ſhall not be ſuffered 
to be nonſuited; for this is @ retraxit, becauſe it is all one and the 


tame day, 
8. But 
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8. But if he imparles till another day, be it in the ſame term or 
in another term, and notwithſtanding that it be to the next day in 
the ſame * term, there he is demandable, and if he makes de ul he 
ſhall be nonſuited, notwithſtanding it be all in one and the ſame 
term; note the diverſity, where the imparlance is all in one and 
the ſame day, as in the cafe uf a common recovery, and where it 
is till another day in the fame term, Br. Departure in Deſpite, 

Kc. pl. 1. cites 9 H. 5. 5. and 3 H. 4. 2. 

9. Ss it ſeems of the part of the defendant, tenant, ar woauchee to 
warranty; for in a common recovery for aſſurance of land, the 
vouchee imparles and is demanded again the fame day and mates 
default, and therefore judgment is given againic the tenant, and 
he to have over in value. Br. Departure, pl. 1. cites 9 H. 5. 5. 
. | 

10, Or if he had imparled till another day, and had made default 
petit cape ad valentiam ſhould iſſue; nota inde bene. Ibid. 

11. A departure in deſpite of the Court is on the part of the 
tenant, and is when the tenant or defendant after apprarance, and 
being preſent in court, upon demand mates departure in deſpite of 
the Court ; and then the entry is, et predict” tenens ſeu defendens 
licet ſolemniter exatus, non revenit, ſed in contemptum Curie 

Fol. ;84. receſſit, & defaltam fecit, ideo, &c. Co. Litt. 139. a. 


— 
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(K) Mbat ſhall be ſaid a Departure in Deſpite of 


the Court. 
F:tzh. R-. 
tra cit. pl. 


9. cucs S. C. [I. FF at the return of a capias ad valentiam the vauchee males 
default, and the attorney of the tenant is eſſ5ined, and the 
demandant prays ſeiſin of the land, and after the attorney of the te- 
nant appears, and prays that the efſoin be drawn, which is done, and 
preſently he departs from the bar, and then the tenant is demanded, 
and no body anſwers for him, yet this is not any departure in de- 
ſpite of the Court, though the preſence of the attorney be recorded, 
for he did not appear upon any demand of the demandant, and 
when he appeared, the demandant faid nothing againſt him. 22 
Ed. 3. 2. b. adjudged. ] | 

2. In pracipe quid reddat, they were at iſſue and the parties 
appeared, and the mgue/t was ſworn, and when the :nque/t came 
back to give their verdiet the demandant appeared, and the tenant 
made default, by which the demandant prayed judgment upon the 
departure, and had it immediately, quod nota. Br, Departure in 
Deſpite, pl. 14. cites [tin. Derb. Tempore E. 3. 

3. In quare impedit, if the defendant makes default after appear- 
ance, the plaintiff ſhall recover immediately his preſentation and his 
damages; contra if he has day by continuance and after makes de- 
fault, there the plaintiff ſhall have only diſtreſs, as appears H. 6, 
R. 2. Br. Departure in Defpite, pl. 11. cites 2 H. 4. 1. 

4. In debt the 7 an ps. appeared and declared, and thereupon 


the defendant tendered to perform his law immediately, by which 
the 


Dekault. 


the plaintiff departed from the bar ta be nonſuited without leave 7 
the Court, and therefore Rikhil awarded, that the defendant ſhould 
perform his law, but if he had imparled to the law, he might have 
been nonſuited. Br. Departure in Deſpite, pl. 10. cites 3 H. 4. 
2 & 3 II. 6. 14. accordingly. 

5. In replevin the defendant juſtified the taking by tenure of his 
maſter, and the plaintiff pleaded yointenancy in the land, &c. and 
day was given over in the ſame term, and the defendant made de- 
fault, by which the plarntiff recovered 41. taxed by the Court, and 
it was faid that this was no departure becauſe they had day over, 
Kc. ſcil. it was no departure in deſpite of the Court, and there- 
fore it ſeems that it 2s no departure in deſpite of the Court unleſs 
where they appear and have imparlance to no day certain, but are 
d-manded immediately again the ſame term, or the ſame day, and the 
tenant or defendant makes default, this is a departure in defpite, 
Kc. and fo it appears in the common recoveries for aſſurances. 
Br. Departure in Deſpite, pl. 3. cites 14 H. 4. 2. 

6. If a man appegrs and has day over in the ſame term, or is 
demanded after without day in the ſame term and dies not appear, 
but makes default, this is a departure in deſpite, quod nota, and 
ſo is the experience in the common recoveries for aſſurance of 
lands and tenements, where he imparles to no day certain, and 
makes default in the ſame term. Br. Departure in Deſpite, pl. 6. 
cites 27 H. 6. 39. 41. 


(K. 2) Departure in Deſpight of the Court. 
In what Cafes Judgment ſhall be given thereon. 


(I, * precipe in capite the tenant vauched, and the demandant 
imparled, and came back the ſame term, and the tenant made 
ae fault, and upon this departure in deſpite the demandant reco- 
— ſeiſin of the land. Br, Departure in Deſpite, pl. 5. cites 
JE. 3. £3 | 
2. In bY quod reddat the tenant appeared, and pleaded bar, 
and the demandant replied, and the tenant was demanded at another 
day in the ſame term to have rejoined and made default, this is a de- 
parture in deſpight of the Court, therefore ſeiſin of the land ſhall 
be awarded, and not petit cape z contra it is ſaid elſewhere, if it 
was in another term, Br, Departure in Deſpite, pl. 2. cites 
9 H. 6. 58. | 


(L) Retraxit. By whom, and in what Manner, and 
by what Wards, one may make a Retraxit. 


Ii. A RETRAXIT is always of the part of the plaintiff or 
demandant, Co, 8, — 59. ] 4 12. If 
2, 
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451 Default. 


* This i  [2. If the plaintiff /ays he will not ſue, this is a retraxit. *8 H. 
1 6. 8. Brook Departure in Deſpight, 13. + 21 E. 4. 43.] 


be (7). | 
Br. Departure in Deſpite, pl. 5. eites S. C,———Br. Default. pl, 2G cites 8 H. 6. 7. S. P. 
Br. Nonſuit, pl. 20. citcs 8 H. 6. 7. S. C Sce pl. g. and the notes there, 

+ Br. Departure in Deſpite, &c. p.. 12. cues S. C. 


Br. Depar- 
ture in De- 
ſpue, &c. 

Pl. 7. cites 
& C. that a non ſuit ſhall be entered, — ——Br. Default, pl. 36. cites 8 H. 6. 5. S. P. Rr. 
Nonſuit, pl. 20. cites S. C. & S. P. — June ſaid, that in both; this and the former c++ it hould 
be a retiaxit; but Brooke iays, that the contrary thereof ſeems to be law here, Br. Dilault, 


&c. pl. 36. 


[3- But if he ſays he wil! not appear, this is not a retraxit, but 
a nonſuit. 8 H. 6. 8. contra, ] 


1 vo. [4. A retraxit cant be, unleſs the plaintiff or demandant be 
wy. in court in proper perſon. Co. 8. Beecher 58. reſolved, ] 
B. R. Odviter. S. P. per Cur. 8 

The plaintiff has à verdict in debt againſt the defendant; after this verdict, the Eisiaritfpu b 
torney non vult ulterius proſequi: and it is {4 entered; and judgment & given for the detendant; 
it is error; for this is not a retraxit, A retrax!t ought always to be by the plaint#, in his proper 
per ſon; ſuch confeſſion is ftronger againſt him than a verdict. In preparatorits ad judicium faves 
tur ator: ; becauſe the law preſumes, that no man will fe without a cauſe, and theretore a rettakit 
1s only allowable, when the plaintiſt comes in perſon, Jenk. 283. pl. 12. ci:es 8 Rep. 38. a, 
6 Jac. Beecher's caie, 


* 452 l | 

5. In afſiſe by baron and feme, Trem. prayed, that return be 
entered, fer they were ſo agreed; Stouff, J. refuſed it, but Trench 
agreed, that if the baren came he Hou be received ta ex tinguiſb his 
agreement during his life, and to enter the return upon him alone, 
but Stouff, would not aſſent ts it, becauſe they were plaintiff; in com- 
mon, and therefore nothing was done. br, Departure in Deſpite, 
pl. 8. cites 15 Afi. 9. , 

6. It ſeems that there is no caſe where a man may appear and be 
nanſuited all at ane and the ſame day, but in the caſe where the plain- 
— when the jury appears, and when they come with their 
verdiet he makes default, this ſhall be a nonſuit and not a retraxit, 
and in no other caſe, as it ſeems. Br. Departure in Deſpite, 
pl. 1. cites 3 H. 6. 14. 

7. In error a man was bound to retract all ſuits, which he had 
agair/t M. C. by ſuch a day, &c. and ſaid that ſuch a day, (which 
was the fourth day of the term after the award made, that he 
ſhould retract it) did not * after this day, but ſuffered 
it to be diſcontinued, and per Cur. this is no retraxit ; for where 
there ſhall be a retraxit he ſhall came into court in perſon, and ſay, 
that he will no further proſecute in this plea; for a nonſuit or 
diſcontinuance is no retraxit; for after nonſuit or diſcontinuance 
he may commence his ſuit again, but retraxit is a bar of the action. 
Br. Departure in Deſpite, pl. g. cites 21 E. 3. 38. 

8. Dower again/t two tenants, ene of them pleaded non-tenur? 
to the whole, the other non-tenure as to part, and in bar to the re- 
fidue, upon which they were at iſſue; and afterwards he who 
pleaded in bar relitta verificatione ſua confeſſed the ation ; and 
the demandant had judgment again/? him, and ſaid, ſhe would no 

further 


B w 2 


Dekault. 


further proceed to try the iſſue of non- tenure, but would enter a 
retraxit, and ſo it was ordered by the Court. Bendl. 177. pl. 221. 
Paſch. 9 Eliz. Wharton v. Butler. 

9. Note, it was faid by Weſton and Bendloes, that a retraxit 
can not be before a declaration; which Leonard and Filmer, Pro- 
thonotaries, granted; and Dyer ſaid, that it being before a decla- 
ration, it is but a nonſuit ; and Wheatly and Filmer affirmed the 
ſame; and therefore it was adjudged, that ſuch a retraxit in the 
Court of Huſtings before the ſheriff, is no plea in bar. 3 Le. 1g. 
pl. 47. Paſch. 14 Eliz C. B. Anon. | 

10. The divertity is between a retraxit before judgment and 
after, for if it be a retraxit before judgment to one, it is a releaſe 
to all; ſccus after judgment againit one, for there retraxit againſt 
the others {hall not ſerve for him againſt whom judgment is 
given. Roll. R. 233. Parker v. Sir John Lawrence, cites 
Green's Cale, 

11. A retraxit is ever, when the demandant or plaintiff is 
preſent in court (as regularly he 1s ever by intendment of law, 
until a day be giveh over, unleſs it be when a verdict is to be 
given, for then he is demandable) and this is in two forts, one pri- 
vative and the other poſitive, Privative, as upon demand made, 
that he made default and departed in deſpight of the Court; and 
then the entry is, et piea eodem die devenit ad barram predic?” 
tenens, & præd' petens tunc ſolenniter exactus non venit, ſed a 


ſecta ſua prædicta in contemptum Curie ſe retraxit, idea conſide- 


ratum oft, &c. Poſitive, as when the entry is, et ſuper hoc idem 
guerens dicit quod ipſe non uit uiterius placitum ſuum prædictum 
proſequi, ſed abinde emnino ſe retraxit, &c. ideo, &c. Another 
form thereof is, gued idem guerens fatetur ſe (jeu cognovit ſe) u!- 
terius gelle hroſegui verſus predict” defend Sc. de placita pred”. 
Co. Litt. 138. b. 139. a. 


(M) Retrazit. 
The Effect thereof. 


nA RETRAXIT 7s @ bar for ever, becauſe it is a vo- 


luntary acknowledgment that he will not purſue further, 


Kc. Co. 8. * Beecher 59. + 15 E. 3. Aſſ. 36. 3 E. 3. Iti- 
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Dal. 19. pl. 
10. S. C. 
and S. P. ace 
cordingly. 
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* Cro. J. 
211. pl. - 
Mich. 6 Jac. 
B. R. Bee 


nere North 180. 21 E. 4. 39. Brook Departure in Deſpite, 13.] = v. Shire 


ey. S. C. 


accordingly. 


+ Br. Departure in Deſpite, &c. pl. 13. cites S. C,-——Ibid. pl. 9. S. P. cites 21 E. 4, 38. —— 


Ibid. pl. 12, cites 21 E. 4. 43. | 
A retraxit is a bar of all other actions ot like or interiour nature. Co. Litt. 139. a. 


2. In aſſiſe the defendant plerded In bar a retraxit by the plain- 
tiff in another aſſiſe and the tenant had day to bring in the record 
an! failed, And therefore the plaintiff releaſed his damages and 
recovered, quod nota the failer and alſo that a retraxit is a bar. 
Br. Aſſiſe, pl. 408. cites M. 15 E. 3. 

3. la a Mohi6tion by three, a retraxit of one ſhall not bar the 

| others ; 


Br. Default, pl. 26. cites 8 H. 6. 7. S. P. faid for Law,———- 
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ethers; per Popham and Fenner. Mo. 460. pl. 643. Mich. 38 
& 39 Eliz. Sheppard v. Metcalfe. 
4. Treſpaſs against C. and S. they imparle at the day S. di net 
appear and judgment by nil dicit againſt him; C. pleaded in bar; 
Plaintiff replied; C. demurred, and day given to the next term, 
and then the plaintiff had judgment; plaintiff entered a n2/!e 
proſequt againſt S. and had a writ of inquiry of damages again 
C. and upon return thereof adjudged againit him. C. and 5. 
brought a writ of errer, becauſe the nolle preſegui is againſt S. only, 
where judgment is entered againſt both C. and S. and that a re- 
traxit againſt one is as ſtrong as a rele:ſe, which is a good diſ- 
charge as to both, and lo the judgment againſt C. is erroneous ; 
and fo it was adjudzed, but the judgment was reverſed. Cro. 
Eliz. 762. pl. 25. Paſch. 42 Eliz. in the Exchequer Chamber. 
Green v. Charnock, | | 
5. A writ of error lies after a confeſſion, or retraxit ; not 
after a diſclaimer. Jenk. 283. pl. 12. 
Jo. 451. 6. A. and B. were bound in a bond join and ſeverally t C. 
1 the plaintiff, C. brought debt againſt A. who pleaded, Aﬀeer- 
to this point Wards C. entered a retraxit of his ſuit againſt A. and then ſued 
the Juez's B. who pleaded this matter. There were only Crooke and Berk- 


delivered — . » » a 
ao opinion, ley J. in court, and they were divided in opinion, whether this 


but the: plea was good and a bar to the plaintiff, as Berkley held it was ; 
Ja4zment but Crcoke J. thought it no releaſe in facto, nor in law, but 
WAS give 5 . 
1 quaſi an agreement that he will not further proſecute, or that it 


plaintiff for is by way of eſtoppel only between A. and the obJigee ; adjornatur. 
an omifiion (rg, C. 551. pl. 2. Trin. 15 Car. B. R. Dennis v. Payne. 

in e. Cro. C. 551. pl. 3. Irin. 15 Cat ] s v. Payne 
tend ant's plea.— . — Mar. 93. pl. 163. S. C. but ſtatcs it, that debt was brought againk both A, 
und B. and Berkley and Crooke differed in opinion. 


As to the Difference between a Retraxit, Nonſuit, Departure, &c. 
See tit. Noniuit. (F. 2). 


1454 (N) bat ſhall be ſaid a Default. 


Fitzh. En- [I. IF a man be Migned of the King's ſervice, and does net 
queſt, Fl. 8. bring his warrant at the day, which he hath by the eſſoin, 
Nie, 2 this is a default at the common law. 21 E. 3. 37. 62. b. 29 E. 
© "ga IS is à default 2 I i. 3. 37. 02. b. 29 E 
E. 3. 58. 3. 36. adjudged. 30 E. 3. 19. b. 

2. Præcipe quod reddat, if a man makes attorney, and after the 
tenant is eſſoigned and nit his attorney, this is a default, and if the 
tenant cannot fave it, ſeiſin of the land ſhall be awarded. Br. 
Detault, pl. 90. cites 21 E. 3. 

Br. Count, 3. If the plaintiff in debt appears, and will net count, it ſhall 


P43: <i'e* be awarded that he take nothing by his writ, Br. Default, 
pl. 13. cites 2 H. 4. 15. 

Br. Garran- 4. Where the tenant in præcipe quod reddat appears at the nifi 

ue de Attor- prius by attorney who has no warrant, this ſhall turn him in de- 


1. fault at the day in Bank, though the jury be taken and paſs for 


4- 16, the demandant. Br. Default, pl. 26, citcs 14 f. 4. 16. : 
5. Præcifſt 


Dekault. 


5. Præcipe quod reddat againſt baron and feme, protection guia 
arofefturus was caſt for the laron, and immediately innoteſcimus 
was caſt, by which the protection was anulled. And by all the 
ſuſtices this was a default of the tenants, quod nota. Br. De- 


fault, pl. 55. cites 1 H. 6. 6. 


b. I here protectisn is cajt for the garnijhee at the day of niſi 


arizs, and is repealed at the day in Bank, yet this ſhall not turn 
the party in default, becauſe it was allowable at the firſt day, Br. 
Default, pl. 44. cites 4 H. 6. 9. | 

7. A man was bound in 4 recognizance to have J. N. in the 
Chancery. ſuch a day, and in ſcire facias ne ſaid that he had him 
there that day, and becauſe his appearance was not entered of re- 
cord, therefore no plea; per Cott. Ball. June and Froy. Quære. 
Br. Default, pl. 32. cites 7 H. 6. 26. 

8. 14 if a man be returned in {ſues upon diſtreſt and appears, 
and his appearance is nat of record; he ſhall not fave his iſſues, 
quod nota. Ibid. 

9. If one is bound to appear in B. R. at IWe/lminſter ſuch a 
lay to anſwer, &c, tRough the term is adjourned to H. yet he cught 
to appear in B. R. or otherwiſe he ſhall forfeit his bond; per 
Cur. cites 9 E. 4. and ſays, that fo are diverſe precedents. Cro. 
E. 400. pl. 16. Hill. 38 Eliz. B. R. Corbet v. Cook. 

dy appearing 
brech there, but at Weſtminſter, whether he had forfeited it. 
Wauminſtet) 


cauſe there is not any fuch name in the writ for appearance. 


See Pl. C. 68. a, b. 


(N. 2) What ſhall be ſuch a Default, on which 
Judgment ſhall be given. 


I. IN precipe qurd reddat the tenant vnuched tue, and by the 
nonage of the one prayed that the farel demur, and the de- 
mardant jaid that he was of full age, and prayed that he might be 
viewed in court, by which proceſs iſſued till the ſeguatur, and he 
ard not come, nor any writ returned, by which the demandant re- 
covered ſeiſin of the land. Br. Ven. Fac. pl. b. cites 45 K. 3. 23. 
2. Where a man /ays that he will not appear, the plaintiff cannot 
recover quia nihil dicit; for is appearance was not to the action, 
but to ſhew that he would not appear, and if he had not appeared to 
tic action, the plaintiff could not declare, and without declaration 
tie defendant ſhall not be condemned quia nihil dicit ; for he is 
not bound to anſwer to the writ, but to the declaration, quod nota, 
and declaration cannot be made ; for he has not appeared to the 
action, Br. Default, pl. 36. cites 8 H. 6. 7. 

3- In debt if the plaintiff alleges that the defendant 1s in the 
Fleet, and prays that the warden bring him in, who does ſo, and 
fays that he is the ſame perſon, and that he will not appear, be ſhall 
be condemned; per June, quod omnes conceſſerunt. Ibid. —But 

| contra 


Br. Protec- 
tion, pl. 39. 
bis) cites 
S. C. 


Mo. 430. 
pl. 6a1. 
Hill. 38 
Elz. Core 
bet v. 
Downing, 
S. P. that 


at II. the party has not forfeited his obligation, but makes a quere if he had not ap- 
Popham ſeemed that the word 
in the condition, would make the obligation“ void by the Ratute of 23 H. 6. be- 


B. Conſeſ. 
ſion, pl. 16, 
cites 8. C. 


contra 2 H. 5. and contra in the caſe of Cork, becauſe he was 
priſoner to another court. 


— — I 


(O) In what Caſes the Default of the one ſhall be 
the Detault of the other. Baron and Feme. 
[ Corporations] pl. 12. 13. 


255 * 
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pet Brook. 
Bai. Default, pl. 52. cites 14 H. 6. 14. 
+ Br. Baron and Feme, pl. 5. cies S. C. — Br. Proceſs, pl. 8. cites S. C. — Fitz. Proceſs, 


pl. 84. cites S. C. 


A * Br. Baron DI. HERE the baron is to have a corporal puniſbment 
1 e's = ra for the default, there the default of the feme ſhall not 
* SC.—S. p. be the default of the baron. * 11 U. 4-72. f 9 Hl. 6. 8.) 


Br. Baron ſ[2. As if at the pluries cabias the baren appears, and the feme 
pl. \ ee? makes default, this ſhall not be the default of the baron for the 


3 H.6. 29. Corporal puniſhment. * 11 H. 4. 72. Contra 4 3 H. 6. 19.] 
contra, that = 
exigent hu. iſſue againſs 615. for the feme is ameſnable by the baron, and ſo the default ef the 
baron, that the feme had not come, per Martin, quod non negatur,—And S. P. Br. Baron aud 
Feme, pl. 53. cit:s 9 E. 4. 23. Per Choke and Denby, Brock ſays, quod mitum, where cor 
porai puniſhment (hail be as here. 

* Br. Baron and Feme, pl. 38. cites S. C. 

+ Br. Baron and Feme, pl. 1. cites S. C. 


® Fitzh, [3. So upon the capias if the baron makes default, and the feme 
Decade, Pl. appears, this ſhall not be the default of the feme. * 12 H. 4. 1. 
. Placito 1. + 3 H. 6. 19. ] 

+ Br. Ba- 


ron and Feme, pl, 1. cites S. C. that exigi facias iſſued againſt baren. and idem dies given to the 
feme. Br. Procels, pi. 6. cites S. C. Fuzh. Procels, pl. 65. cites S. C. 


And there- [A. At the exigent returned againſt the baron and feme, if the 


«coy MW baron app-ars, and the feme makes default, this ſhall not be the 


bh 55 dic, though default of the baron for the corporal puniſhment. 9 H. 6. 8. b.“ 
the plaintiff 44 E. 3. 1. b. adjudged. + 39 E. 3. 18. b. adjudged.] 


rayed, that 
he might remain in priſon. Br. Baron and Feme, pl. g7. cites 11 H. 4. £4 —Br. Default, pl. 84. 


cites S. C. but contra in treſpaſs. —-—But he ſhall aniwer alone. Br, Baron and Ferne, pl. 47. 


” 
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— [5. S- if upon the exigent the baron and feme have a ſuper- 

Fol. 585- ſedeas, and notwithſtanding this they are returned outlawed, and 
at the return the baron appears, and the feme makes default, this 


—— ſhall not be the default of the baron for the corporal puniſhment, 


8: _ t9 H. 6. 8.] 

C. by | 

which exigent de novo iſſued againſt the feme, and the baron had idem dies. And if the baron 
makes default at the day, &c. Diltringas ſhall iſſue againſt him.-———Br. Barre, pl. 6. cites S. C. 
Br, Proceſs, pl. 8. cites S. C. Fizh. Proccls, pl. 84. cites 5. C. (6 But 


25 cites 21 H. 6, 4. Br, Reiponder, pl. 19. cites S. C. | 

ks ® Br, Baron and Ferne, pl. 96. cites S. C. but the teme was waived, — Ibid. pl. 18. cites S. C. 
. 4 5 + Br. Reſponder, pl. 26. cites S. C. that the baron came ready to an{wer, and becauſe the exi- 
"43 gent was ill againſt the feme, it was diſcontinued, and ex/gerre de neue was awarded againſt her, 
81 . and * the baron was awarded to anſwer, Finch faid, that the a:on being againſt the baron and 
Bs | feme, ſhe cannot plead without the baron, and therefore he ſhall anſwer again with his feme; and 
2 after he anſwered, and idem dies given him to the return of thc exigent, to anſwer tor the ferne,— 
Bat Br, Baron and Feme, pl. 87. cites S. C. | 


Ockault. | 4 56 


(6. But otherwiſe it is where the baron is nt to have any cor- Br. deve 
and Feme, 


oral puniſhment by the default. Il H. 4 72.1 8 pt. a0 
S. C,—— bid. pl. 65. cites S. C. Fitzh. Default, pl. 10. cites S, C. 


7. At in à plea of land if the baron appears, and the feme * Br. Bron 
makes default, a grand cape ſhall iſſue of the whole, * 11 H. 4. and Feme, 


= : 28. 
72. + 28 E. 3. 91. b. adjudged, ] . 
Fitzh. Default, pl. 19. cies S. C. 
+ Fitzh, Grand Cape, pl. 21, cites S. C. 


8. Sy if iſſues be returned againſt baron and feme, the default S. P. Br, 


of the feme is of both. * 11 H. 4. 72. 12 H. 4. 1. Placito 1, — _ 
+ 14 H. 6. 14.] * 
h. 3. 18. 


* Br, Baron and Feme, pl. 38. cites S. C. —— Fitzh. Deſault, pl, 10. cites S. C. 
+ Br, Default, pl. 32. cites S. C. 


[9. So if baron and feme are attached in à treſpaſs, the default Br. De- 


of the feme is the default of both, and ſo the iſſues forfeited. . 3 
* 11 Hf. 6. 14. Contra + 22 Aſh, 46. adjudged.] + In trefe 
paſs, if the 


baron and femme are defendants, and the baron comes and the feme not, he ſhall be received to 
alwer alone, but if ſhe comes, and the baron not, the ſhall not be received to anſwer, till her ba- 
ron comes, or be outlawed. Br, Default, pl. 61. cities 22 Afl. 46. Br, Reſponder, &. 
pl. 32, cities S. C.— Fitzh, Reſpouder, pl. 40. cites S. C. 


Iro. If aid be granted of baren and feme in reverſion, the de- 
fault of the baron ſhall not be of beth. 21 E. 3. 13. adjudged. ] 

[II. In an aff/e the default of the feme ſhall be the default of Ttzh, Al 
the baron, 29 Afl,, 67.] | d 

(12. In a quod permittat againſt bailiff and commonalie, the 
defauit of the commonalty ſhall be the default of the bailiff at the 
grand diſtreſs ; for both are but one corporation, and ſo one da- 
fendant. 29 E. 3. 40. admitted, ] 

[13. So where there are tue bailiffs and one communalty, the 
default of one bailiff ſhall be the default of all. 30 E. 3. J.] 

14. In præcipe quod reddat, againſt baron and feme, the baren Br. Default, 
s efſetgned de ſervicio regis and at the day did not bring bis ar- Ws Cites 
rant, but the feme was eſſoigned de ſervitio regis without warrant= © 

ing the 8 of the baron, and well; for ſhe ſhall not warrant it. 

Br. Default, pl. 99. cites 30 E. 3. 19. and Fitz. Effoign. 7. 

15. And if the baron had appeared and had not waaranted the [ 457 ] 
Mign, he had loſt the land, but by his default and the eſſoign of 8, Detevit, 
the feme, the land is ſaved, and ſo the default more profitable than 5. C“ 
the appearance, as here, quod nota bene. Ibid, 

16. Feme was received in default of her baren and after made 
default, and judgment was given upon the default of the baron, 

Br. Default, pl. 85. cites 38 E. 3. 12. and now no mention ſhall 
e made of the receipt as it is ſaid in the time of H. 8. 

I7. Dower againſt baren and feme who made fark, and grand Br. Baron 
cape 1/ſued, and at the day the baren came, and the feme not, and n 
he ſaid, that he is tenant of the whole, abſque hoc, that the feme 5. Pala: 
eny thing has, ready to anſwer, and becauſe the default of the feme Br. Saver 


3% Default, 


Vor. VII. E 1 N is 
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pl. 11. cites is the default of the baron and feme, therefore the demandant 

228 recovered ſeiſin of the land, quod nota, Br. Default, pl. 5. cites 

| 41 E. 3. 24. in the Old Book. 

Br. Baron 18. Detinue againſt the baron and feme, the feme was waived, 

* 3 and the baron appeared at the exigent, and the plaintiff counted of 

2 p. 4 bailment to the feme dum ſola fuit, and therefore becauſe the pro- 

and it it vas ceſs is determined, and this is of the act of the feme to which 

— he cannot anſwer without her, therefore by award, the baron went 

gland cape fine die; for as to loſing iſſues, &c. upon diſtreſs returned againſt 

fall iJze baron and feme, the default of the feme is the default of the 

- = - baron and feme ; contra in caſe of capias and exigent, &c. which 

Exigent, pl. are Corporal puniſhments, quod nota. Br. Default, pl. 7. cites 

g2. cites 43 E. 3. 18. & 44 E. 3. 1. & 34 H. 6. concordat. 

955 19. Appeal ef mayhem againſt baron and feme after the exigent 
awarded, the baron rendered himfelf, and found mainpriſe, and had 
ſuperſedeas notwithſtanding the feme did nat come. Br. Baron 
and Feme, pl. 33. cites 8 f. 4. 6. 

20. In præcipe quod reddat againſt baron and feme, the de- 
fault of one is the default of both; for one cannot anſwer without 
the other. This no inconvenience to the wife; for upon default, 
after default of the huſband, the may be received to defend her 
right. Jenk. 27. in pl. 50. cites 26 H. 6. Default 4. 

Br, Baron 21. In forcidle entry and in treſpaſs againſt baron and feme, 

and Feme, if the baron appears at the pluries capias, and the feme not, the 

Pl. 73: eites baron ſhall anſwer alone, and the reaſon is, where the entry is ſup- 
poſed to be by bath, then he ſha!l anſwer al1ne, but contra where the 
entry is ſuppoſed by the feme dum ſola fuit; for in this caſe, the 
default of the feme ſhall not be the default of the baron and feme, 
contra, where the entry is ſuppoſed by both, there the default of the 
feme is the default of the baron and ferne, and fo he ſhall anſwer 
alone; and in debt againſt baron and feme it ſhall be intended the 
debt of the feme, and fo if the baron appears, and the feme is waived 
at the exigent againſt bath, the baron ſhall go without mainprile. 
Br. Reſponder, pl. 29. cites 36 H. 6. 1. 

22. In debt the default of the feme, where the baron appears i- 
the default of bith, and capias ſhall iſſue agnin/t bath; per Choke 
and Danby, quod mirum where there ſhall be corporal pain, Br. 
Default, pl. 47. cites 9 E. 4. 23. 

Where the default of the baron ſhall be the default of the 

feme, ſo that the one ſhall not anſwer without the other. 


See tit. Baron and Femme, (I. a.) 
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[ 4538 ] (O. 2) Default of one (not Baron and Feme,) 
where it ſhall be the Default of another. 


1. SSISE apain/? two tenants in common, the one appears * 
and the other made default, and he who appeared was ſuf⸗ Da 


fered to plead for the whole, but in ſuch a caſe Semper ava. = 4 


" 


Dekault. 


the aſliſe by default for the moiety. Br. Default, pl. 89. cites 
9 All, 16. 

2. Debt againſt two who waged their law, and at the day the 
one makes default, this is the default of both; and the plaintiff 
{hall recover, but if he ſuffers the one to wage his law, he ſhall 
take nothing by his writ. Br. Default, pl. 9b. cites 40 E. 3. 35. 


3. Two were cutlawed in debt at the ſuit of two, and the one Br. Scire 


purchaſed charter of pardon, and ſcire facias against the plaintiffs, ® | 
and the one was returned warned and did not come, and the other 8. 
was returned nihil, and the defendant would have gone quit by the 
default of him who was warned, becauſe the default of the one 
plaintiff in action of debt, is the nonſuit of both; Tamen quzre 
as here, where the action is againſt them, by which he had ſicut 
alias againſt the other, and at the day if both the plaintiffs appear, 
and this defendant only without his companion, the plaintiff ſhall 
not count againſt him, till the other has ſued his charter, and 
appeared likewiſe, fag they were impleaded jointly, Br. Default, 
pl. 12. cites 48 E. 3. 3. 

4. When two are ta recover 4 perſinal thing, there the default 
of one, is the default of both; but when they are te diſcharge 
themſelves of a perſonalty, it is otherwiſe. 6 Rep. 25. b. Per 
Cur, cites this diverſity taken, and agreed in 2 H. 4. 16. a. b. 

5. Scire facias by three, two were efſ1inea, and the Sin was 
guaſhed per Cur. becauſe delays are ouſted in ſcire facias by the 
ſtatute of Weſtminſter 2. cap. 45. Quia de hiis que recordat 
ſunt, &c. and ſcire facias ad ſequend” ſimul againſt the two, and 
the one of the tenants made default, and his default was recorded, 
and day given over. Br. Eſſoine, pl. 120. cites 10 H. 6. 1, 

6. A man recovered debt, and the defendant was committed t9 
priſon for execution thereof, and after the plaintiff made three ex- 
ecutors and died, and the one executor relcaſed to the defendant, by 
which ſcire facias iſſued againſt the three executors to diſmiſs the 
defendant, and they were returned warned, and two appeared, and 
he who made the releaſe made default, and the two pleaded that the 
third ne releſſa pas by the deed; and the beſt opinion was, that 
the default of the third is peremptory, and that the priſoner ſhall 
de delivered; quære. Br. Scire Facias, pl. 232. cites 10 H. 6. 2. 

7. In debt againſt two executors, and they are at iſſue, and 
after one makes default, yet the inqueſt ſhall not be taken by de- 
fault againſt the other, quære if it was not as executor, Br, 
Default, pl. 86. cites 21 H. 6. 45. 

8. If a man is bound to two in a flatute flaple, and the one re- 
leaſes and both ſue execution, the defendant brings audita guerela 
againſi both, and the one comes and the other not, the default of the 
one is the default of both, and by this the conuſor ſhall go quite 
diſcharged againſt both. Br. Default, pl. 94. cites 11 E. 4. 8. 

9. In precipe quod reddat againſt two, if they imparle jointly, 
and after the one makes default, this is the default of both, per 
Davers ; but Brian & Kebil contra, Br. Default, pl. 65. cites 


1H. 7. 17, 
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452 | Default, 


10. But in debt againſt two the default of the one, after joint 
imparlance, is the default of both. Ibid. - | 

11. Where a grand cape is awarded againſt two tenants of full 
age, and the one excuſes himſelf by a ficod of water, and the other 
ſays nothing, the writ ſhall abate againſt him that excuſed himſelf, 
and ſhall ſtand good againſt the other; per Frowike. Keilw. 51. 
and b. pl. 2. Trin. 19 H. 7. | 
Br. Default, 12. In writ of entry, two executors came and prayed to be re- 
8. E ceived to ſave their term by defauit of the tenant, by the ſtatute of 
br. Execu- Glouceſter, and after the one relinquiſhed the receipt and made de- 
tors, pl. 34. fault, and per Rede Ch. J. this Hall not be the default of both; 
6ites S. C. for that which is moſt beneficial for the teſtator ſhall be taten; for 
where they plead two pleas, the plea which is moſt benehcial ſhall 
be taken and firſt tried, and if they plead releaſe, and the one 
makes default after, the other ſhall be permitted to proſecute fer 
the advantage of the teſtator. Per Kingſmill, J. after they have 
Joined in plea the default of the one is the default of both, Bur 
the ſaying of Rede ſeems to be law, and he who relinquiſhed would 
have ſurrendered and was not ſuffered; for the Court has no 
warrant but to record his default, the reaſon ſeems to be inaſmuch 
as he is not party to the original. Br. Reſceit, pl. 59. cites 
21 H. | 

13. An information was brought again/? 6 fer an aſſault ; they 
all plead, not guilty. Upon the trial all but one make default, 
The Court held, that the default of the reſt ſhall not bind him; 
for though they joined in the plea of not guilty, yet being in a 
criminal caſe, it is guat ſeveral pleas; and the default of one 
ſhall not be the default of others; and the inqueit was taken by 
default only againſt thoſe that did not appear. Cro. C. 251. 
pl. 1. Paſch. 8 Car. B. R. The King v. Wingficld & al, 


(P) Of the Plaintiſs. 


* Br, Pe- [I. F two ebligees ſue one baile of the obligation, if one of the 
ang "fg plaintiffs makes default, this is the default of both. 2 H. 
and Bailee 4 16. : | | 
preved ge- #2, But if divers ebligers are warned, and one mates defacit, 


nmikment 2 0 1 WT has "th 
ona the this is not the default of all, although upon the matter all ste 


three obli- Plaintiffs, for they ciaim not a duty, vt @ diſcharge. * 2 H. 4. 16, 
gore, and 3 H. 4.7. b. 

had :. and ; 

at the day they were returned warned, and teu came, and thr third mate defanit, and there it v 
awerdcd, that the default of the one ſhell not condemn Nig m panions —=-— For in debt 1j 
i. ſame obligation againſt the three, the default ow plca of the one, Rall rot charge the ater; bu! 
„ parte the novſuit er releaſe of on- of the plaintiffs Ata. prejudice the other. Ir. Ibid.—— 
„ of the three abligort had brought writ of detinue on the obliga!10n and dricudant had bad g,. 
ert g the abligeer, and the one of ther had made default, quære, if the ather two ſhall be 
120141 19 ever-plead; for the two obligors above were received to enter · pied. Br. Ibid.—— 
F1tzn. Ener-Pleeder, pl. 12, cites S. C. | 


3 Two brought præcipe guꝛd reddat againſt N. the tenant, and 


. e ane the demandants made def ault, and ſummgns A 
2 4 1 / im 


Dekault. 460 


femu! was awarded, and grand cape of the whole ; for if the other 
demandant will appear, then they ſhall recover the whole upon the 
default of the tenant, and if not, then only tte moiety for the one 
demandant. Br. Default, pl. 46. cites 4 UI. 6. 28. 

4. If a man is eutlawed in debt, and the defendant purchaſes 
charter of pardin and ſcire facias againſt the plaintiff, and he 
makes default, this is peremptory, and the defendant ſhall go quit. 
Br. Default, pl. 87. cites 22 H. 6. 7. | 

5. Surety of the peace was taken againſt E. B. who had day by 
mainpriſe Menſe Paſchæ, and did not appear at the day, there his 
mainpernors have forfeited the Lond, though J. N. who tack the 
peace, did not appear at the day and demand the ſaid E. B. and 
yet ſcire facias was awarded to anſwer the ſum. Br. Default, 
pl. 60. cites 39 H. 6. 26. 

6. But where a man is taten by capias at the ſuit of F. N. and 
is bound with mainpernors to appear ſuch a day, and neither he or 
the plaintiff appears, there the defendant or his mainpernors ſha'! 
forteit nothing, begauſe the plaintiff did not appear; quod fuit 
concellum, hut it was ſaid that the caſes are not alike. Ibid. 


(P. 2) Excuſed or diſcharged. By what. 


. MAN recovered by default againſt an infant, and the in- 

fant brought writ of error, and reverſed it for his nonage; 
and contra if he had appeared and lat by plea or by voucher, he 
ſhall not reverſe it by nonage. Br. Saver Default, pl. 50. cites 
6 H. 8. B. R. 22. and concord. 7 E. 3. 

2. A man is bound, and n with him, to appear at 
WW:/tminfter in B. Oct. Mich. and at the day he dies nat appear, 
but preteftion is cat for him, this ſaves his default, and the bond 
ſhall not be forfeited ; per tot. Cur. Quod nota bene, Br. 

Saver Default, pl. 39. cites 11 H. 4. Th 

3. Note by award of Babbington Ch. J. that in præcipe quod 
reddat at the grand cape the tenant appears, and the demandant 
counted ; by this the default is releaſed, and the tenant need not 
| fave the default. Br. Saver Default, pl. 41. cites 8 H. 6. 3. 

4. The demandant may releaſe the default againſt the will of the Pracipe A 
tenant, per Fitzh. and Shelly; bt per Fitzh. :f the tenant had 7 
tendered his law by attorney, the demandant cannot releaſe the de- cape, C3 
fault without the will of the tenant, by many books, as it is ſaid, nant waged 
guære inde, Br. Saver Default, pl. 1. cites 27 H. 6. 13. " 2 


mont, and at the day the demandant would have waived the default, and could not, per Cur, 
Without the aſſent of the tenant, and the tenant would not, but did it, and therefore tho ivr 2 was 
abated; quod nota; and the reaſon ſeems to be inaſmuch as there is a ten lered which ought 
to be tried; for before this he might have releaſed the default, Br. Saver Delault, pl. 23, cites 
42 E. 3. 7, [But ſecms miſcited. 


5. The beſt opinion was, that infirmity, or 4 7 from a horſe * M de 


. . . . Jeu. 
in à journey, that he was in danger of death of the hurt :s nat b wy 


ſufficient cauſe to ſave default, but in precip? quod reddat, but outlawry, 


impriſonment and inundation of water are good caules to fave de- — 
» 


L13 fault; 


$460. Default. 
if the ſame ſault; and yet per Grynlad and Moyle, in the time of Sir R. 


5 dien Hankeford, * outlawry was reverſed by infirmity at the time of 


in vizcips tue outlawry; contra per Priſot. Br. Saver Default, pl. 28. 
aud ted. cites 38 H. 6. 12. 

dat, it tees 

that it is not: ſor malady may be feigned; contra of floeds of water, and impriſonment, and 
wonage. Br. Saver Default, pl. 45. cites 4 H. 5. & Fitz. Challenge, 153. Co. Litt. 159. b. 
3. P. S. P. that malady was plcaded in avoidance of outlawry and accepted 4 H. 4. there- 
fore, qugte, it it be caule to fave default in plea of land. Ibid. pl. 48. cites the printed book of 
Abridgment of All. fol. 48. | 


[ 461 } 6. Pracipe quod reddat, at the niſi privs the tenant and his 
attzrney made default, and the default recorded, and at the day in 
bank the tenant came and had his preſence recorded for all the term, 
and he fieaded that he and his attorney had only three days notice 
before the Niſi Prius, and fhewed where this was held in the county 
Vert, and the diſtance, and that he and his attorney were ſearching 
fer their evidences to have come at the Nifi Prius and were hindered 
by water in the county of Durham. See the pleading there at large, 
good matter, pleaded by a prothonotary ; for, Chocke and Lit- 
tieton, ſotjeants of the tenant, refuſed to plead Tor him, becauſe it 
was ſuſpicious, and the demandant demurred upon the plea, and 
it was much debated if it ſhould ſerve or not; and it was admitted 
that his plea goes as well to the attorney, and for him, as for the 
tenant; but it was faid that this ſhall not ſerve the attorney be- 
Cauſe: he refuſed to plead it; and this was, becauſe the Court did 
not favour the matter for the ſuſpicion; and this per Billing and 
Laicon ſerjeants for the demandant. Br. Saver Default, pl. 29. 
Cites 28 H. 6. 31. | 

7. Præeipe quad reddat againſt four, who made default at the 
day of the grand cape, two appeared in perſon and tendered their 


law if non ſummons, and the ether two by attorney tendered their law. 


of nm-ſunmons, and the demandant releaſed the default of the two 
who appeared in perſon, and would have advantage of the default 
of the ocher to, And per Danzby Ch. J. and ſeveral others, 
the releaſe of the default of one, is ſo of ali, for the ſum is intire; 
for one jointenant in action againſt ſeveral cannot be ſummoned, 
but it is the ſummons of all. Br. Saver Default, pl. 32. cites 
3E. 1. ö 

8. There be divers cauſes allowed by law for ſaving a man's 
default; at firſt by impriſonment, whereof Littleton here ſpeaks. 
2diy, Per undationem aquarum. Zdly, Per tempeſtatem. 4thly, Per 
pontem fractum. Sthiy, Per navigzum ſubſtratum, per fraudem 
petentis; non enim debet quis ſe periculis & infortuniis gratis ex- 
ponere, vel ſubjicere. 6thly, Per minerem ætatem. 7thly, Per 
Gefen ſonem ¶ defaltam vel omiſſionem] ſummonionis per legem. 
Stniy, Per mortem attornati, i tenens in tempore non novit. 
gthly, Si petens efſoniatus fit, 19thly, Si placitum mittatur fine die. 
Iithly, Per breve de warrantia diei. Co. Litt. 259. b. 


(b. 3) 


8 R c 
r 3 r IOIS. L073 OF 
. ö 1 N 9 - >, £ 


rere 


Default. 461 


. Declaration; neceſſary in what Caſes, not- 
withſtanding the Default of the Defendant. 


. T the grand cape in præcipe quad reddat, if the tenant 

wages his law of non-ſummons, there at the day the de- 
mandant cannot releaſe the default and count againſt the tenant, 
Contra at the firſt day, as it is ſaid elſewhere. Br. Default, pl. 96. 
(bis) cites 42 E. 3. 8. 

2. Ceſſavit againſt an infant who made default at the ſummons, 
and after came at the grand cape, and was not compelled to ſave 
his default, by reaſon of the infancy ; but the demandant counted 
againſt him without taking him at the default; for otherwiſe his 
writ ſhall abate; for an infant ſhall not ſave his default ; for he 
cannot gage his law of non-ſummons. Br. Saver Default, pl. 51. 
cites 3 H. 6. 10. 

3. So it ſeems of%overture, Ibid. 

4. In ſcire facias, where the afſize is talen by default, yet the 
28 ſhall make his plaint, Br. Default, pl. 56. cites 38 
H. 6. 18. 

5. §o in dower by default the plaintiff ſhall make his demand; | 4521 
for thoſe writs do not comprehend certainty, Ibid, | 
6. Cintra in precipe quad reddat; for there appears certainty, 

note the difference, Ibid, 
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(P. 4) Pleadings to the Writ after Default. 


1. 1 attaint if the defendant makes default, he cannot plead to 
the writ afterwards. Thel. Dig. 210. Lib. 14. cap. 16. 
S. I. Cites 12 E. 1. Attaint 71. Ut dicitur. 

2. Nor at the return of the writ. Ibid. cites 12 Aſſ. 2. 

3. In writ of entry after it was pleaded to the inqueſt, the tenant 
made default, and at the day of petit cape returned he was efſoigned 
de ſervitio regis, and at the day failed of his warranty, and after- 
wards he would have pleaded that he was villein to ſuch a one, 
and held in villeinage, &c. and was not received, but ſeiſin was ' 
awarded, Thel. Dig. 210. Lib. 14. cap. 16. S. 2. cites Paſch, 
32 E. 1, Saver Default, 83. 

4. In writ againſt baron. and feme the baron appeared at all 
times, and the feme made default after default, upon which the 
baron was received to ſay that his feme was e/loigned by the de- 
mandant, Thel. Dig. 210. Lib. 14. cap. 16. S. 3 cites Paſch, 
16 E. 2. Saver Default, 77. and ſays fee 10 E. 3. 522. and 
Paſch. 11 E. 3. Viſne, 59. 

5. In formedon by two parceners the one was ſummoned and 
ſevered, and the tenant after made default after appearance, and 
at the day of the petit cape returned, he was received to plead 
the death of him who was ſevered after the ſeverance without 
I 4 ſaving 


5 o 


—— * 
— 
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fervitio regis, he may /hew 


Default. 


ſaving his default, Thel. Dig. 210. Lib. 14. cap. 16. S. 5 
cites Hill. 5 E. 3. 174. | 
6. At the grand cafe againſt a prior he ſaid, that the priory 
is a cell to ſuch an abbey, and that he is commoign to the abbot, 
and 1 the franktenement in the abbot, &c. Sed non allocatur. 
Thel. Dig. 210. Lib. 14. cap. 16. S. 6. cites' Hill. 5 E. 3. 
Saver Default, 64. | | 

7. In writ :gainf? two, if the ane appears, and the other makes 


default, and the grand cape of the moiety returned, if he make de- 


fault at another time, the one may take the intire tenancy and plead. 

T'i.cl. Dig. 211. Lib. 14. cap. 16. S. 34. cites Mich. 5 E. 3. 209. 

8. After the tenant has 8 of his warranty of eſſoign de 

bow the proceſs is diſcontinued againſt 

him. Thel. Dig. 210. Lib. 14. cap. 26. S. 10. cites Trin. 12 
E. 3. Eſioign, 59. 

g. In dewer at the grand cape returned, the tenant was re- 
ceived to ſay that the demandant after default made, has received 
ceriain tenements in al/nwance of her dewen without ſaving his 
default. Thel. Dig. 210. Lib. 14. cap. 16. S. 11. cites Trin. 
13 E. 3. Saver Default, 36. : 

10. ant the petit cape returned againſi an infant he was efſcigned 
de ſervitis regis, and at the day given he failed of his warranty, 
a, wind have pleaded by guardian, that he was within age and 
that the demandant diſſeiſed him, &c. and was not received. Thel. 
Dig. 210. Lib. 14. cap. 16. S. 12. cites Trin. 14 E. 3. Saver 
Default, 40. 

11. At the petit cape returned again lu, each of them ſeve- 
rally ro9% the entire tenancy, and alleged impriſonment to ſave their 
defaults feverally, upon Which the demandant was campeiled to 
maintain his writ. Thel. Dig. 210. Lib. 14. cap. 16. S. 14. 
cites Trin. 18 E. 3. 27. 

12. At the grand cape returned again the baron and ſeme, 
the feme came and was received to fhew diſcontinuance of preceſi, 
ina/much as the grand cape was only of the moiety, without being 
received to defend his right. Thel. Dig. 210. Lib. 14. cap. 16. 
S. 15. cites Mich. 20 E. 3. Diſcontinuance, 8. and ſays, ſee 
T rin. 1 20. 

I3. At the grand cape returned executed againſt the baron and 
femme, the baron was not received to ſay that his ſeme was dead the 
day of the writ rurcha/ed without ſaving his default, becauſe the 
writ was ſerved. Thel. Dig. 210. Lib. 14. cap. 16. S. 17. 
Cites Mich. 26 E. 3. 68. 


14. It is ſd that at the petit cape ad valentiam the wouchee ſhall 


not ſay that the tenant is dead without ſaving his default, Thel. 


Dig. 211. Lib. 14. cap. 16. S. 33. cites Mich. 27 E. 3. 88. 
Quzre, 

15. At the day given to make his law of non-ſummans, the 
tenant was efſfaigned, and at the day given by the efſoign he would 
laue pleadrd that the demandant had taken baron after the lo- 
gager, without making his law and was not received. bel. 


Jig. 


9 
= 
. 
% 
_ 
1 
1 
3 F K 
ij 
i 
U 
_ 
IS 
_ 
ali x 
7 3 
+ 
A" oh 
. ; 
* 
2 


r AC 7 

x 4B 

- _— — 
3 2 
a 


> „ * mad; 7 « . " Slat * I * = 4; 
5 « 3 2 * * * 4 » 
8 5 3 : * 3 
1 * - J —— * * « 
r * Z OY N 1 ; HEB trig 3:2 


: Dekault. 46 3 


Dig. 210. Lib. 14. cap. 16. S. 19. cites Hill. 38 E. 3. 7. & 
20 H. 6. 2. 

16. It is adjudged that at the grand cape returned againſt ſeveral, 
each of them may take ſeveral tenancy of parcel, and wage law of 
non-ſummons ſeverally, and the demandant ſhall maintain his writ, 
otherwiſe it ſhall abate. Thel. Dig. 210. Lib. 14. cap. 16. 
S. 20. cites Mich. 38 E. 3. 33. 

17. At the petit cape returned, the tenant cannot ſay that the de- 
mandant has taken baron aſter the laſt continuance, but he ſhall 
plead profeſſion in the demandant ; for this extinguiſhes right, 
Thel. Dig. 210. Lib. 14. cap. 16. S. 21. cites Trin. 39 E. 3. 20. 

18. At the grand cape, the tenant was received to plead miſ- 
nomer of himſelf. Thel. Dig. 211. Lib. 14. cap. 16. S. 23. 
cites Hill. 40 E. 3. 1. In his ſurname and in name of baptiſm. 
Ibid. S. 23. Cites 40 E. 3. 46. And miſpriſion apparent of his 
name in the writ. Ibid. cites 42 E. 3. 3. 

19. After ley-gager of non-ſummons by ſeveral tenants in common, 
the one of them cagnot 2 the intire tenancy. Thel. Dig. 211. 
Lib. 14. cap. 16. 8. 25. cites Mich. 40 E. 3. 40. & Hill. 41 
E. 3. 2. and ſays ſee 42 E. 3. 16. & Hill. 8 H. 6. 37. Quzre. 

20. At the grand cape the tenant ſhall plead ſeveral tenancy, 
and jointenancy, with ley-gager of non-ſummons, but not non-tenure. 
Thel. 211. Lib. 14. cap. 16. S. 32. cites Trin. 33 H. 6. 24 
& Paſch. 12 E. 41. 


Q In what Caſes the Inqueſt ſhall be taken by 
Default. ¶ And in what, Proceſs ſhall iſſue.] 


1. TN ſuch actions which deſcend in the realty, if the parties No inquelt 
plead to iſſue, the inqueſt cannot be taken by default upon is 


default of the defendant, but a diſtringas ſhall iſſue in lieu of a petit can be taken 


cape, 30 E. 3. 29.] | wy 
[2. As in a writ of cuſtoms and ſervices, the inqueſt ought not 
to be taken by default, for this is to affirm the ſeigniory. 30 E. 
3- 29.) 
[3- So ina writ of meſne, if the ſeigniory be denied, 30 E. 3. 
29. will prove it.] | 
[4- Ina precipe quad reddat, if after the petit cape the tenant Br. Proceſs, 
pleads impriſonment in another county, icilicet, in Middleſex, upon 5 7 
which they are at iſſue in Middleſex, and there tried againſt the Br. Attaint, 
tenant, and he brings an attaint in Middleſex, and the ſheriff re- pl. Si. cites 
turns that he hath nothing to be ſummoned by, the inqueſt ſhall not 9 
be taken by his default, but a writ Hall iſſue to the county where 464 ] 
the land is. 42 Al. 14. adjudged.] 
[5+ If an attaint had heen brought at the common law again/? 
the petit jury, and they had been returned attached and yet had 
made default, yet the inqueſt 0d not be taken by default, but 


proceſs ſpould be awarded. | 
[6. So 
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— (s. S- at common law, in this caſe i ſome of the jurors had ap- 
> Fol. 585. geared, and others had made default, yet the inqueſt ſhould not be 
* taken by default, but 92 ſhould have been awarded till all had 
taint, pl. 5. appeared (*) + 27 H. 6. 8. b. And ſo is the ſtatute de attinctis of 
diess. C 13 E. 2. but this is now aided by the 7 ftatute upon the grand diſe 
* treſs returned. 21 H. 6. 42.) 


tent. p! 5. 
Cres S. C. $ 23H. 8. cap. 23. 


7. In annuity, the deſendant ſaid, that at the time of the gift 
made he was within age, and upon this they were at iſſue, and at 
the day the inqueſt appeared, the defendant made default, by which 
the inqueſt was taken by default, which ſee in the addition of the 
writ of venire facias, in natura brevium, 172, P. E. 3. Br. En- 
queſt, pl. 91. cites 7 E. 3. 

8. In mortdanceſtrr, if at the ſummons the tenant is eſſoigned and 
aſter mates default, re- ſummons ſhall iſſue, and not aſſiſe by de- 
fault, Br. Default, pl. 88. cites 8 Aſſ. 13. 

In pi . g. In gad juris clamat, the defendant claimed fee, and upon this 
noo cn they were at iſſue, and venire facias iſſued, returnable, &c. at 
was e Which day the attorney of the defendant was eſſoigned, and the bine 
by dean, quaſhed, and therefore the inqueſt ſhall be taken by his default. 
by wich Br. Enqueſt, pl. 22. cites 10 E. 3. 


the de- 
fendant was not permitted to challenge or ſay any thing in evidence. Br. General Iſſue, pl. 86. 


cites 10 E. 3. and Fitzh. tit. Inqueſt, 47. 
Br. Inqueit, pl. 76. cites 10 E. 3. 32. and Fitzh. Inqueſt, 46.— Br. Challenge, pl. 214. cites 
S. C. But Brooke makes a wonder of the evidence, becauſe the contrary thercof is now uſed, 


S. P. Br. Inqueſt, pl. 10. cites 2 H. 4. 14. and 28 AT, 42. 


10. In ward, the parol was fine die by protection, and revived 
by re-ſummons, and the ſheriff returned the defendant nihi/, and 
yet the plaintiff cannot have the inqueſt by default. Br. Inqueſt, 
pl. 96. cites 14 E. 3. and Fitzh. Inqueſt, 9. 

Br. Tequeſt. 11, In an appeal of rape the defendant pleaded not guilty, he 
1 was let go by mainprize, and made default at the day of trial; an 
eordingly, inqueſt ſhall not be taken by default in favorem vitæ, but a capias 
e ſhall iſſue, and an alias & pluries, and an exigent. Jenk. 68. 
ork — pl. 30. cites 16 Aff. pl. 13. | 
Br. Appeal. pl. 54. cites S8. C. Br. Exigent, pl. 67. cites 8. C. Br, Proceſs, pl. 148. cites 
S. C.— Br. Waiver de Chofes, pl. 39. cites S. C. 
1 Salk. 217. 8. P. by Holt, Ch. J. Obiter, cites Jenk. 68. and ® 18 AM. 13. and 34 Hf. 6. 24. 
This was an indictment for receiving one A. 2 clerk attainted, and he pleaded not guilty; but 
the Juſtices would not take the inqueit, becaule the clerk might make his purgation after the other 
was liangec. 


But in writ 12. In waſte, at the venire facias returned, the defendant made 
of waſt default, and the plaintiff prayed the inqueſt by his default, and 


if the d:- ; 2" Ys l f 
fendant could not have it, but had diſtringas ad audiendum juratores. 


3 Br. Inqueſt, pl. 94. cites 18 E. 3. and Fitzh. Inqueſt. 3. 


NG Prius, the inqueſt ſhall be taken by his default, 30 E. g. quod nota, in a mixed action. 
Br. Enqueſt, pl. 55, citcs 22 H. 6. 2. 


13. In 


n re 
E 4 , 


fault at the ſecond day, the in ueſt ſha 


Default. | 465% 


13. In aveiwry after iſsue, the defendant made default at the Br. Default, 
r/t day, diſtreſs ſhall iſſue ad audiend' Jo: but if he makes de- 5 2 
be taken by his default, 
Br. Inqueſt, pl. 71. cites 20 E. 3. and Fitzh. Inqueſt, 11. 
* 14. Debt againſt C. who pleaded nihil debet, and at the venire 
facias the defendant was eſſoigned, and at the day was eſſoigned de 
ſervitio regis, and at the day did not bring bis warranty thereof, 
and the plaintiff prayed the inqueſt by default, where the latute 
gives 405. for the journey, and could have only 408. damages for 
the delay, and the defendant was amerced, and Nifi Prius awarded. 
Br. Default, pl. 31. cites 21 E. 3. 37. 
15. Where afſiſe is awarded againft a man by his default, yet 
he ſhall have the challenges, Br, Challenge, pl. 113. cites 22 
Aſſ. 26. Per Huſſey. 
16. In attaint where the grand jury is awarded againſt the petit S. P. Br. 


jury by default, there by their default they have loſt their challenge — 


to the 24, quod nota, Br. Challenge, pl. 114. cites 22 Aſſ. 31. cites 4 E. 
| s 4. 1. But 
» Brooke ſays, it is ſaid elſewhere, that he may give evidence. 


17. Aion of land againſi the baron and feme, and J. S. and at 
the Nifs Prius J. S. appeared by attorney, and the baron and feme 
mad? default, and the demandant prayed the inqueſl of the moiety, 
and could not have it. The reaſon ſeems to be inaſmuch as upon 
the default recorded petit cape ſhall iſſue of the moiety at the day in 
hank, Br. Inqueſt, pl. 62. cites 28 E. 3. 27. 

18. Scire Facias vy two coparceners, the one made default at the But in writ 
Ni Prius, Per Fiſher, if in ſuit againſt two tenants, the one rs 
makes default at the Niſi Prius, yet the inqueſt ſhall be taken; 3 3 
and the juſtices would have taken the inqueſt, but it remained 2 

. . t W 
for default of jurors. Br. Inqueſt, pl. 69. cites 32 E. 3, and pipe 
Fitz, Inqueſt, 65. Paſton, we 
cannot take 
the inqueſt ; for if he can ſave the default at the petit cape, all the writ ſhall abate, or if the 
ecmandant releaſes the default, all the writ ſhall abate; which Babbington Ch. J. agreed. Br. 
Inquelit, pl. 78. cites 12 H. 6. 7. and Fitz. Inqueſt, 56. 


19. In waſte, if the defendant makes default after appearance, 
the plaintiff ſhall have diſtreſs infinite, and not writ to inquire of 
the waſte. Br. Default, pl. 82. cites 7 H. 4. 15. 
20. If the prayee in aid makes default at the day of Mi Prius, 
on inqueſt ſhall be taken immediately. Br. Default; pl. 98. cites 
7 H. 4. 21. 
21. If M/ Prius ceaſes by protection, and at the day in bank is At the N 


repealed, new proceſs ſhall be made againſt the jury, but if it be F. 


aiſallnued at the day, the inqueſt ſhall be taken by his default. Le pro . 
Br. Proceſs, pl. 170. cites 14 H. 4. 16. tection was 


eun for 

the defendant, and at the day in bank which the defendant fhewed repellance, which — pra] 
and yet the Inqueſt not awarded by * ef the defendant at the Ni Prius; for the protection was 
then in force, and yet the day of Ni Prius, and the day in bank is all one to diverſe teſpetts, by 
which they demanded the defendant, and he made default, wherefore then the inqueſt was awarded 
by default, But where protection is ſoewn forth at the day of N Prius, and the juſtices do net 
lake the inqueſt, but record it, and at the day in bank the protection is diſallowed, theie the ing * 

5 al 
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Mall be taken by default, for in this caſe the default was never ſaved, contra above. Br. InqueR, 

- 23. cites 21 H. 6. 20. 

in action perſonal at tve N Prius, the defendant made default, and the _ recorded, and 
after protection was ca? by A. B. and recorded, and at the day in bank, repellance was caſt, and 
theretore the inqueſt was awarded by default, and the reaſon ſcems to be, inaſmuch as the default 
was recorded before the protetion was caſt, and in this caſe the defendant has /oft biz challenges; 
but it is ſaid elſewhere, that he may give evidence. Br, Inqueſt, pl. 41. cites 4 E. 4.1... 
Br. Protection, pl. 21. cites S. C. 


Br. Diſcon- 22. Quare impedit againſt patron and incumbent, who came at 
eee ry the diſtreſi, and had oyer of the writ, and ſaid, that the pane was 
24.citesS.C. not ſerved againſt the incumbent, and yet, becauſe he was preſent 
and ready in court, therefore he was compelled to anſwer ; and 
[ 466 } ſo it ſeems that ill ſerving of proceſs, or ill return, is material, 
where the party appears, and where the judgment is not upon the 
default, but upon tne plea and appearance of the party. Br. Pro- 
ceſs, pl. 47. cites 9 H. 5. 3. | 
23. If in præcipe quod reddat the tenant makes default after ap- 
pearance, by which petit cape iſſues, and after this is releaſed or 
ſaved, and are at iſſue, and the tenant makes default again, now the 
inqueſt ſhall be taken by default, as in plea perſonal, and ſhall not 
have petit cape ; for petit cape ſhall not r/Jue after petit cape, Per 
Weſtbury; guere. Br. Inquelt, pl. 52. cites 9 H. 5. 12. 
24. If the defendant makes default at the day of the imparlance, 
he ſhall be condemned by his default. Br. Default, pl. 78. cites 
11 H. 6. 31. | | 
25. Debt again? four executors of 200l. the plaintiff recovered 
the 200l. of the goods 4 the deceaſed, and 201, damages de banis 
propriis, and after the plaintiff brought ſcire facias againſt the four 
executors, and they were at iſſue, and at the Niſi Prius one ap- 
peared and three made default, and by the beſt opinion, the inqueſt 
ſhall be taken, and not judgment be given by default of the three, 
For that execut;r wha beſt pleads, or does, for the teſtator ſhall be 
admitted; per Newton, Paſton, and Aſcue, J. and if the one ex- 
ecutor confeſſes the action or relcaſes, this thall bind the others; 
but if the one be nonſuited, yet the others ſhall ſue forth; and the 
opinion was, that if judgment ſhall be given by default, yet of 
the 20l. which was de bonis propriis, judgment ſhall not be given 
by default againſt all for the default of any of them, but only 
of the 290]. which was of the goods of the deceaſed ; but by 
the beſt opinion, the inqueſt ſhall be taken. Br. Executors, 
pl. 77. cites 21 H. 6. 45. 6 
26. In treſpaſ, they are at iſſue, and venire facias ifſued, and 
after other vemre facias iſſued the defendant made default, the 
inqueſt ſhall be awarded by his default, Br. Inqueſt, pl. 50. . cites 
22 Hf. 6. 4. Per Newton, | 
S. P. Br. 27. Re-attachment was ſued in treſpaſi, and re- habeas corpora 
IoquRt, pl. ggainſt the jury, and the defendant made d:fault ; by which the 
- Cites - . f 
c. inqueſt was taken by his default; per Cur. Br. Inqueſt, pl. 74. 


S. P. Ibid. cites 1 R. 3. 4. and Fitzh. Inqueſt, 26. 
4 * cites 1 | 
; 28, The defendant dees not appear, inqueſt may be taken by 


default, G. Hiſt. C. B. 60. 62. 81. 
(R) 


Default. 466. 


(R) [ Inquet talen by Default.) 
In Reſpect of the Iſue in the Action. 


Ir. TN a writ of meſue, if the iſſue be whether the plaintiff was 
diſtrained in default of the defendant, and after the de- 
fendant makes default, the inqueſt may be taken by default, becauſe 
by the iſſue the acquittal, which makes the action real, is acknow- 
ledged, and the iſſue is only in right of damages. 30 Ed. 3. 28. b. 
adjudged. ] 
2. In debt the defendant came by capias and pleaded to iſſue, and 
found mainpriſe to keep his day, and failed at his day, by which 
the inqueſt was awarded by his default, but no capias upon the 
mainpriſe; for this ſhall be double pain. Br. Inqueſt, pl. 21. 
Cites 38 E. 3. 14. 
3. In debt the defendant pleaded a releaſe, and the plaintif ſaid, 
that non eft fatumYand at the day of venire facias, the defendant 
made default, and the inqueſt was taken by his default, and found 
for the defendant, by which the plaintiff took nothing by his writ ; [ 467 1 
and yet if the plaintiff had prayed it, he might have had him con- 15 
demned by the default before the taking of the verdict; and ſo 
ſec folly in the plaintiff. Br. Inqueſt, pl. 5. cites 40 E. 3. 15. 
4. In treſpaſs, the defendant confeſſed the treipals, and juſtified, 
and after made default at the day of aajzurnment, by which the 
inqueſt was taken by default, and not writ to inquire of the da- 
mages. Br. Inqueſt, pl. 20. cites g H. 5. 15. 
5. In debt it was ſaid for law by Forteſcue, that if the defendant 
pleads a releaſe upon which they are at iſſue, and after the de- 
fendant makes default, he ſhall be condemned by defauit, Br. In- 
queſt, pl. 3. cites 34 H. 6. 24. | 
6. But upon ſuch releaſe and default in treſpaſs, the inqueſt 
ſhall be taken by default, and no diverſity or reaſon is given by 
him, but that the uſage has been ſo ; but Brook ſays it ſeems to 
him, that the reaſon is, that the d-bt is certain, and the damages 
in treſpaſs is uncertain. Br. Inquelt, pl. 3. cites 34 H. 6. 24. | 
7. In debt the defendant pleads a releaſe made to him by the Thie bas | 
plaintiff, the plaintiff replies, that this releaſe was made by durejs, — 
and upon this they are at iſſue, the defendant makes default, the the law 1 


inqueſt ſhall be taken by default. Jenk. 81. pl. 59. | 8 

| e rea/an 
ſeems to be, if the defendant had appeared, and an inqueſt had been tzken, and it had been found 4 
againſt him, the king ſhould have a fine; and the default of the defendant hinders chis. Jenks | 


81. pl. 59. al 


8. But if the defendant being ſued in debt, had pleaded non 2/7 In neither 
fattum, and had made default at the trial, he ſhould be condemned <= 


without taking an inqueſt, Jenk. 8 f. pl. 59. obligat! a 
; achnow 


ledged by the plea, See Roll. 386. pl. 2. ana pl. 7, 


9. But - 


Dekault. 


9. But in treſpaſs the defendant pleads a releaſe, and iſſue is 
Joined upon it that it is not the plaintiff*s deed, and the defendant 
makes default, in this cafe an inqueſt ſhall be taken; for treſpaſi 
is uncertain for the damages, and a jury ought to find them; the 
debt is certain, and appears to the Court. Jenk. 8 1. pi. 5. 

10. Upon an iſſue, whether payment was made or not, the in- 
queſt ſhall be taken, although the defendant makes default. Jenk, 
68. pl. 30. cites 1 H. 7. 2. and 15 Ed. 4. 25. 

II, In treſpaſs the defendant juſtified for a way, &c. and iſſue 
_ joined, the cauſe came down to be tried at Nifi Prius. But 
the defendant made default, and ſo the inqueſt was taken by default; 
and now the iſſue being immaterial, the Court was moved for a 
repleader, Et per Holt Ch. J. the defendant is cut of court by 
the default, and that to all purpoſes but this, viz. That judgment 
may be given againſt him; therefore being out of court, there 
cannot be a repleader, unleſs the default could be waived, or the 
party could be brought into court again, 1 Salk, 216. Trin. 
2 Ann. B. R. Staple v. Hayden. c 


| [ 468 ] (S) In what Caſes upon a Default Judgment ſhall 
be given, or Inqueſt taken by Default. 


2 AL fr. 2 an afſiſe, if the tenant makes default at the firſt day, the 
:(e, pl. 302. | . 
«eng I inqueſt ſhall be taken by default. 30 Af. 17 adjudged. ] 
Aſſiſe of the Office of Serjeant at Mace, to the Houſe of Commons; the plaintiff arraigred the 
aſſi ſe the firſt day of the term; the tenant being demanded, made default; ideo capiatur a{h(a, 
r defaltam. Then the demandant counted, and ſhewed the King's Patent of the Office, which. 
is read. The jury not beiag yet {worn, day was given to Weaneſday next, at which time 
Court held, that the defendant mzy give what evidence he can, but not to plead in abatement, gr 
bar of the aſſiſe, nor to challenge; and the Wedneſday the cauſe was tried at the bar. 2 Lev. 120, 
Hill, 25 & 26 Car. 2. B. R. Cragge v. Norfolk. 


(2. [So] In an aſſiſe, if the tenant be attached and mates default, 
judgment ſhall not be given, but the inqueſt ſhall be taken by de- 
fault. 8 H. 6. 2. 7. b. | 

Ia debt the 3. In delt or other action, if the defendant pleads he owes him 


defendant : : ; 
«fe | oeined nothing, upon which they are at iſſue, and after he is Mig ned de 
at thevenire ſervitis regis, and does not bring his warrant at the day, it ſeems 
facias, and the inqueſt ſhall be taken by default, though the ſtatute of Glou- 
«! the ceſter, cap. 8. hath given a penalty for it. 21 E. 3. 62. b. But 
thereef was g 

eſeined de quzre f 29 E. 3. 36. adjudged. 

. fervitio re- 

git, aud at the day of this did net bring bis warrant, and the plaintiff prayed the inqueſt by default, 
and could hve only 405. damages for the delay, and Niſi Prius awarded where the Ratute of 
Glouceſter cap. 7. is, that by ſuch not warranting, he ſhall loſe 20s. for the journey, or more, 23 
the difcretion of the juſtices ſha!l ſerve. Br. Eſſoine, pl. 57. cites 21 E. 3. 37,——fFitzb. Enqueſt, 
pl. 8. cites 21 E. g. 58, S. P. [but ſee ms miſprinted, and that it ſhould be 21 E. 3. 62. 3. pl. 9.1 
+ Fitzb, Efloinc, pl. 180. citcs S. C. 


(T) in 


Dekault. 463 


(T) In what Caſes upon a Default an Inque/f? ſhall 
be taken by Default, or Fudgment is to be given. 


[I. JT ſeems that where before iſſue upon default proceſs ſhall iſſue, 
and judgment is not to be given, there after iſſue upon de- 
fault, the inqueſt ſhall be taken by default, 11 f. 4. 32. 
[2, If by the i ue the action is confeſſed, and a matter ſubſequent _ —_ 
pl. 20. cites 


in diſcharge in trial, if the defendant makes defauit, judgment ſhall & Cg 


be given without taking the inqueſt, but otherwiſe e contra, Enqueki, pl. 
36. cites 


11 H. 4. 32.] * 


Jenk. 81. pl. 39. cites S. C.— In dest, if the defendant pleads releaſe, and after makes default, 
judgment {hall be given by his default, for &y ſuch plea ihe debi is confeſſed. Per Cur, Br. Detaulty 
pl. 92. cites 5 E. 4. 6. 


[Z. If in debt "gg an obligation, the defendant ſays he made it See (X) pl. 
by dureſs, upon which they are at iſue, if the defendant afterwards 5 
makes default, the inqueſt ſhall be taken, for the obligation was pl. 20. cites 
never acknowledged. 11 H. 4. 32.] 2+ ＋ 31. 


Br. Enqueſt, pl. 16. cites S. C.— Jenk. 81. pl. 59. S. C. 


4. But in debt upon an obligation, F the defendant pleads the | 469 J 
releaſe of the plaintiff, upon which they are at iſſue upon the denial >. P. And 
thereof, and after the defendant makes default, judgment ſhall be if be 


given againſt the defendant, for by the pleading of the releaſe he —— 
hath acknowledged the debt. 14 H. 4. 2. 12 H. 6. 7. * Dctault, 
pl. 4- cites 


24 H. 6. 32. Per Forteſcue, and others. —Br. Inqueſt, pl. 16. S. P. cites 11 H. 4. 32.— gut xpor 
ſuch releaſe pleaded in treſpaſe, and default made after, the inqueſt ſhall be awarded by default, and 
no condemnation by dctault, aud the teaſon ſeems to be inalmuch as in the one caſe the debt is cer- 
tain, and the damages in treſpaſs not. But Forteſcuc ſaid, there is no ditterence ia reaſon, but the 


ulage has been ſo. Br. Default, pl. 4. Cites 34 H. 6. 32. - 


[5. If a man, in execution upon a condemnation in treſpaſs, ſues a Bin. Scire 
actes, pl. 


ſcire facias againſt the recoveror upon his releaſe, who denies it, upon 18. cs 
which they are at iſſue, if the recoveror makes default at tie trial, S. C. 
judgment ſhall be given upon the default, that the plaintiff ſhall 
be quit, and the inqueſt not taken upon the default. 12 H. 6. 7. 
adjudged.] | 

[6. In detinue, if the garniſbee and plaintiff are at i ſue, and the Br. Default, 
garniſhee makes default at the Niſi Prius, judgment thall be given pl. 
againſt him upon the default, and the inqueſt ought not to be The inqueſt 
taken by default. 8 H. 6. 5.] ſhall nat be 


taken upon 
the iſſue; for by the default the i Que is waived, and the inqueſt ſhall inquire of the n Wal 
the garniſhee ſhall not hove attaint. Br. Inqueſt, pl. 57. cites S. C,--Jenk. 81. pl. 59. 5. P. 

In detinue the defendant prayed garniſoment and had it, and at the day the garnifore and the flain- 
appeared, and the defendant made default, yet the plaintiſt could uot have judgment by detsult; 
for the defendant has done all that he can do, and the action is now between the plaintiff and the 
garniſhee upon inter-pleader, and upon this the garcuſhee pleaded telcaſe of all actions, and u was 


«<cepied. Br. Default, pl. 91. cites 39 E. 3. 
[7. 1. 


' 
' 
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Generally, 4 7. In debt upon an obligation, if the defendant denies the deed, 
an 


— . Ax after iſſue makes default, the inqueſt ought to be taken by de- 


d:fentant fault, and not judgment given, for he does nt acknowledge the ob- 
makes de. ligation by the plea. 12 Hf. 6. 7.] 


t, the 
— may proceed to trial, and have the inqueſt taken by default; but he ſhall not have judgment 
by default, unl:ſs in ſome ſpecial caſes. In debt upon a bond, if the defendant fleadra releaſe, and i//ue 
is thereupon joined, and at the trial the defendant makes default, the plaintiff may pray judgment by 
default and the inqueſt need not be taken by detault, for by this plea the duty is confeſſed, and the plea 
is not made good; aliter upon non eff faftum, for thereby the duty is denied, therefore in that caſe 
the inqueſt muſt be taken by default; but in treſpaſe, it the defendant pleads releuſe, and makes 


defax!r, the plaintiff cannot pray judgment by detauir, but muff pray the ingucſt by default; for the 


debt was ceitain, but the damages are uncertain, 1 Salk. 216, 2:7, Trin. 2 Ann. B. R. Staple v. 
Hayden. 


[8. In account as receiver, if the defendant traverſes the reſceipt, 
upon which the parties are at ://ze, and after the defendant makes 
default, no judgment ſhall be given, but a capias to hear the jury; 

Fol. 387. and if he makes default (*) thereupon the inqueſt ſhall be taken 
- by default. 30 E. 3. 12. adjudged. ] 

9. in a quid juris clamat, if the defendantygclaims-a fer, upon 
which they are at iſſue, and after the defendant makes default, the 
inqueſt ſhall not be taken by default, but the plaintiff ſhall recover 
the land. 3o E. 3. 29.] | 

[10. $9 in a quid juris clamat, if the i ſh,§ be upon any matter 

reter the claiming a fee, and after the defendant makes default, 
the inqueſt ſhall not be taken by default, but a diſtreſs ſhall iſlue 
againſt the defendant to attorn. 30 E. 3. 29.] 

[IT. In a quare impedit, if the defendant comes at the grand di/- 

trefs returned, and pleads to the contrary, and after makes default, the 
. writ ſhall be awarded to the Biſhop without taking the inqueſt, 

12 E. 2. Quare impedit 168.] 
470 ] 12. In delt if the defendant pleads releaſe and the plaintiff denies 
' the deed, and at the day of venire facias returned, the defendant 
makes default now he ſhail be condemned by default if the plaintiff 
prays it, but if he takes the inqueſt by default, and they find againſt 
_—_ he ſhall be barred, quod nota. Br. Default, pl. 6. cites 42 

3. I. 

5 Debt upon an cbligation, the defendant pleaded releaſe of all 


actions, and the plaintiff denied the deed, and fo ts iſſue, and at the 


day he did net come by which he had another day, and at the day the 


defendant did not come, by which he was condemned by default quod 


nota ; for by the pleading of the releaſe the obligation is not de- 


nied, quod nota, and is as confeſſed. Br. Default, pl. 9. cites 


5 E. 3. 10. | | 
9 14. 2 note there, that if the defendant, after that he had 
pleaded to the inqueſt upon the releaſe had made default at the firſ 
day after that he had joined iſſue, he ſhall not be condemned at this 
day; for the flatute gives him one eſſoigu, er one default, ſo that at 
the next day he may purſue, & c. Ibid, 

15. If four bring writ of error = outlatwury pronounced againfl 
them in appeal of the deat 4 the baron brought by the feme, and 
ſhe is returned warned and dies net come, and two of the plaintifts 


appear and two not, the feme defendant all not be demand:d if * 
ine 
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the plaintiffs do not come, and ſeverance does not lie, Br, Demand, 
pl. 3. cites 7 H. 4. 45. | ö | 

16. Where protection is caſt at the day of the Nift Prius, and Br. Diſcon- 
repealed at the day in Bank, and the defendant makes default, the Pons fl 
plaintiff ſhall not recover by default, but ſhall have the inqueſt by 13. cites : 


default; for the default at the Niſi Prius was ſaved by the pro- S. C. — kr. 


; | - Protection 
tection. Br. Default, pl. 27. cites 14 H. 4. 23. oi, 
S. C.—Br. Enqueſt, pl. 18. cites S. C. The jury ſhall not in ſuch caſcs be demanded, but by award 
new procels ſhall iſſue againſt the jury; but if the protection had been diſallowed at the day in Bank, 
there in debt the inquelt ſhall be taken by default; per Hank, Quætie. Br, Enqueſt, pl. 51. cites 


2 | 
17. In debt the defendant pleaded releaſe of all actions perſonal, Br. Enqueſt, 


| the plaintiff ſaid that he made the died by dureſs, and at the Nit 5. &. Ses 


Prius the 3 made defarlt, and yet per tot. Cur. the de- 
fendant ſhall not be condemned by default, but the inqueſt ſhall 
be taken by default, for the deed is not denied, but is avoided by 
dureſs and by matter in law, and fo fee upon deed denied and de- 
fault made after, thesplaintiff ſhall recover, and the defendant ſhall 
be condemned by default. Br. Default, pl. 28. cites 9 H. 5. 13. 
18. A man condemned by ca. ſa. got releaſe of the plaintiff and 
had ſcire facias ad cognoſcend. fatium, and the other comes and 
denies the deed, by which they are at iſſue, and after the plaintiff 
makes default, the defendant ſhall go quit. Br. Default, pl. 76. 
Cites 12 H, 6. 7. and Fitzh. Scire Facias 148. 5 

19. Treſpaſs againſt three who imparled to another term, and at 
the day one made default, and the two pleaded to iſſue in a foreign 
pace, and therefore inqueſt to inquire of damages was awarded 
againſt him who made default. And fo ſee that by default after 
imparlance the defendant ſhall be condemned, quod nota, and * 
the other two pleaded, which intitled the third to the whole. Br. 
Default, pl. 38. cites 19 H. 6. 8. 

20, If tenant by receipt jcins iſſue upon jcofail, and after mates 
default, by this all the iſſue and jeofail is waived, and judgment 
ſhall be given upon the firſt default of tenant for term of life, and 
all done by the tenant by reſceipt is waived, Br. Waiver des 
Choſes, pl. 46. cites 20 H. 6. 37. 

21. Debt upon an obligation of 401. the defendant pleaded releaſe Br.Enqueſt, 
of all actions, &c. and ven. facias returned, and the defendant made & cites 
default, and it was argued, if he ſhall be condenuned by default, as 
if he had pleaded acquittance, which confeſſes the debt, and after 
had made default, and after ſeveral precedents were thewn, that a/7[ 471 ] 
was one by which the defendant was condemned by default; Nota. 

Br, Default, pl. 68. cites 5 E. 4. 86. RE ; 

22. Contra where he pleads matter in fact, as condition in arbi- Br.Enqueſt, 
trement, or the like, after default made, there the inqueſt ſhall be pl. 87: cucs 
awarded by default, but he ſhall not be condemned by default; 
per Choke J. Quod non negatur. bid. n f 

23. In account the defendant pleaded that he was not his receiver, Sr 
&c, and found againſt him, by which he was adjudged to account, and 5 G3 * 
he alleged paymont before the auditors, and after he made default, and See(X)p1.6. 

Vox. VII. Mm the 


— — — 


the plaintiff prayed judgment by his default and could have only 
inqueſt by default. Br. Default, pl. 62. cites 1 H. 7. 2. 
Br. Enqueſt, 24. Contra, where à man in debt upon an obligation pleads ac- 
pl: 33: ens guittance, and after makes default, he ſhall be condemned by de- 
| fault; note the diverſity, where he pleads deed of the plaintiff, and 
where he pleads a matter without writing, Ibid, | 
25. Ina writ of right brought by the Lord Windſor, the plain 
tiff and four knights, and eleven of the grand aſſiſe appeared, and the 
tenant made default; the Prothonotaries ſaid, that the default of 
the tenant ſhall only be recorded, and the jurors ſhall not be de- 
manded, for the :znque/t ſhall net be taken by default in this caſe, as 
in perſonal actions. But ſays that Glanvil in his Treatiſe De 
Magna Aſſiſa, &c. is to the contrary. Dy. 98. a. pl. 51. 52. 
Paſch. x Mar. Ld. Windſor v. St. John. 
But Ibid. 26. Huſband and wife tenants in writ of right, they made de- 
ox ou fault, aſter the miſe joined, and after the wife was received to join 
petit cape the miſe again, but if the party ſhall have ſeiſin of the land, with- 
was award- out a petit cape, in that the books differ. Dy. 98. a. pl. 53. 
wy Paſch. I Mar. Ld. Windſor v. St. John and Us. | 
þ 1 Salk, 27. Holt Ch. J. faid, that ſome old books held, that where the de- 
ww 6 . fendant made default after iſſue joined, judgment ſhould be given by 
Per Holt default, and not the inqueſt taken by default. Some old books in- 
Ch. J and deed are fo, but I never underſtood the reaſon of them. A differ- 
= — ty ence has been taken indeed, where a releaſe was pleaded, and where 
akdlons be- other matter; in the firſt caſe, becauſe that plea confeſſes the debt, 
fore iſſue if the defendant made default at the trial, judgment ſhall be given 
— againſt him by default; but even in that caſe they agree, that the 
fault was Plaintiff may go on to trial, if he will. As to all other caſes it is 
peremp- a general rule, that there ſhall be no judgment by default after 
3 — iſſue joined. By the ſtatutes of Weſtm. 2. & Marlb. the defend- 
joined rhe ant can have but one default after iſſue joined, and that muſt be ad 
firlt default proximum diem. Now you always appear upon the return ©: 
remptbry, the venire facias. But in thoſe days the defendant was called ſo- 
bu: the le. lemnly upon the return of the venire facias ; and if he made de- 
cond is, and fault, then went a diftringas, in which was inſerted a clauſe to diſ- 
ehis » by train the defendant to appear; but if he made no default, then there 
of Weftm, was no other proceſs to bring him into court again, and fo his 
3 cop. 27: default was peremptory. And warned the bar never to make de- 
defaults any more; for it will be hard to maintain, that any judg- 
ment can be given for the defendant, after he has made default. 
Powell J. ſaid, that a defendant that has made default, is not to 
out of court, but that judgment may be given againſt him, but he 
can never have a day in court again. 2 * Rep. 925 
Trin. 2 Ann. in caſe of Staples v. Heydon. 
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(U) In what Caſes Fudgment ſhall be given upon a 


Default. 
Aud in what Caſes a Writ fhall iſſue ad Audiendum 
| Judicium.] 


It. Nat, if there be a drmurrer in judgment aon 4 plea in Fitzh. Jour, 
bar, and after the plarntiff makes default, a writ ſhall iſſue ap 
againſt him ad audiendum judicium. 20 Hl. 6. 44. b.] In debt if 
the partie 
are at i ue or demer, and aſter the d-fendamt makes default, the judoment ball be defazit, aud 
the . or iſſue waived. Br. = pl. 33. — 38 H.6. 33. — — * 


(2. In an audita guerela the defendant appears, and the plaintiff Br. Audita 


declares, and was let to mainpriſe, and after the defendant makes de- ö — 


fault, the plaintiff ſhall not have judgment againſt him becauſe he Fh. 
never pleaded, but diſtreſs ſhall iſſue. 47 E. 3. 1. b.] Audit 


Querela, 


pl. 2. cites S. C.—Br. Default, pl. 49. cies S. C. 


[3. But if he pleadi, and after makes default, a writ ad audien- Br. Audita 
dum judicium ſhall iſſue, 47 E. 3. 3 b.] 2 


S. C.—Fuzh. Audits Querela, pl. 2. cites S. C.— r. Default, pl. 79. cites S. C. 
[4. If the defendant after appearance departs in deſpite of the A mon de. 


cui, judgment ſhall be againſt him. 7 H. 6. 39. b.) - _ 
[5. If the * abies and the Court gives a day to another 7 7 75 
term, at which day he makes default, yet no judgment ſhall be "= 
given, 7 H. 6. 39. b. 41. b.) — 
[6. But proceſs ſhall be awarded in this caſe. 7 H. 6. $1. b. ud, and 
Cubitatur, ] open 
brought biil 


maiben againſt him, and they appeared to the bill, and day was given in this form, viz. ad iſtam 
illam comparentibus tam querente quam defendente ſuper hoc dies datus eft uſque in diem Jovis 
&c. ſalvis defendenti exceptionibus ſuis ad billam, ad perſonam, et avantagiis quibuſcunque, a 
after the delendant was demanded and made default. Vampage ſaid, if a man appears and ſays 
nathing, the plaintiff all recover for want of anſwer, and if be apprars 4. makes default in te 


Jane term, he ſhall be condemned; for this is a departure in deſpite, and if he imparics and makes 


fault at the day, he ſhall be condemned; by which he praved, that he ſhall be condemned And 

the firſt caſes were not denied which Vampage put, but ix this cafe, becauſe the day was Kier by 

the Court, therefore he is out of the caſe, and ſhall not be condemned, quod nota, for he did not de- 

mand the day as upon imparlance, nor had oyer of the bill, therefore ſhall not be condemned, quod 

nota, by award, and thoſe matters are i» perſonal aFions, and rot in ations real, but there wpor 

——— it ſeems, that the ſenant li laſe ſeifin MI the land, and in tve other caſe petit cape Lat 
ve, as it ſeems. Br. Default, pl. 34. cites 7 H. 6. 39. 41.— Br. Balle, pl. 6. cares S. C. 


[7. Ina writ of annuity, if the defendant makes default after ap- Br: Bille. 


pearance, the plaintiff ſhall recover the annuity. 2 H. 4. 4+] + 
8. But 2 H. 4. 1. b. per Curiam, a writ Hall iſſue to hear In ge 
e — 


makes default after appearance, diſtreſs ad audiendum judicium ſhall iſſue. Hou H. 6. R. 2. Br, 
Default, pl. 81, (82) cites 2 H. 4. 1. S. C.- Fnzb. Proceſs, pl. 116. cites S. 


9. In a writ of annuity, if the defendant hath aid of the king 


Fatron, and of the ordinary, and after a procedendo comes, and the 
| M m 2 defendant 
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defendant and the other praiees make default, no writ ſhall iſſue 
ad audiendum judicium, but he ſhall be ſummoned to anſwer, 


29 E. 3. 3.] 
* Br. De- [ Io. M Dere no certain thing is demanded, if the defendant after 


fault, Pins. appearance makes default, no judgment ſhall be given, for it can- 
Cues $. . - = 7 9 = * . 

In 4:5: the hot be adjudged by the Juſtices, otherwiſe where the thing de- 
defendant manded is certain. * 2 Hl. 4. 23.] 


„, II. As + in treſpaſs, if the defendant pleads a releaſe, and after 


avatement © | r ak, [ 

the crit, s makes default, the plaintiff ſhall not have judgment. 2 H. 4. 23, ] 

— Þ (12. But ꝓ in debt it is otherwiſe, tor there the demand is cer- 
aint? f im- , « 

33 and tan. 2 H. + 23. | | 

at the day of the impariance the drfendant made default, and the plaintiff demanded judgment to re- 

cover by his detault, and per tot. Cur. except Moyle, he {hall have judgment to recover by the de- 

fault after appeerance, quia nihil dicit; tor if be ue appears and pleads, does not maintain it, this 

is quaſi nibil dicit; and after by advice of all the Juſtices, the plainuif recovered his debt, and 

damages, taxed by the Court, Br. Default, pl. 58. cites 31 H. 6. 33. 

+ Br. Inqueſt, pl. 11. cites S. C. But in plea real, upon ſuch default after imparlance, Mall 
Ie petit cafe. Br. Ibid.—— But it ſeems, that I treſpaſs upon ſuch default, where there ts 19 
demand certain, there inqueſt ſhall be taken by his detault. Br. Ibid, Br, Peremptory, 
pl. 27. cites S. C. e 

r Br. Inqueſt. pl. 11. cites S. C.———But in debt of 20 quarters of corn, the defendant had pe- 
remprory day after impariance, ts anſwer, and did not come, and the plaintiff prayed bis debt und 
damages to be afſefſed by the Court; Brian denied it; for th varies frim the common attion of debt 
of money which 1s debet and detinet ; but ri afon is in the detinet ny and therefore the value 
of the corn ſhail be inquired at the time, &c. and therefore writ ſhall be tu inquire of the value, per 
— Br. Deteuit, pl. 104. cites 11 H, 7. 5.——— ce (J.) pl. 7. and the notes there, 


Br. Judg- [13. When an iſſue is found for the demandant, if the tenant 
ment, Pl. makes default after, judgment ſhall be given; for after iſſue no- 


108. cies ? s 1 | 
8.8. thing remains but to give judgment. 4 H. 6. 28. 
Br. Default, 


pl. 45. cues S. C. Fuzh. Judgment, pl. 7. cites S. C. 


S, P. but [14. In a writ of coinage, if baſtardy is pleaded in the do- 


tt p 2 - * * . 
— mandant, and returned by the biſhop that he is a Mulier, if at this 


tices aid, return the tenant makes default, the demandant recover, and no 
— petit- cape ſhall iſſue, for the iſſue is found for him. 4 H. 6. 28. 
ſhall not have judgment to recover, but ſhall have petit cape; but per Martin, this i; a trial as irint 
by verdict, and aſter trial by verdict, the demendant ſhall recover the lend, notwithſtandtng, that 
the tenant makes default, by which the demandant prayed his judgment at his peril, and had it, 
Br. Default, pl. 45. cites 4 H. 6. 28. Fuzh, — pl. 7. cucs S. C. —— Bt. Judg- 
ment, pl. 108. cues S. C. 


— Jud: [15. So if after iſſue found for the plaintiff at the Nift Prins, i} 
— C. 4 day be given in banco, and the diſendant makes default, judg- 
ment ſhall be given againſt him. 4 H. 6. 28. 

16. In quare impedit, if the defendant makes default after ap- 
pearance, the plaintiff” ſhall recover the preſentment and his damages, 
and have writ to the biſhop, but if he had taken continuance and 
had made default, diſtreſs ad audiendum judicium ſhould ifluc. 
Br. Default, pl. 80. cites 2 H. 4. 1. & 6 R. 2. | 

17. If vouchee appears by attorney, and after caſts protection, 
which is repealed the next day, ſeiſin of the land ſhall be awarded; 
for default and appearance cannot be all at one and the ſame day. 
Br. Default, pl. 18. cites 7 H. 4. 19, | 
| | 18. Where 
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18. Where tenant in præcipe quod rediat appears at the Mi Br. Gar- 


Prius by attorney, who has no warrant, this ſhall turn him in de- — 3 


fault at the day in bank, though the jury be taken and paſs for the 11. cites 


demandant and petit cape ſhall be awarded and no ſeiſm of the land. S. C. that at 
the day in 


Br. Default, pl. 26. cites 14 H. 4. 16. bank, Hull 
would net record any warrant, and ſo it was taken as a default. 


* 19. In debt, the defendant pleaded miſnomer, and the plaintiff Br. Judg- 
imparled and at the day the defendant made default, and by the 1 
opinion of all the Juſtices, except Moile, the plaintiff ſhall re- 37 8.6 27. 
cover, and no diſtreſs ad manutenendum placitum ſhall iſſue, Fer Priſot. 
Br. Default, pl. 51. cites 27 H. 6. 27. 

20. So if he had pleaded in bar, and after had made default, S. P. For 


a man ſhall 


and this in plea perſonal; but in plea real, petit cape ſhall iſſue. rec by 
Ibid. 1 3%. default after 

| appearance, 
as well in plea perſonal, as he ſhall have ſeiſin of the land in plea real by default after imparlance in 
one and the ſame term, and if in another term. then petit _ in plea real, and upon ſuch detault 


in plea perſonal, if the thing be uncertain, as damages in treſpaſs, &c, he ſhall have writ to inquite 
of the damages, Br. judgment, pl. 120. cites 37 H. 6. 27. 


21. If tenant in præcipe quod reddat appears and imparles, and 
after makes default, ſeiſin of the land ſhall be awarded and not 
petit=cape ; per Priſot quod non negatur quod nota. Br. De- 
fault, pl. 58. cites 38 H. 6. 33. 
22. And per Priſot in conſimili caſu 39 H. 6. 16. every default 
after imparlance is peremptory, and ſ in writ of right if the 
tenant vouches, and the wvouchee appears and enters into the war- 
ranty, and imparles, and after makes default, the demandant ſhalt 
recover ſeiſin of the land againſt the tenant, and the tenant over 
in value, &c. Ibid. 
23. In a writ of right, quia dominus remiſit Curiam ſuam demi no 
rezt, by baren and feme, where the wife appeared per prochein amy 
being within age, the tenants wouched the common wvouchee, wha 
entred and joined the miſe upon the meer right, and afterwards 
made default, and judgment final was given againſt the vouchee 
and his heirs, and againſt the tenants and their heirs. Dyer, 56. 
a, pl. 1. Trin. 35 H. 8. Anon. 
24. In a writ of right if the tenant makes default after the miſe 8. C. cited 
eind the judgment ſhall be final. F. N. B. 6. (N). 2 Tale 8 


Ez. in Penryn's caſe, and reſolved e contra, viz, That final judgment ſhall not be given in ſuch 
caſe, but a petit cape ſha!l iſſue; for peradventure he may iave his default. ———BvIft. 167, 
102. Trin. 9 Jac. the reſolution in Penryn's caſe. 5 Rep. 86. cited, and denied per Cur,——— 
2 Saund. 46. Hill. 21 & 22 Car. 2. S. P. accordingly, in caſe of Williams v. Gwyn. 


25. Error of a judgment in deter; after iſſue the tenant being 
an infant made default, a petit cape was awarded, and judgment 
given by default ; the Court held it no error, eſpecially it being 
on appearance, for he cannot ſave his default by nom-ſummons, 
* E. 308. pl. 16. Mich. 35 & 36 Eliz. B. R. Gore v. 
urdue. | 
26. Error of a judgment in a writ of right of lands in T. Bulft. 159. 
he writ was quia dominus nobis remiſit Curiam ſuam ; the Wänlock. 
M m 3 defendant S. C. the 
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whole defendant after divers imparlances made default and final judgment 


—_— was given in Durham, error aſſigned was, becaufe final judgment 


of opinion, Was given upon a default after imparlance, where it ought to 
that the have been only a petit cape z the Court did not give any reſolu- 


_—_ tion in that point, but ſeemed to incline that a judgment final 


Durham fhould not be given, unleſs upon a departure in deſpite of the Court, 
was errone- which is upon à default of the tenants the fame term after impar- 


— the Iance. But if day be given to any other term, or time certain, 


of it was and then the tenant makes default, it ſhall be otherwiſe. Cro. 
pot pro. J. 292. pl, 2. Mich. g Jac. Lilburn v. Heron. | 

2nd upon the declaring the opinion of the Court, the parties ended the ſame between themſelves, 

withaut farther moving of the Court herein. Yelv. 211. S. C. and the difference taken be- 

tween general and ſpecial imparlance, which is to a day certain, in which caſe the tenant is no: 

bound to appear till the day, and there may be ſome cauſe whereby to excuſe his default, and thea 
no laches in him, and conſequently no reaſon that he ſhould loſe his land peremptorily, where 

Ws —— not to the Court, and where he is not guilty of any contempt. Quod nota; 

er tot, Cur, | 


27. Error was brought of 4 judgment in quod ei deforceat at 

(4751 the grand ſeſſions in + 4 and — — that —. 

final was given upon default after appearance, where it ought t1 

be petit cape in all real actions upon default after appearance, and 

grand cape upon default before appearance, which the Court held 

. manifeſt error. Lev. 105. Trin. 15 Car. 2. B. R. Slaughter 

by v. TR 

5 21d. Raym. 28. If the tenant makes default in a real action, a grand cape i: 

3 Rep. 924: awarded, and upon the return of it, if the demandant inſiſit upon 

by Ho!t Ch, the default, be muſt have judgment final; but the demandant may 

a J in d. C. warve the default, and take an appearance upon the grand cape 

Y and that is regular becauſe the tenant comes in by proceſs ; and 

fo it is of a default on à petit cape, but in a perſonal ation ther: 

| is no "—_ to bring the party into Court again; allo the day of 

the Niſi Prius not being the fame with the day in bank, a defau!: 

at Ni Prius cannot be waived at the day in bank, Per Holt 

=: - Ch. J. 1 Salk. 217. Trin. 2 Ann. B. R. in caſe of Staple v. 
2 Hayden. | 

| 29. A writ of right for land is brought againſt A. he does nit 

appear; a grand cape iſſues, he makes default at the grond cape; 

judgment final ſhall not be given til! appearance and trial by battle 

| after the miſe joined upon the meer right, or trial by the grand 

b) aſſiſe; or after the miſe joined, and — in deſpite of the 

Court; or after the miſe joined, and a default and a petit cape 

j awarded, and upon this the default not ſaved. In theſe ſeveral caſes 

4 final judgment ſhall be given. Jenk. 141. pl. 91. 


| (X) b 
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(X) In abba Caſes after Plea pleaded Fudement Pall, 
be given upon Default without a I tit ad Audien- rot. ses. 
dum Judicium. — 


Cr. IF the defendant makes default after ſuch plea pleaded, which Br.Enqueſt, 
is a confeſſion of the action, and only a matter of diſcharge ſub- pl 2 — 
ſequent, judgment ſhall be given upon the default, but otherwiſe S. P. is ad. 


e contra. 11 H. 4. 32.) — 
. , 


pl. 20. cites S. C. 


2. 4s in an action of debt, if the defendant pleads an acguit- Br. En- 
tance or releaſe, and after makes default, judgment ſhall be upon 7 
the default, becauſe the duty is acknowledged, * 11 H. 4. 32. S. C. Br. 


11 H. 7. 1. 1 2 H. 4. 23. 12 Hf. 6. 7.] Default, pl. 
20. Cites 
11 H. 4. 31. Per Hank, S. C.—S. P. Br. yh 92. cites 5 E. 4. 6 Per Cur» 
+ Br, Default, pl. 62. Fees 1 H. 7. 8. S. C. Fuzh, Con emuation, pl. 3. cites S. C. 


t Br. Default, pl. x5. cites S. C. 


[3. In replevin, if the defendant avoius, and after makes default, Br. Default, 


judgment ſhall be thereupon for the damages, becauſe the taking f r 


and detinue are acknowledged, * 11 H. 4. 32. +14 Hf. 4. 2. 8. C. Per 
Thirning 
and Hank. 
Fitzh. Condemnation, pl. 10. cites S. C. 


* Br. Enqueſt, pl. 16. cites S. C. but not S. P. 
+ Fitzh, Condemnation, pl. 11. cites S. C. 


4. But otherwiſe it is e contra. | 
5. As in debt upon an obligation, the defendant pleads that he [ 476 
made it by 2 aud after makes default, no judgment ſhall be, Br.tnqued, 
but proceſs ſhall :/Jue for it, becauſe here the deed was never ac- pl. 16. cites 
knnuledged, 11 H. 4. 32. __ 
pl. 20. cites 11 H. 4. gr. S. C. See (T) pl. 3. and the notes theze, 


[6. In account as receiver, if the 1 traverſes the receipt, 
and after makes default, no judgment ſhall be, but proceſs. 30 E. 
3. 12. adjudged. 

7. Where the defendant in atom perſonal appears and pleads, 
and after makes default, he ſhall be condemned by default, qua 
nil dicit. Br. Default, pl. 58. cites 38 H. 6. 33. per Priſot. 

8. In treſpaſs the defendant came by cepi corpus and pleaded in bar, 
and the plaintrff replied, upon which the defendant demurred, and 
was let to mainpriſe de die in diem, and at the day made default, and 
by award he was condemned by default, and writ awarded to in- 
quire of the damages and cape pro fine regis againſt the main- 
pernors, Br, Default, pl. 73. cites 18 E. 4. 7. 

9. So where he pleads to iſſue and makes default; and if he pleads 
to iſſue and remains in ward, there he ſhall not be condemned by 
default, but the warden ſhall be commanded to bring him in, —= 
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if he was by mainpriſe, the inqueſt ſhall be awarded by his de- 
fault, Ibid, | 


(Y) After Default. Here a Writ is to be awarded 
ad Audiendum Judiclum, what Proceſs there ſhall be. 


Fitzh. con- [I. 3 a writ of debt, if the defendant comes by exigent, and pleads 
: 1 in bar, and after makes default, a capias ſhall be awarded. 
33 it 11 H. 4. 2. } | 

Fiz, Con- [2, And if he makes default upon the capias, what proceſs ſhall 
dean"; be awarded, guerc. II H. 4. 32.] 


p. 10. cites 
= GC 


S. F. Br, 3. Where the one of the demandants and the tenant make default 
— due, at the ſummsns, grand cape ſhall iſſue of the whale, and ſummons ad 
4 H.6. 28. r fimul, and if the other demandant who made default, ap- 


pears, and the tenant makes default again, they ſhall recover the 
whole, but if the other demandant and the,tenant make default 
aziin, there the other demandant who appears ſhall recover the 
moiety only, quod nota. Br. Proceſs, pl. 79. cites 9 E. 4. 2. 


(Y. 2) Judgment for Default. 
At what Time. 


. A MAN ſhall net be condemned by his default, But after plea 
pleaded or imparlance; for the dics datus is always before 

the count. and the imparlance is after the count. Note the dif- 

ference, for it is good. Br. Default, pl. 1. cites 19 H. 8. 6. 


[ 477 ] *Z) s ſhall be put to anſwer. [One who comes 
or is brought into Court for another Purpoſe. ] 


Br.Refpon- [I. bg a man comes in bank upon a cepi corpus, and I have a writ 
ren © depenaing again/l him there, he ſhall be put to anſwer 
21 that ſo thereto, 9 H. 6. 55. for there he is in ward of the court, ] 

it is tt he 
be in '6e cullody of a ſherift, who has proceſs again him out of bank, he ſhall anſwer, a leſs br 
Genier that be is the ſame perſon, but if he demes bis being the ſame perſon, then he ſhall not. 
Contra if he comes by writ in ward of the ſheriff of Londen, upon a plaint there, for in that caſe he 


is a priivner to 102400, and not to the Bank, 


Two writs 2. If a man be committed to the Fleet by the Common Pleas, 


reha . d S a 
2 and another ſues a writ againſt bim, the warden of the Flect ihall 


beugt be commanded to bring him in, and when he comes into court, he 
ag on mall be put to anfye; thereto without writ. 9 H. 6. 55.] 

4 14 [Df FAN 

wir be came upon (he ene writ by cxigent quarto exattus, and therefore by Newton, he ſhall be 
priſoner ts the Fleet, and ſhali pay fees; and hr world not have appeared 19 the other writ, but 


bea 11 18 ne fame perſon, and is priſoner to uc ret, tlerttote the Cont compelied him to 
auf. o the Other will allo, quod nota; for they may icud for him to the warden of the wy 
; f | - 


Default. 477 


and if he will not anſwer, he ſhall be condemned. Br. Default, pl. 42; cites 22 H. 6. 51. 
Br. Reſponder, pl. 21. cites S. C. | 


[ 3. If a man impriſoned in B. R. be brought in Banco by habeas Br. Default, 


corpus to anſwer a writ there depending, when he comes he ſhall be Law 3 oh 


put to anſwer thereto, for he was brought there for this purpoſe, Priſot, 

yet he is not committed in Banco. 9g H. 6. 54. b.] — 
15 Implesd- 

ed by writ, but contra if he be impleaded by Plaint, cites 38 H. 6. go. Br. Impriſonment, 

pl. 28. cites S. C. but a quzre is there added, it this ſuit by wit or by plaint, ſhall be intended of 

the ſuit in B. R. or of the ſuit in C. B. 


[4. If a man be brought in Banco upon an habeas corpus to have B. Reſpon- 
> . . der, pl. 5t. 

the privilege becauſe he was arreſted coming to court, if another hath cn 30 K. 
a writ again/? him, he ſhall not be put to anſwer thereto, becaule 6. go. S. P. 


he is not in ward of the court, but in the cuſtody of the ſerjeant — land 


who brings him in; and the queſtion only is, whether he is to be Caen 
delivered, or to be remanded. 9 H. 6. 54. b.) | there was, 
- that he ſhould be remanded. 


5. In plia of land at the petit cape returned the demandant was 
eſſrined, and had day till now, and the demandant held him to the 
default, Trewe ſaid, the default cannot be taken; for it rs gone by 
the eſſoin, and notwithſtanding this, the tenant was compelled to an- 
ſwer to the default. Br. Eſſoine, pl. 87. cites 5 Afl. 10. 

6. He who is taken in pais by warrant of a juſtice of peace, and Br. Retorne 
after is taken by capias out of C. B. he Hall anſwer in Bank, and of Bt 
ſhall be by mainpriſe, and then ſhall be remitted into pais to anſwer 1 Il. . 2 
before the juſtices of peace there. Br. Reſponder, pl. 33. cites S. C. 

2 H. 7. 

7. H. upon a habeas corpus was returned by the warden of the 
Fleet, and now a ſtranger would declare againſt him here in B. R. 
in an action. But Coke Ch. J. cites 31 H. 6. 10. that if a man 
declares againſt another in B. R. before he is in the Marſhalſea by 
writ, this is coram non judice, but it is not material what writ it is 
he comes into the Marſhalſea by, if he is there; and ſo in this 
caſe no declaration can be good againſt H. if he be remanded to the { 478 ] 
Fleet immediately upon the firſt return, and not committed to the 
marſhal; and H. was committed to the marſhal, becauſe he ſaid 
alſo, that he would not put in bail to anſwer the action. Roll. Rep. 

217. pl. 18. Trin. 13 Jac, B. R. Hilderſham's caſe. 


(A. a) To what Thing the Anſwer ought to be 
made, 


'[1. FF a bill be in B. R. de placito tranſgreſſionts & de inſultu, 

& verberatione vi & armis, and the plaintiff declares of 

an aſſault an! battery, and that the d:f:ndant at the jame time took 
of bin extarſtve I OS, &c. ] 

2. If the parties are at iſſue, or demurrer be in plea real, there 


petit cape ſhail be ewvarded to anſwer to the default only, and all e 
iſſue 
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478 Default. 
* and demurrer is waived, Br. Default, pl. 58. cites 38 H. 
3 
3. And per Priſot upen the grand cape, the tenant ſhall anſwer 10 


the default and to the demand alſa, but upon petit cape the tenant ſhall 
anſwer to the default only, and not to the matter; per Priſot, Ibid, 


— (B.a) At what Time he ſhall be put to anfever. 
Fol. 389. [Where there are two Defendants, and one makes 
nog Default. ] 


[1, 1* a precipe quod reddat againſl two, if one appears, and 
the other makes default, by which the grand cape ifſues of a 
motety, he that appears Hall not be put to anſwer till the grand cape 
be returned, becauſe that at this day he that made default may ac- 
cept the intire tenancy, and fave his default. 12 H. 6. 6. b.] 
No part [2 In a writ of ward againſt two, if one appears, and the other 
3 mates default, he that appears ſhall not be put te anſwer before the 
tne d-taul:. ether comes, becauſe the ward is intire, 17 E. 3. 70. b.] 
Br. Default, | 


Pi. 79. cites 49 E. 3. 26. 


[3. But otherwiſe it is in an eje?ment of ward, becauſe this is 
but in nature of @ treſpaſs. 17 E. 3. Py 
[4. The /ame law is for the ſame reaſon in a raviſhment of 
ward. 17 E. 3. 70. b.) ; 
Br. Refpon- [g. In treſpaſs againſt baron and * if the Baron appears, and 
_ a the feme makes default, admitting this is not the default of both, 
mes 5. e. a - 
r ding. the baron hall be put to anſwer preſently. 22 Aſſ. 46. adjudged. }] 
I, but if ſhe 
comes, and he does not, ſhe ſhall not anſwer till he comes, or till he be outlawed, Br. Default, 
Pl. 62. cites S. C. Fuzh, Reſpond. pl. 40. cites S. C. 


[6, In an action of treſpaſs againſt baron and ſeme, if the baron 
comes by the exigent, and the feme does not come, and becauſe it 
appears to the Curt that the exigent was diſcontinued againſi the 

[ 479 ] feme, they award a new exigent againſi her, yet the baron fhall be 

| put to anſwer freſently, and ſhall not ſtay till the feme comes, 

thiugh he 8ught to make anſwer again with the feme when ſhe comes; 
and when he has pleaded, he fall have idem dies with the feme. 
39 E. 3. 18. b. adjudged. ] ä | 

S. P. Bf [7, In treſpaſs againſti baron and ſeme, if the baron makes de- 

_ mo ; fault, and the feme appears, the feme ſhall not be put to anſwer 

" {ne till the baron comes or be outlawed. 22 Aſſ. 46. | 

not, he 


ll be received to anſwer alone. Br. Default, pl. 61. cites S. C,——— Fuzh. Reſpond, pl. 40, 
£1424 5, C,——Br. Reſponder, pl. 32. cites S. C. 


(8. In an action of debt againſt baron and feme, if the Baron ap- 
pears, and the feme makes default, the baron ſhall not be put to 
anſwer, but PRE ſhall iſſue againſt the feme, and idem dies gi ven 

ich. 11 Ja. B. between Throwgoad and Dunnam.] 


19. I 


ts the baron. 


Default. 


[g. In all real actions where the proceſs is by attachment and diſ- 
treſi, and the action is brought againſi two, and one comes by the 
dijireſs, yet he ſhall not be put to anſwer without the other, which 
did no: appears 5 the other ſhall not loſe his freehold by his plea. 

E. 3. 15. b. 
5 — in a quod permittat againſt two, if one comes by attach- 
ment and diſtreſs, yet he ſhall not be put to anſwer without the 
other. 39 E. 3. 15. b.] 

[11. Is an action againſt two, if the proceſs be determined againſ? 
ane, and the other * ſhall be put to anſwer. 39 E. 3. 15. b.] 

[12. As in an action of waſte againſt two, if at the great diſtreſi 
returned one makes default, and the other appears, he ſhall be put to 
anſwer, hecauſe by the ſtatute the proceſs is determined againſt the 
other. 39 E. 3. 15. b. adjudged.] 

13. Scire facias upon a recovery againſt baron and feme, the 
baron came, and not the feme, and the tenant took the intire tenancy 
abſque hoc that his feme any thing had, and well notwithſtanding the 
firſt judgment againſt both; for the tenancy may be tranſpoſed 
after. Br. Defauſt, pl. 97. cites 45 E. 3. 5. 

14. A writ of conſpiracy is brought againſt two; one appears and 


pleads not guilty, the other makes default; the jury finds that he 


who pleads, conſpired with the other who makes default; the plaintiff 
has judgment and affirmed in error ; for although he who makes 
default cannot be convicted of the ſaid conſpiracy, becauſe he does 
not appear, yet the law gives ſuch credit to this verdict, that it ſhall 
be intended to be true as to the conſpiracy againſt him who pleaded, 
until it be diſproved by an attaint, Jenk. 27. pl. 51. 


(C. a) Saved in Plea Real. By what Plea. 


1. * writ againſt two, at the grand cape the one took the entire 
1 tenancy, and was received to wage his law of non-ſummons for 
all, Thel. Dig. 189. Lib. 12. cap. 27. S. 2. cites Paſch. 4 E. 
3. 131, Mich. 6 E. 3. 284. 
2. In writ brought by two againſt three at the grand cape re- 
turned againſt all, the tenants came and waged therr law - 4 non- 
ſummons in common, and at the day given two came and the third 
made default, upon which it was faid that he 1ho made default is 
dead, yet the other two made their law, by which the writ abated 


479 


for the two parts, and ſeiſin awarded of the third part. Thel. | 480 


Dig. 189. Lib. 12. cap. 27. S. 3. cites Mich. 6 E. 3. 278. 

3. In writ againſt ſeveral, if the demandant holds himſelf to the 
default made by one of them, and he makes his law or faves his de- 
fault all the writ ſhall abate. Thel. Dig. 189. Lib. 12. cap. 27. 
S. 4. Cites Mich. 7 E. 3. 345. For there all the writ abated be- 
cauſe the demandant held himſelf to the default made by one who 
Was an infant at the time of the default made, and it is faid there, 
that the demandant canaat releaſe the default of the ane and hold to 


the default of the other. 13 E. 3. Ley, 50. 1 
| 4. In 


r JH 


5 I * 9 5 " f. 3 | » 8 * 
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4. In writ by tus againſt one at the grand cape returned the 
tenant came, and againſt one of the demandants pleaded his releaſe o 
all rights made after the default, and again/? the other he waged his 
law of non-ſummons, and was received to it. Thel. Dig. 189. 
Lib. 12. cap. 27. S. 5. cites Mich. 9 E. 470. | 

5. At the grand cape returned, the tenant was eſſo:gned de ſer- 
vitis regis, and at the day given by the eſſoign, he came and diſ- 
avowed the eſſoign, and tendered his law of non-ſummons, and ſaid 
that the eſſoign was not caſt for him, &c. but the demandant re- 
Fuſed his law, by which the writ was abated. Thel. Dig. 189. 
Lib. 12. cap. 27. S. 6. cites Trin. 11 E. 3. Ley, 44. | 
The!. Dig. 6. The tenant was eſſoigned and after made default, and at the 
_ grand cape returned he was eſſoigned de ſervitio, and at the day given 
"a ys. he would have waged his law, that the eſfſoign de ſervitis regis was 
it cms by not caft for him, and was not received, but ſeiſin was awarded to 
188 the demandant; but if the tenant be igned of common eſſoign, and 
7 E. 3. 41. afterwards eſſoigned de ſervitio regis, and then makes _ there 
That in ſuch at the day of the grand cape returned he may defeat all by his Jaw 
8 and abate the writ. Thel. Dig. 189. Lib. 12. ap. 27. S. 8. cites 


is eZ>iga:a Hill. 12 E. 3. Saver Default, 43. and fays ſee 12 H. 4. 14, 15. 
of common 

eoign, and afterwards of eſſoign de ſervitio regis, and after make default of the grand cape, if the 
demandant takes himſelf to the default only, it ſuffices for the tenant to wage hit law of non ſum- 
er; only, without defending that the efſoigns were not caft for him. But otherwiſe, it is, if the 
demandant holds himſelf to all, And lays, ſee ſuch law ot non-ſummons, and that the eſſoigu was 
pot caſt for him. 10H. 6.9. 


7. The tenant being dumb, but he could hear and underſtand that 
which one ſaid to him, put his hand upon the book, and the words of 
the charge were read ts him, and then the demandaat waived the 
default, by which the writ abated. Thel. Dig. 189. Lib. 12. 
Cap. 27. 8. 7. Cites Paſch. 13 E. 3. Ley, 49. 185 

8. In writ againſt tuo, at the grand cape they waged their law 
of non- ſummans, and at the day given the one did not come, but the 
ether came and made his law, by which all the writ abated, &c. 
Thel. Dig. 189. Lib. 12. cap. 27. S. 10. cites Hill, 18 E. 3. 6. 
Quære. And ſays ſee 7 E. 3. Ca. 29 E. 3. 11. That it ſhall not 
abate but only for the motety. And that ſo agrees 38 E. 3. 33. 
& 41 E. 3. 2. 

9. In writ again? four at the grand cape returned, one of the 
tenants came, and fo, ſeveral tenancy of the moiety, and made his 

| law of non-ſummons by aſſent of the demandant immediately, by which 
the writ abated for the moiety, and ſeiſin awarded of the reſt. 
Thel. Dig. 189. Lib. 12. cap. 27. 8. 11. cites Hill. 22 E. 3. 2. 

10. The baron and feme and a third perſon waged their law of 
non-ſummons, and at the day given they came, but the third was 
within age, by which Thorp made the baron and feme to ſwear 
alone and the writ abated, Thel. Dig. 189. Lib. 12. cap. 27. 

| S. 12. cites Paſch. 38 E. 3. 10. 
[ 481 ] 11. In writ again/t two, if they wage their law of non-ſummons 
in common, and at the day given, if the one makes default and the 
other comes, he who comes then cannot take the entire tenancy and 


make 
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enn ke · his law for all, but only for the moiety. Thel. Dig. 190. 
Lib. 12. cap. 27. S. 15. cites Hill. 41 E. 3. 2. 

12. But in ſuch caſe he who comes may make his law for his 
portion, and abate the writ for this portion, notwithſtanding the 
wager in common. Thel. Dig. 190. Lib. 12. cap. 27. S. 15. 
Hill. 41 E. 3. 2. and 48 E. 3. 13. | 

13. If the tenant wages his law of non: ſummons, and at the day 
given 1s ready to make his law, at this day the demandant cannot 
waive the default and put the tenant to plead ever without the aſſent 
of the tenant. Thel. Dig. 189. Lib. 12. cap. 27. S. 13. cites 
Hill. 42 E. 3. 8. and cites Hill. 19 E. 2. Saver Default, 81. 

14. In writ againſt baron and feme, the baron made default, and 
the feme appeared always by attorney, and at the day of the grand 
cape returned bath appeared, and the baron alone waged and made 
his law of non-ſummons, and the feme not, by which the writ abated. 
Quzre; for it was faid, that the law ought to be made by the 
baron and feme. Thel. Dig. 189. Lib. 12. cap. 27. S. 14. Cites 
Mich. 44 E. 3. 38.8 

I5. Præcipe quad reddat, at the petit cape the demandant held him S. P. Br, 
to the 3 by which the tenant ſaid, that he had an attorney, fs Ne- 
who died before the day, we not knowing it, and the demandant ſaid, 31. = 
that he had notice of his death; and per Cur. he ſhew at what place 5 H. 7. 2 
be had notice by reaſon of the viſne; and ſo a good plea; quod 
nota, Br. Saver Default, pl. 15. cites 50 E. 3. 9. | 

16, The wouchee in præcipe quod reddat, ſhall not wage his 
law, that he was ſummoned upen the ſummons, for he need not fave 
his default at the grand cape ad valentiam; but if he be returned 
ſummoned, when be was not ſummoned, and after grand cape ad va- 
lentiam 1ſſues, he ſhall have diſceit of the return, &, Br. Ley- 
gager, pl. 27. Cites 50 E. 3. 16. 
17. Note, per Belknap, that tne vonchee who came by the grand Thel. Dig. 
cape ad valentiam need not ſave his default at the ſummons, nor ſhall 12. a 
any take advantage thereof; for land is demanded againſt him in S. 46. c 
certain, &c. yet by non ſummons at the writ of ſummons and grand S. C. and 
cape the vouchee ſhall have writ of diſccit, and yet the ſummons 2 4. 
cannot be defeated by ley-gager of non- ſummons, nor by any other fault, 22. 
iſſue; quod nemo negavit, &c. in action of diſceit. Br. Saver 5% it 
Default, pl. 42. cites 50 E. 3. 17. — 


vouchee makes default afier appearance, Cites Mich. 9 E. 2. Saver Default, 76. 


18. In formedon the petit cape iſſued againſt the tenant, and after- 
wards the parel was put without day by demiſe of the King, and at 
the re ſummons the tenant made default and grand cape awarded, 
by which the tenant came and waged his law of non-ſummons, and 
was received. Thel. Dig. 190. Lib. 12. cap. 27. S. 17. cites 
Mich. 2 H. 4. 14. and ſays ſee 13 H. 4. 9. that Thirning agreed 
to it, and Hankford denied it. 
19. Petit cape iſſued returnable ſuch a day, the tenant came and 
ſaid that his attorney died a little before the day in court, of wheje 
death he had no notice before the pit cape awa rded, and was ready 


t anſwer ; and the demandant held him to the default, and =_ 
that 
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that the other died three weeks before the petit cape awarded; by 
which the tenant had notice before the petit cape awarded ; and 
the tenant durſt not demur, but pleaded an overflowing of water 
at a certain place, upon * which they were at iſſue, Br. Saver 
Default, pl. 17. cites 12 Hf. 4. 1. 

20. Præcipe quod reddat againſt baron and feme, the baron at the 
grand cape came and ſaid that he is fole tenant and tendered his law 
of non-ſummons, and the demandant ſaid, that the baron and feme 
were tenants the day of the writ purchaſed ; per Cot. this is no 
plea. Quzre. Br. Saver Default, pl. 3. cites 3 H. 6. 23. 

21. Writ of aiel, the tenant made default at the ſummons, and 
came at the grand cape, and faid that he was impriſoned in the caſtle 
of O. upon a flatute merchant at the ſuit of FJ. S. at the time of 
the ſummons returned, and by the opinion of the Court this a good 
plea; for he is impriſoned by the order of the law, notwithſtanding 
it was by reaſon of his own act; quod nota, and outlawry ſhall be 
reverſed for ſuch cauſe. Br. Saver Defaule, pl. 4. cites 3 H. 6. 46. 

22. It is faid, that corporation, recluſe, and Acrepit, cannot make 
their law, but that their ſummons ſhall be tried per pais. Quere. 
Thel. Dig. 199. Lib. 12. cap. 27. S. 18. cites Hill. 33 H. 6. 8. 

23. Thel. Dig. 189. Lib. 12. cap. 27. S. 1. ſays, it ſeems 
that at the time of Bracton, the writ ſhould not abate notwith- 
ſtanding that the fenant made his law of non- ſummons, for he wrote 
in his Treatiſe, 3 Lib. 5. cap. 1. fol. 366. Ad diem vero legis, 
aut tenens facit legem ſuam, aut deficit in lege facienda, ſi autem 
legem fecerit tanquam excuſatus a defalta eodem die ad placitum 
principale reſpondebit, ſufficit enim ad dilationem & pro rationabi!i 
ſummonitione tenentis tempus intermedium inter legem vadiatam 
& legem factam. And a little afterwards in anſwering to the queſ- 
tion, for what reaſon the writ ſhould not abate by the making ot 
the law of non-ſummons, he ſays, ſufficit ei pro commodo propriz 
ſeiſinæ reformatio. 


(D. a) In real Actions. What Plea may be pleaded 
before the ſaving the Default, | 


1. T the grand cape returned againf? the baron and ſeme, the 
baron appeared and was received to ſay that he had no feme 
the day of the writ purchaſed, without ſaving his default. T hel. 
Dig. 210. Lib. 14. cap. 16. S. 4. cites Irin. 19 E. 2. Saver 
Default, 33. | 
2. At the grand cape returned the tenant was received to /ay, 
that he was the villein of ſuch a one, and held the land in villeinage, 
&c. without ſaving his default; becauſe he had not appeared before 
to affirm the tenancy in his perſon. Thel. Dig. 210. Lib. 14. 
cap. 16. S. 7. cites Paſch. 6 E. 3. 254. 
3. At the grand cape returned the tenant was received to ſay, 


that the demandant had diſſeiſed him after the default, aud is yet 
Bs tena 


Default. 
tenant by this 27785 without ſaving his default. Thel. Dig. 210. 
Lib. 14. cap. 16. S. 9. cites Paſch. 8 E. 3. 388. | 
But ſuch plea is not good, without ſaying that the demandant 
15 yet ſeiſed of the land. Thel. Dig. 210. Lib. IA. cap. 16. S. Gs 
cites Paſch. 9 E. 3. 455. 

5. But at the petit cape returned, the firſt plea is adjudged no 
plea without ſaving the default. Thel. Dig. 210. Lib. 14. cap. 
16. S. 9. cites Mich. 10 E. 3. 541. Saver Default, 59. 

6. In dower at the petit cape returned, the tenant was received 


to ſay, that the demandant had diſſeiſed him afttr the default made 
ne rk ſaving his default. Thel. Dig. 210. Lib, 14. cap. 16. 


8. 13. cites Hill. 16 E. 3. 32. 


7. At the grand cape returned again/t ſeveral it is ſaid, that 
they cannot plead ſeveral tenancy of the meiety to the writ without 
ſaving their default. Thel. Dig. 210. Lib. 14. cap. 16. S. 16. 
cites Hill. 22 E. 3. 2. 

8. Præcipe quod reddat by a feme; at the petit cape returned, 
the tenant ſaid, that the demandant had taken baron after the laſt 
continuance, judgment of the writ, per Belk. a releaſe of right 
ſhe may plead before the default ſaved, &c. but not this plea. 
Per Chelr. ſhe may plead diſſeiſin by the demandant done to the 
tenant, and may allege profeſſion in the demandant, which Knivet 
agreed; for this extinguiſbes the right ; by which it was awarded 
that the demandant recover ſeiſin of the land; quod nota. Br. 
Saver Default, pl. 23. cites 29 E. 3. 


[ 483] 


9. At the petit cape the tenant cannot ſay that the tenements are 


ſeiſed into the hands of the King by office, by which it was found 
that they were the tenements of an ideot, &c. notwithſtanding that 
he ſhews writ of the King teſtifying it, and patent of the King 
of grant made of them for this cauſe, &c. without ſaving his de- 
fault. But execution was ſtayed. Thel. Dig. 210. Lib. I4. 
Cap. 16. S. 18, cites Mich. 31 E. 3. Saver Default, 37. 

10. Præcipe quod reddat again/t thre? who made default, and 
at the grand cape they appeared, and each pleaded ſeveral tenancy 
of parcel to the writ, and tendered their law of non-ſummen;, Per 
Belk. you cannot plead to the writ before your default ſaved. 
And per Mombray, becauſe you do not deny the ſeveral tenancy, 
you ſhall take nothing by your writ. Br. Saver Default, pl. 20. 
cites 38 E. 3. 28. 

11. Præcipe quod reddat; at the grand cape the tenant came and 
ſaid, that A. was flee before the writ brought, and leaſed to him 
in fee by deed rendering rent upon condition that if fhe 2 400. 
that ſhe ould re-enter, and that after the _ made A. paid the 
401. and re-entered, and ſo the writ abated in law, judgment of 
the writ; and it was admitted there that it is a good plea before 
the default ſaved; by which the demandant relinquiſhed the de- 
fault and counted, and the tenant pleaded in bar. Br. Saver De- 
tault, pl. 24. cites 39 E. 3. 28. 

12. At the grand cape returned the tenant cannot ſay that he 
held the land in mortgage, and that the mortgagor had paid the 


waney to him after the default made, and entered, &c. 1 
; | ving 
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faving his default. Thel. Dig. 211, Lib. 14. cap. 16. S. 22. 
cites Mich. 39 E. 3. 36. | 

13. At the grand cape in _— the tenant may tender the ar- 
rearages without ſaving his default. Thel. Dig. 211. Lib. 14. 
Cap. 16. S. 28. cites 40-E. 3. 40. 50 E. 3. 22. and 27 E. 3. 

14. At the petit cape the tenant was received to ſhew diſcon- 
tinuance of proceſs without ſaving his default. Thel. Dig. 211. 
Lib. 14. cap. 16. S. 29. cites Mich. 40 E. 3. 34. and 2 H. 5. 2. 

15. And to ſhew that his fir}t appearance was by attorney, where 
he had not any warrant of attorney, &, Thel. Dig. 211. Lib. 
14. Cap. 16. S. 29. cites Trin. 43 E. 3. 19. 

Thel. Dig. 16. Formedon ; at the petit cape by default after appearance, 
211. Lid. the tenant came and ſaid that the demandant had entered upon him 
St. fires efter the laſt continuance, and ſo abated his own writ; and becauſe 
S. C. and he did not fave his default, ſeiſin of the land was awarded and pro- 
no H. 0. 2. teflation entered of this entry made by the demandant to fave aſſiſe 
te was done, for the tenant. Br. Saver Default, pl. 10. cites 40 E. 3. 43. 
20E.3.54t. 17. Præcipe quod reddat, at the grand cape&Qhe tenant came and 
pleaded jrin-tenancy with F. N. &c. ready to — why his law, 
and was not ſuffered to have the plea before the default faved ; by 
which he waged his law of non-ſummons, and yet per Finch. he 
ſhall not be eftipped at another time to plead jointenancy; for in 
[ 484 J another action he ſhall have the view, and by conſequence plead 
gointenancy. Br. Saver Default, pl. 14. cites 42 E. 3. 10. 
- * 18. At the grand cape returned, the tenant cannot plead joint! 
with one not named without ſaving his default. Thel. Dig. 211. 
Lib. 14. cap. 16. S. 26. cites Paſch. 42 E. 3. 11, Hill. 8. 
H. 6. 37. but ſays Martyn denied it there, and cites 14 H. 6. 4. 
34 33 H. 6. 24. Quære. 
. 19. At the grand cape the tenant may plead non-tenure without 
5 ſaving his default. Thel. Dig. 211. Lib. 14. cap. 16. S. 27. 
cites Trin. 47 E. 3. Saver Default 26. but cites 33 H. 6. 2. 
24. contra. 

20. Ceſſavit, the tenant appeared at the grand cape, and tendered 
the arrearages, as the demandant had counted, and it was accepted; 
and it was not ſpoken of there, of ſaving his default firſt ; quod 
nota ; for the fatute of Glouceſter, eap. 4. wills, that if the tenant 
comes before judgment, and tenders the arrearages and damages, 
and finds ſuretics, &c. that he ſhall retain the land; and fo it ſeems, 
that the /aver of the default is only in precipe qued reddat at com- 
mon law, and not in actions given by ſtatute of ceſſavit. Br. Saver 
Default, pl. 43. cites 50 E. 3. 22. | 

21. At the petit cape returned, the tenant ſaid, that he held 
for term of life of one A. which A. is dead, and he in reverſim has 
entered, &c. without ſaving his default, and admitted a good plea, 
and iſſue taken thereupon, Thel. Dig. 211. Lib. 14. cap. 16. 
8. 30. cites Mich. 7 R. 2. Saver Default, 30. 

Br. Re. ſum- 22. Formcdon, petit cape e and after the parol was pus 
* without day by demiſe of the King, and re-ſummons was ſued, and 
= the tenant made default, and grand cape iſſued, returnable, &c. at 
which day he made default, and the demandant prayed ſeiſin y ry 
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land, and the tenant tendered his law of non- ſummons; Read ſaid, 
he ought to fave the firſt default upon the petit cape. But per 
Cur. he need not; for the parol was without day by demiſe ; and 
there per Cur. if petit cape was awarded in a franchiſe upon conu- 
ſance of a plea granted, and the demandant ſues a re-ſummons for 
failure of right there, &c. the tenant ſhall not fave this default; 
and after the attorney waged his law and was received. Br. Saver 
Default, pl. 16. cites 2 H. 4. 8. 

23. Præcipe quod reddat, the tenant waged his law of non- ſum- 
mons, and at the day caſt protection, and after the re-ſummons is 
ſued, the tenant ſhall not be compelled to fave his firſt default; 
per Culpepper J. Br. Saver Default, pl. 18. cites 12 H. 4. 14. 

24. Præcipe quod reddat againſt two, the one made default after 
defauit, and the other appeared at the grand cape, and pleaded 
jointenaucy with a ſtranger not named, and to ſave his default, 
tendered his law of non-ſummons ; in this caſe the demandant hall 
not count againſt the tenant before he has ſaved his default. Br. 
Sayer Default, pl. 2g. cites 14 H. 6. 3. 

25. Præcipe quod reddat, the tenant pleaded jointenancy with a 
/tranger at the grand cape, and tendered his law of non-ſummons. 
Per Newton, he ſhall not plead the jointenancy before he has ſaved 
his default, but firlt he ſhall fave his default, and after he ſhall plead 
Jointenancy in 2 new action. Per Chaunt. no; for this ſhall be 
eſtoppel to us, if we wage our law of non-ſummons, as ſole tenant. 


But Juyn, and all the Juſtices held, that he ſhall have the view in 


a new writ, and therefore he may plead jointenancy; for this is 


a plea which goes upon the view; quod nota, that the /ey-gager of 


151-ſummons is always before the view, therefore he thall have the 
view in the new writ, and by conſequence the jointenancy, Br. 
Saver Default, pl. 26. cites 14 H. 6. 4. 

26. Præcipe quod reddat, again/t two who made default at the 
ſummons, and after came at the grand cape and tendered to wage 
heir law © non ſummons, and at the day, &c. the ene came and 
ſaid, that his companion is dead, and he is ready to perform his law; 
and by the beſt opinion there, he ſhall not plead this to the writ be- 
fore be has ſaved his default; for Forteſcue ſaid, that a man ſhall 
not ſay upon the grand cape, that the feme demandant has taken 
baron after the laſt continuance, nor that the demandant has entered 
after the laſt continuance ; for thoſe pleas prove that the writ is 
only abatable. But to ſay that one of the demandants is dead, 
proves, that the writ is abated, which he thall have before his de- 
fault ſaved ; for if the tenant does not plead it, but ſuffers judg- 
ment, he ſhall have writ of error after, by which the other gratis 
averred the life of the other at ſuch a place; quære of the matter 
ſupra? for the ſame law ſeems to be of the death of one of the 
tenants, and of an entry pending the writ ; but taxing of baron, 
miſnoſmer, falſe-latin, &c. are otherwile. Br. Saver Default, pl. 6. 


Cites 20 H. 6. 2. 


Saver de Default, 38. cites 21 E. 4. 80. : . 
plead the death after the laſt continuance, or no; for per Brian, 
uuance or after, the writ is abated in fact. Ibid. 


Vor. VII. Nn 
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for by 
death the 
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therefore 
the default, 
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and if they 
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ſhall be et- 
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But it was touched, whether they ought to 
be the death before the laſt conti- 
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27. Præcipe quid reddat again/? two at the grand cape he may 
plead non-tenure, without faving his default; for he need nat ſave 
his default when he has nothing in the land; for then he cannot 
loſe his land; per Priſot, in a nota; quzre. Br, Saver Default, 
pl. 40. cites 33 H. 6. 2. | | 

28. Præcipe quod reddat, the tenant after two defaults upon the 
original, and upon the grand cape ſhewed matter to or the default 
upon the grand cape, and ill, per tot. Cur. becauſe he did not fave 
the firſt default alſo. Br. Saver Default, pl. 28. cites 38 H. 6. 12, 

29. Dower again/? two, at the grand cape the one made default, 
the other appeared and ſaid that he was tenant of the whele jrintly 
with N. nat named in the writ ab/que hoc, that he who made default 
fer any thing had, and tendered his law; per Jenny and Pigot, he 
{hall not have the plea of the jointenancy, but ought firſt to ſave 
his default, and in a new writ he may plead this plea, Brian, 
Littleton, and Neale, contra, and that the tenant cannot do other- 
wiſe, 2s here; for otherwiſe the demandant ſhall recover the 
moiety againſt him who made default, and in amew writ the tenant 
ſhall be eſtopped to ſay, but that the other was tenant with hin 
by reaſon of his general ley-gager of non-fummons. Br. Saver 


Default, pl. 35. cites 12 E. 4. 1. 


30. Præcipe quad reddat again two, who made default, and 
grand cape iſſued, and at the one came and ſaid, that after their de- 
fault the ether is dead; judgment of the writ ; and per Briggs he 
ſhall have the plea before the default faved, for this plea proves the 
writ abated in fact. Contra, cf entry into the land after the laſt 
continuance, coverture and taking of baron, &c. Saver Default, 
pl. 37. cites 21 E. 4. 16. | | 

31. At the petit cape returned, the tenant ſhall plead outlawry in 
the demandant after the laſt continuance without faving his de- 
fault. Thel. Dig. 211. Lib. 14. cap. 16. S. 31. cites Mich. 14 
H. 4. 15. But fays, the contrary is faid, Mich. 20 H. 6. 2, 
Saver Default, 5. Where at the grand cape returned againſt two, 
the one came and /aid that the other is dead and waged his law e 
non- ſummons, but it was held that the plea was good without 
waging his law; for if the demandant accepts the law, the writ 
ſhall abate, and if he ſays nothing it ſhall abate, but it was granted 
that in ſuch cafe the tenant hall plead the death of one Y the de- 
mandants without waging his law, &c. and ſays ſee 21 E. 4. 19 
95. agreeing. 

32. In precipe quod reddat, the tenant may plead a releaſe rf 
all the 5 t before the default ſaved. Br. Saver Default, pl. 38. 
cites 21 E. 4. 80. 

33. And by ſome the _= law of a releaſe of all actions; for 
where the action or right is releaſed, the demandant cannot re- 
cover. Contra of pleas, which prove the writ to be only abatable, 
as taking of baron after the laſt continuance, entry into the land, 
Jointenancy, &c, Ibid, 


(E. a) 


Dekault. 


(E. a) Saved in Plea Real. 
By what Appearance. 


I P CIP E quod reddat againſt baron and feme ; protection 

quia profecturus was caſt for the baron, and immediately 
iunoteſcimus was caſt, by which the protection was annulled, and 
therefore it was awarded by advice of all the juſtices, that this ſhall 
turn the tenants into a default; and ſo ſee that ſuch protection 
ſhall not ſave the default. Br. Saver Default, pl. 27. cites 1 H. 
6. 6. 

2. Formedon againſt baron and feme, the feme was received in de- 
fault of her baron, and pleaded to iſſue, and at the Nift Prius ſhe 
made default, and at the day in bank the demandant prayed ſeiſin of 
the land, and had it, notwithſtanding that the feme tendered to ſave 
her default by floadg of water; per tot. Cur. ſhe cannot fave this 
default by this means, nor any other, becauſe immediately upon the 
default ſhe is out of the caurt, and fo the demandant recovers, 
Contra of the tertenant. But here ſhe was as tenant by reſceit; 
for as tertenant ſhe and her baron made default before, upon which 
default now the land ſhall be loſt. Br. Saver Default, pl. 22. cites 
22 H. 6. 13. 

3. Note that if the vouchee makes default at the ſummons, and 
after appears at the grand cape, he ſhall not ſave the default, but 
may enter into the warranty and plead, and the fame law of him 
who makes default at the ſummons and pone in quare impedit, 
writ of meſne or action of waſt, and appears at the diftreſs, he 
ſhall not fave the firſt default. Br. Saver Default, pl. 7. cites 
27 H. 6. 8. 


(F. a) Judgment. 
How the Judgment ſhall be. 


7. HERE ſome of the demandants appear, and ſome not, and 
the tenants make default after default, and the proceſs 
ſhall ſerve againſt the tenants, and the ſummons ad ſequend* ſimul 
againſt ſome of the demandants. Br. Proceſs, pl. 175. cites 13 
E. 3. and Fitzh. Grand Cape 15. 5 
2. Petit cape was awarded upon default of the tenant in ſcire 
facias after iſſue joined between the plaintiff and the tenant, quod 
nota, which is the proceſs upon default after appearance in ſeire 
facias. Br. Proceſs, pl. 185. cites 42 E. z. 2. 
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3. In aſſiſe of nuſunce if the defendant had the view, and after is [ 487 1 


Mined, and then mates default, the plaintiff ſhall not have d:/trefs 


ad reſpondend. to the r- and to the default alſo in lieu of 
8 


petit cape, but diſtreſs ad reſpondend. parti only. Br. Proceſs, 
pl. 124. cites 42 E. 3. 9. 
4. The ſame law in guod permittat. Ibid. 
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5. In debt; per Priſot clearly, where the tenant imparls in 
præcipe quod reddat, and after mates default, ſeiſin of the land ſhall 
be awarded, and not petit cape, but upon other default after ap- 
pearance petit cape ſhall iſſue. Br. Saver Default, pl. 30. cites 
38 H. 6. 33. 

6. Farmedon, the tenant appeared and vouched, and the vouchee 
entered into the warranty and vouched over, by which ſummons ad 
warrantizandum iſſued, and the ſheriff returned him ſummoned, 
and he made default, by which ://ued grand cape ad valentiam ; 
and Pigot offered to appear and plead for the vouchee ; per Brian 
Ch. J. if you will not fave your default at the grand cape, you ſhall 
loſe your land, Pigot e contra. Br. Saver Default, pl. 36. 
Cites 19 E. 4. 3. 

7. Note that if parties are at iſue to ſave the default of the te- 
nant which paſſes for the tenant, the judgment ſhal! be that the 
writ ſhall abate; quod nota; per Cur, Br. Saver Default, 
pl. 49. cites 10 H. 7. 21. Rs 

8. In debt or treſpaſs, it the d:fendant appears upon the exigent, 
and has dies datus, and after mates default, diftreſs ſhall iſſue, and 
if he be returned nibil, three capias's and exigent ſhall iſſue againz 
quod nota; per Cur, Br. Default, pl. 1. cites 19 H. 8. 6. 

9. In writ of falſe judgment the e, _ appearance made 
default, grand diſtreſs iſſucd again/t him; and if he made default 
at another time, or came and would not ſave his default, the plain- 
tiff ſhall have judgment to recover ſeiſin of the land, Br. Saver 
Default, pl. 44. cites F. N. B. fo. 19. 

10. A quo warrants is brought in B. R. The defendant being 
ſummoned, makes default ; and another default at the return of the 
venire facias ; judgment ſhall be, that the franchiſe ſhall be ſeiſed 
into the King's hands ; and not that it ſhall be forfeited ; for it 
docs not yet appear whether there be cauſe of forfeiture. No 
man ſhall finally loſe his land or his franchiſe upon any default, it 
he has never appeared. By the judges of both benches. Jenk. 
141. pl. 91. * 

11. Two nichils returned upon a ſcire & alias ſcire facias amount 
to a ſciri feci; whereupon if the plaintiff give a rule, and the de- 
fendant doth not appear, the plaintiff ſhall have his judgment quod 
habcat executionem by default. But where a man hath a releale, 
or any other matter which he might have pleaded, there he ſhall! 
not be abſolutely concluded without a ſciri ſeci returned; for after 
two nichils he may have his writ of audita guerelu, which he can- 
not have after the return of a feiri teci, L. P. K. 86. 


(G. a) Recovery by Default. What is; and 
pleaded How. 


I. | pleading a recovery by default, the party ought to aver 
that he againſt whom, &c. then was tenant »f the land, and 


Bierefore it ſeems that the other may have anſwer to it res 
eing 


\\ 
Dekault. 4837; | 


being put to writ of error. Br. Judgment, pl. 63. cites 19 | 
Aſſ. 4. 

2. Every recovery upon departure in deſpite of the Court, is a 
recovery by default. Br. Recovery, pl. 1. cites 26 H. 8. 8. per 
Fitzh. | 


For more of Default, See Elloign, NonCſuir, And other proper 


itles. 
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Dekealante. [ 38) 


* | | : — 
|. (A) Nat Perſons may make it. Fol. 59% 
— 


I.. IF an obligation be made to a prior, his defeaſance is a good 0 - _ 
2 0 * 6 . al , o . 
diſcharge without the convent, without an averment that Pa” 


the thing in the defeaſance was for the advantage of the houſe. For as the 
47 E. 3. 23. b. adjudged, for it is in nature of an acquittance,] Por had 


| a we power to. 
; make an acquittance, ſo he had likewiſe to make a defcaſance: quod nota; for it is only a chattle 
or action perſonal, 


2. If a ſatute be acknowledged te baron and fem:, the detea- 2 


ſance made by the baron is a good diſcharge. 48 E. 3. 12. b.] „ 
3. So where a ſtatute is acknowledged to two, and ang makes a Pr. Detea- 


lance, pl. 3. 


defeaſance, it is a good diſcharge, 48 E. 3. 12. b.] due 


(A. 2.) Defeaſance where Good. 


I, A MAN granted à rent in fe and after the grantee ant 
another made a grant to the grantor, that if he, the ſame | 

grantee, brought ſuch writ againſt the grantor, that then the rent | 
ſhould ceaſe ; this is a good grant, and upon this the grantor after 
an afliſe paſſed againſt him by default for the fame, the grantee of 
the ſame rent brought certificate of aſſiſe, and it well lies, and the 
grant good, and it ſeems to be good reaſon, for the grantee may 
releaſe his rent, and therefore he may determine it by his grant. 
Br. Grants, pl. 163. cites 32 Aſſ. p. I. | 

2. If a man makes @ fmple feoffment, or ſimple releaſe and after Br. Grants, 
the other grants te him, that if he pays him 101. ſuch a day, that the Pl. 79. 8. O. 


Nan 3 feoff ment 


Br. Grants, 
pl. 79. S. C. 


489 


Zr. Grants, 
11. 139, 
1s 5. = 
aud S. P. 


8. C. cited 
ty Price ]. 
Gill. 75. 85 
21 enttonty 
not to be 
{.1aK£n, 


S. C. cited 


per Cur. 


Carth. 211. 


Jac. in Canc. 


Octkeaſance, 


feoffment or relcafe Pall be void, this is not good, for this eannet 


reſtrain the ſimple deed that was made before, ſo if he grants to 
the other to re-enter. Br. Grants, pl. 139. cites 43 Aſſ. 44. 

3. But if one, who bas warrarty of land from me, grants to 
me, that if he be afterwards impleaded, that he will not vouch, nor 
rebut by this warranty ; this is a good grant, for it is a thing exe- 
cutory, but the feoitment and releaſe before were executed, r. 
Grants, pl. 139. cites 43 Aſſ. 44. 

4. If a man grants f dee ro his tenant for life that he ſhall not 
be impleaded for waſf, and after the fenant grants to the leſſor that 
he will nit plead bis deed in an action of wajt, nor will not have 
action thereupon, this is a good grant, for it is of a thing execu-- 
tory, and of a thing of which the force cannot be taken, but by 
action taken. Br. Grants, pl. 79. cites 43 Aſſ. 44. 

5. If a man grant to me that if He does net pay to me Iool. at 
ſuch a day, that I may enter inte his land, there if he does not pay, 
= I cannot enter; per Perle. Er. Grants, pl. 79. cites 43 
All. 44. | 

6. If the d:e:fer releaſe to the diſſeiſor, and after the diſſeiſor grant 
to the diſſeiſer by deed, that if be be impleaded by the diſſeiſee that he 
Will nat plead the releaſe; this is good grant, for the pleading is a 
thing executory. Br. Grants, pl. 79. cites 43 Aff, 44. per 
Wich. and A f 

7. Debt upon a inge obligation, the defendant pleaded defea- 
ſance of the plaintiff by deed poll and guad; though it was not 
indented, for it is the deed of the plaititif, which ſuffices, quod 
nota. Br. Defeafance, pl. 12. cites 7 E. 4. 29. | 

8. If a man pleads defeaſance in debt ion an obligation of a thing 
to be done beyond-ſea, which cannot be tried here, or in two countier, 
as London and Wiltſhire, where the one cunnet join with the ole; 
ſo that trial cannot be had, this is void and the obligation is fingle, 
Br. Defeaſance, pl. 3 . 4. 2, | 

9. Debt upon an obligation of 2591. the defendant pleaded, that 
after the obligation made, the plaintiff by indenture covenanted, that 
if he paid 100. ſuch a day the obligation ſhαꝭ˙ be vaid, and alleged 
that he paid it at the day; it was the opinion of the Court it was 
a good plca, and the defendant ſhall not be put to his action of 
covenant by circuity of action, but that the plaintiff ſhall be barred. 
my E. 623. pl. 16, Mich. 40 and 41 Eliz, B. R. Hodges v. 

mith. 

10. B. acknowledged a ſtatute to S. and fd lands in the county 
of H. to T. afterwards the land in H. in the hands of T. were ex- 
tended by the ſtatute. B. brought audita querela on a defeaſance, 
viz. that if the land in H. ſhould be extended by the ſtatute, then 
the flatute ſhould be void. Adjudged that the defeaſance was good 
and not repugnant; for he might ſue execution of land in another 
county, or of his goods or perſon. Mo. 811. pl. 1097. Mich. 8 
Trot v. Spurling. | 

11. Defeaſance muſt contain proper words of deftaſance, as that 
the thing ſhould be void. 2 Salk. 575. pl. 2. Hill. 10 W. 3. 
B. R. in that of Lacy v. Kinaſton, | 

12. 
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Dekeaſance. 


12. A record of a judgment is defeaſible by bond or deed, per Holt 
Ch. J. 12 Mod. 229. Mich. 10 W. 3. Anon. 


(B) To whom it may be made. 


[1, T* the obligee afterwards by indenture between him and a Br. Eftran- 
ftranger grants, that if a ſtranger performs certain condi- ger © fait, 
; Sb g 23 = YI 
tions, then the obligation ſhall be void; this is no good defeaſance, cites S. C. 
although the ſtranger perform the conditions, becauſe the obligor that the beſt 
is 2 ſtranger to this indenture, and therefore cannot put it in trial, d. 


Dubitatur, 3 H. 6. 18. b. 26. d.] the obligot 
ſhall not plead it, —Fitzb, Debt, pl. 13. cites S. C. 


(C) Of what Things, J 4901 


[r. F* a man makes a feeffment with warranty againſt all men, For he may 

and the fesffee by collateral indenture regrants for him and — 
his heirs, that if the feeffee be vouched by force of the warranty, afterwards, 
then the warranty ſhould be void, this is good defeaſance of the —— 


warranty, 7 H. b. 34. by all the juſtices, cites 7 H. &. 
43.——la the Year Bock it is 4g. b. 44. 2. pl. 21. and Roll ſeems to be miſprinted, ] 


[2. If a man releaſes all his right to another, and the releaſee 2 
ion, pl. 1. 


after grants, that if the releaſer does ſuch a thing, the releaſe ſhall = pF 
be void; this is not a good defeaſance to avoid the releaſe, Con- S. C. 
tra, 17 Aff. 2. || 7 H. 6. 34. Fitzh. Con- 


dit ions, pl. 
14. cites S. C. 


Br. Defeaſance, pl. 43. cites 5 H. 6. 43. and fee the notes to pl. 1. ſupra 


3. In aſſiſe the tenant pleaded reltaſe in barr, and in defeaſance Be CO 
of it the other pleaded payment and tender of the money by force of S. C 
the condition which he ſhewed in ſpecialty, And note that the com- Brooke 
mon opinion there was, that imple releaſe may as well be avoided lo y6, 
by deed, &c, as charter of the feoffment, obligation, recognizances, ** 
ſtatutes, &c. But Shard contra, and there the plaintiff recovered, the releaſe 
and therefore the releaſe is defeaſible by the deed of defeaſance; _ _— 


quod nota, Br. Defeaſance, pl. 6. cites 17 Aff. 2. delivered 


uno inſtanti, But Cave. if the releaſe be firſt delivered as appearsFlibro Perkins, fol. 138. 139- 
For by him if the indeture and releaſe be delivered ſimul et lemel, then good.— And io if the 
condition be compriſed iu the releaſe, if the releaſe be by deed indented, quod vide ibidem. Br. 
Conditions, pl. 10g. 


4. A man made ſimple ſeoffinent, and after by deed rehearſing it, 
the ſeoffee granted to the feeffor, that if the feeffee pay 101. by ſuch 
@ day, that the deed and . ſhall be void. Tanks faid defea- 
ſance can be of no effect of lands which paſs by livery, if the /very 
be not made as well upon the defeaſance as upon the charter of feott- 
ment, and the opinion of the Court was with him, Br. Condi- 
tions, pl. 113. cites 30 Aff, 11. 


r (D) At 


Defeaſance. 


See tit. Con- —— | 
ditions (S) (D) At what Time it may be made. 


per torum., 


_ Cro.F.837. [I. - of a defeaſance be made to avoid a judgment before the judz- 
eee 1 ent given; this is not good to be pleaded in a ſcire facias 
v. Shitland. R a, , 
S. C. acjud to have execution, though ſuch judgment be confeſſed upon an 
ged accord- agreement when the defeaſance was made. Trin. 43 El. B. R. 
ingly, and between Cage and Shurland, per Curiam. ] - 


cites 1g H. 
6. 22. And they laid, his remedy is only by way of covenant upon his indenture. The covenant 


was, if he obtained judgment, and that the defendant on ſuch à day paid him 1061. that he would 
not ſue execution, and that the judgment ſhould be void; and pleaded, that he paid the 100), 


accor dingly. 


1 ] 2. If a defeaſence of a ſtatute be made, and after another defea- 
[ 497 ] ſance is - — 10 eee is made _ thereby, and the 
tecond only in forte, as in a will. Paſch. 8 Jac. B. agreed. ] 
Br. Afiſe, 3. in aſſiſe the tenant ſhewed how he was bound to the plaintiff 
1 In a ſlatute merchant, and that the plaintiff had ſued execution and 
Br. D-vt, had executizn' delivered to him of this land by the ſheriff, and after 
pl. 133. execution the plaintiff by deed granted to the defendant to enter, by 
are E which he entered, and after covenant was had between them, that 
cited 6 Rep. 1 the defendant jhall pay 201. to the plaintiff that the recognizance 
23. d. hall be nul, and fhewed an acquittance of payment of Si. in part of 
payment of the debt of 201, and the other demurred becauſe it can- 
not be intended in part of payment thereof: for now by the exe- 
cution it is no debt, and then it ſhall be intended for another debt, 
for the debt of the ſtatute is extin& by the execution, and the 
opinion of the Court was contra, and that it is a good bar. And 
ſo ſee a good d- 1 of the flatute after that execution was ſued 
and executed, quod quære without words that execution all be void. 
And Brooke ſays, it ſeems to him that by the fir/? entry it is in law 
a ſurrender. And after the plaintiff ſaid, that this 81. was for ano- 
ther debt, and not for the debt of the ſtatute, and becauſe he did 
not ſhew any cauſe of other debt, this bar was good, and the 
3 was barred by judgment. Br. Defeaſance, pl. 7. cites 
20 Aſl. 7. 

4. If I grant to you that if you be obliged to me in 20l. by obli- 
gation that the obligation foall be void, and after you are obliged te 
me in 20l. yet the defeaſance is void; for there was no ſuch obli- 
gation at the time of the making of the defeaſance, quod Forteſcue 
conceſſit. Br. Defeafſance, pl. 5. cites 19 H. 6. 62. 

5. An eſtate once made ſhan't be defeated by a defeaſance mad? 
aſter the eftate, Arg. Pl. C. 133. 6 E. 6. in caſe of Browning 
v. Beſton, and cites 5 E. 3. where it is held that if a feoffinent is 
made and the fesffee afterwards at another time makes a defeaſance, 
viz. that if the feoffor does ſuch an act, that then the livery and 
ſeifin and his eſtate ſhall be void; this ſhall not defeat the eſtate 

firſt veſted.— And ſo where V. berrowed of R. 40l. and in ſurety 
of payment infroſfed R. of his land in fee on condition, that if he paid 
the ſaid ſum at the duy aſſeſſed, then the feaffment ſhould laſe its force. 


V. did nat pay all the day, but afterwards died and his wife * 47 
; aron 
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Baron ore B. who by agreement between him and R. paid the money 
to R. whereby B. had the land, and afterwards R. died and his 
feme brought writ of dnver z and it was adjudzed that ſhe ſhall have 
dower, becauſe the eſtate of R. was not avoided or defeated by the 
agreement made after the condition broken, Pl. C. 133. a. b. 
cites it is ſo held 42 E. 3. 1. | | 

6. A new defeaſance may be made to an obligation with conditian, Mod. 84. 
but then it muſt be by writing 3 agreed per Cur, Mo. 573. pl. 3 F. 7. 
789. Hill. 41 Eliz. in caſe of Holford v. Andrews. : 

7. A. covenants with B. that if he obtains judgment againſt B. 
and B. on ſuch a day pay unto him 1001. that he would not ſue 
execution, and the judgment ſhould be void, in ſci. fa. on the 
judgment payment of the 1001. is no plea ; for a defeaſance can't 
be made of a judgment before the 2 is given, and cites 19 
H. 6. 62. and B. has no remedy but by writ of covenant on his 
deed. Cro. E. 837. pl. 11. Trin. 43 Eliz. B. R. Gage v. 
Shurſland alias Thurſland. 

8. There is a giverſity between nheritances executed, and inhe- 
ritances executory? as lands executed by livery, &c. cannot by in- 
denture of defeaſance be defeated afterwards. Co. Litt. 236. b. 
ad finem. 

9. And / if a diſſeiſee releaſes to a diſſeiſor, it cannot be defeated 
by indenture of defeaſance made afterwards ; but at the time of the 
releaſe of feoffment, &c. The fame may be defeated by indenture 


of defeaſance ; for it is a maxim in law, Yue incontinenti fiunt in | 492 ] 


eſſe videntur. Co. Litt. 236. b. 
10. But rents, annuities, conditions, warranties, and ſuch like 
that be inheritances executory may be defeated by defeaſance made, 
either at that time, or at any time after; and ſo the law is of /fa- 
tutes, recognizances, obligations, and other things executory. Co. 
Litt. 237. a. 
11. Debt upon bond, the defendant pleaded, that after making But Saun- 
the bond, viz. on the ſame day the plaintiff made a defeaſance, by *©'* fene. 


the law 1s 


which he promiſed, that if before ſuch a day he did nat produce wit= ear to the 
meſſes, to prove that the maney mentioned in the condition was a true contrary, 
delt, and that the defendant, before the making the bond, had pro- (%.) That 


a bond, 


miſed-to pay it, then the bond ſhould be void, &. And averred, judgment. 

that the plaintiff did not produce any witneſſes, &. And upon © ſtature, 

demurrer to this plea, judgment was ==—_ by Twiſden (Rainsford en be de- 
d 


. . f . ſeated by a 
and Morton, J. ſaying nothing, and Keeling being abſent) for the geſeaſance, 


plaintiff, becauſe the defendant had pleaded a defeaſance made after made altert. 


the making the bond, and ſuch defeaſance cannot make the bond 3 


void; for it ought to be made at the ſame time, or eodem inſtante mon prac- 
the bond was made. 2 Saund, 47. Hill. 21 and 22 Car, 2. uce, and 


Fowell v. Forreſt. Lie. — 


and Cro. E. 733. For a defeaſance is but a conditional releaſe, and a releaſe it an anat. defea- 
ſance; and the difference is between a thing veſted, al a thing executory ; as in a iothinent of 
land, the condition ought to be contained in the ſame deed, or in another ſealed at the ſame time, 
otherwiſe it is void; becanſe by the feoffment, the eſtate of the land is executed in the feoftce; but a 
bond or judgment are but executory, and may be releaſed or defeated at auy time by a deed ſealed, 
though not dated at the fame time with the bond or judgment, and ſays, this is clear law without 
any doubt or ambiguity, though on a ſudden the Court erroneoufly miſtook it, and gave judgment 
23 befotc. 2 Saund. 47, Hill, az & 22 Car, 2. B. R. Fowell v. Foucht, _-_ 
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492 Dekeaſanc e. 


Defeaſance of bond may be after toe money is due, as well as beiore, and ſuch ſuſpenſion of the 
action will net deſtioy the bond, Per Holt Ch. J. Cumb. 123, 124. Trin. 1 W. & M. in B. R. 
Anon. Carth. 63, 64. Aylotte v. Scrimpſhire. S. C. & S. P. and cited 3 H. 6. 18. b. 
Co. Lit. 207. 291. Cio. E. 755. and 2 Saund. 47, 48. | 


(E) To one. In what Caſe it ſhall be to others. 


Id. Raym. x, | bn a defeaſance be to one of the parties, it is to all, for if ſe- 
1 veral covenant jointliy and ſeverally, a defeaſance to one of 
dy Hole Ch. them is a defeaſance to all; and it is impoſſible to defeat as to one, 
Ju deli without defeating as to all; and if a defeaſance wor#s a releaſe and 
don = Ziſcharge, a defeaſance to one is à defeaſance to all, as a releaſe to 


ike Court, one is a releaſe to all. 12 Mod. 550, 551. Trin. 13 W. 3. 
Lacy v. Kynaſton. 


(F) What amounts to it. 


T. | bf a man grants a rent to J. S. in fee, and the grantee by an1- 
ther deed grants ta the grantor, that if the ſame grantee brings 
fuch an action againſt the grantor, that the rent ſhall ceaſe ; this is 
no condition, but it is a good defeaſance, and ſhall ſerve as well as 
a condition. Quod nota. Br. Condition, pl. 235. cites 32 Aſſ. 1. 
2. If A. releaſes to B. all bis right in the land which B. has 
by diſſeiſin made to A. and after B. grants to A. that if he pays 10l. 
[ 493 ] «t ſuch a day, that the releaſe Mall be void, and he may re-enter ; 
this ſhall not void the releaſe, becauſe the right goes ſimply before, 
but it ſeems clear, that if the condition had been in the releaſe, 
that then the condition had been good. Br. Releaſes, pl. 39. 
cites 43 Aff. 12, per Cur. And the ſame year, pl. 44. accord- 
ingly. | | 
O Where releaſe is ſimple, and indenture of defeaſance compre- 
hend; a condition in fact alſo upon it, there if the releaſe and inden- 
ture of defeaſance are delivered uns inflanti, this is ſufficient upon 
the performance of the defeaſance to defeat the releaſe, per Tre- 
ſilian and Wich. quod Curia non negavit. Br. Releaſes, pl. 39. 
cites 43 Aſſ. 12. | | 
4. If a man be bound in an obligation sf 1001, and the obligee 
grants to him by his deed, that he will not fue him, he ſhall plead this 
in barr, in lieu of the releaſe, per Martin; and per Babington he 
ſhall have thereof action of covenant if it be by another deed, and if 
it be contained in the ſame obligation, then it is void; and Brooke 
ſays, it ſeems to be law that it is void in fact in the fame deed, jor | 
it is repugnant, and ſhall void all the force of the obligation; but 
by another deed, a man may diſcharge it as well by grant as above, 
5 by releaſe, as it ſeems clearly. Br. Defeaſance, pl. 4. cites 7 
. 6. 43. 
* Br. De- F. Debt upon obligation, the defendant pleaded a grant of the 
f-afance, pL plaintiff, made to him after by deed, that he ſhould not be ſucd, 
Sc vexcd, nor troubled upon the obligation * before Mich. and that, 


gene I he be impleaded, that he ſhould plead” the grant as an acquittance, 
ar. 
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and that the obligation fhauld be void, and per Coningſby and fays,thatthe 
Fliat, it is a good bar, and it is a releaſe in the law; and a releaſe — OE 
of actions, or of right for an hour, is ſo for ever, But per Moors is a good | 
and Tremaylc to the contrary, and that it was a ſparing for the defeaſance 
time, but no releaſe. And Fineux Ch, J. to the ſame intent at nage, 
firſt, aud that it ſounds only in covenant, and that if the party by rats 
brezxz the covenant, he ſhall have only an action of covenant, that a per- 
But after Fineux changed his opinion. Br. Barre, pl. 52. cites ſonal action 


once ſuſ- 
21 H. 7. 23. pended, is 


| gone for 
ever; but that it is ſaid, that it cannot enure 2s a releaſe or acquittance, but as a defeaſance [by 


thoſe words, viz, that he ſhoyld nat be ſued, &c. before Mich. 


But where the obligee granted by deed, that the obligor fauld be acquitted and diſcharged of 
the debt, cor if he be vexed ar ſued, that the obligation ul be void, and be as an acquittance, tho 
beſt opinion was, that the debt was gone, and that this was a good acquittance, and that the words 
(if he be vexed or ſued, it ſhall be void,) do not make a condition; for the debt is diſcharged by 
the fiilk words, and the ſaid laſt wards came too late, Br, Defesfance, pl. 16. cites 21 H. 7. 32. 


6. And per Fineux, there is a difference between a defeaſance of 
an 2b/igation, and a condition of an obligation; for if a condition 
be repugnant to the? obligation, it is void, and the obligation good. 
A; if the condition be, that he ſhall not ſue the obligation, this is a 
void condition; /o of a feoffment, upon condition that he ſhall not 
take the profits, the condition is void, but here is @ grant to defeat 
the cbligatian, and it is good by way of defeaſance, though it be 

Tepugnant to the obligation, and therefore by him this grant made 
the obligation void, and ſo Fineux, Coningſby and Elliott, contra 
Tremayle and Moore. Br. Barre, pl. 52. cites 21 H. 7. 23. 

7. There is a great difference between a promiſe not to ſue, and 
a promiſe to forbear to ſue ; for the firſt excludes him from ſuing 
at all, but the laſt is only for a time. Per Periam and Flemin 
185 110. Paſch. 36 Eliz, in Cam. Scacc. in caſe of Sackford v. 

hilips, | 

8. And per Walmſley, there is a difference where the words are 
ſpoke by plaintiff, and where by defendant. For if plaintiff ſays, I 
will forbear to ſue you, if you will promiſe to pay me, and upon 
this the defendant makes a promiſe accordingly ; the plaintiff ought 
never to ſue, But if defendant only ſpeaks the words, if you will 
forbear to ſue, I will promife to pay you, and the plaintiff agrees, 
and forbears for a time certain, yet he may have his action aſter- | 4.94 ] 
wards, Ow. 110. in S. C. | 

9. A. was in execution on a ſtatute merchant, at the ſuit of 
B. A. fhews certain articles between him and B. to diſcharge him 
of the ſtatute, and prays to be bailed, but denied; and per Cur. 
one in execution ought not to be bazled on a furmiſe, and the ar- 
ticles are not ſufficient to diſcharge him of the execution, But 
his remedy is to have an action of covenant upon them. Cro. J. 

218, pl. 7. Hill. 6 Jac. B. R. Beeſton v. Robinſon. 

10. B. [the plaintiff ] and M. were bound to K. and X. makes 

@ bond to M. in the ſum of rool. that if M. be not ſued upon the 

firſt Lond, then the band of K. to 14. Hall be void; the plaintiff 
alleged, that K. did both ſue him and M. and that he had no no- 
Ucc of the ſecond hand, that he might have pleaded it, and ſo 

9 | pretends, 
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pretends, that the ſecond bond ſhould be a defeaſance of the firſt, 
and judgment was given for the defendant, Brownl. 29. Trin. 
13 Jac. Bird v. Kirton. | | 
11. If I grant to one againſt whom ] have cauſe of action, that 
T will not ſue him within a year, this is no ſuſpenſion of the action. 
Bridzm. 117. Trin. 15 Jac. in caſe of Lee v. Wood, cites it as 
faid per Brudenell, 21 H. 7. 30. in John de Puſeto's caſe, upon 
which it is inferred, that it is to be obſerved, that I may ſue, and 
| the other is put to bis action of covenant. 
Show 33% 12. A letter of licence recited, that A. had right in an houſe, 
£555" and thereby agreed to empower B. to ſell it, and divide the money 
S. C. er- among the creditors proportionably, and upon receipt of ſuch pro- 
rs portions, every of theſe creditors ſhould give A. a releaſe of all mat- 
I thisis no fers, Cc. And it was further agreed, that in the mean time, and 
releaſe, buta until the houſe ſhould be ſold, and from thenceforth after, the ſaid 
Ins 3 A. ſhall not be proſecuted or ſued at law, or his perſon or goods mo- 
quere ul, if leſted by any of the ſaid creditors named in the ſaid articles, for 
here ve an any thing paſt, ſub pena reliftionis & exoneratgnis debiti vel debi- 
ee torum talium perſonarum as ſhall ſo ſue or proſecute, &c. Per 
of latistac- tot. Cur. this is a defeaſance and no releaſe, and is pleadable in bar, 
tion; ad- Carth. 210. Hill, 3 W. & M. in B. R. Carvil v. Edwards. 
J detür-. 13. Where two deeds are made at the ſame time, and they have 
roar 3 mo reference the one to the other, they ſhall not be conſtrued as de- 
feaſances. 12 Mod. 221. Mich. 10 W. 3. Cleyton v. Kinaſton, 
Tf . 14. Obligee reciting the bond, covenants to ſave obligor Harm- : 
ee oo leſs, it is an abſolute deſeaſance, and if it be to fave him harmlep 
ly and ſewe- : 3 e N 
railyina ON a contingency, it is a conditional defeaſance, becauſe it has an 
bond, anda expreſs relation to the deed, but otherwiſe, where the deed is only 
reecaſe ts to indemnify againſt all covenants heretofore made, or hereafter 
of them, it to be made, this does not deſtroy a deed made at the ſame time, 


releaſes the 2 Salk. 574. Paſch. 13 W. 3. B. R. Cleyton v. Kynaſton. 


ſeveral as 


well as the joint lien, Per Holt Ch, J. 12 Mod. 415. Lacy v. Kynaſton, —lbid, 351. S. C. 


ry 


* mg is 


Le. Raum. 15. A. and B. are jointly and ſeverally bourd to H.; H. cove- 


- ys 9 . nants with A. not ta ſue A. this is no defeaſance as to B. but if 


Per Hol: A. only had been bound, ſuch covenant had been a defeaſance. 
Ch. J in 2 Salk. 575. in caſe of Lacy v. Kinaſton. | 
Gehvering 
the ↄpinion of the Court. 
A. is bound by 6:4 ts B. and B. covenants nat to put it In ſuit till ſuch a time, it is a defeaſarce; 
but So grants xt ts ſur upon it at all, it is a releaſe. Per Holt Ch. J. 12 Mod. 415. Lacy. 
Kvynaiton. 
But a defegſance to a franger is not good. At if A. be bound to B. in a certain ſum, and B. co- 
4 venants and grants with C. a ſtranger to the bond, that if A. did ſuch a thing, the obligation ſlouli 
FH be veil, and held, that it could not be a good defcalance, 12 Mod. 831. In caſe of Lacy. 
Kynaſton, cites 34 H. 8. Br. Eſti anger al fait, 31. 


[ 495 ] 16. Indenture made by A. and B: 15 * C. harmleſs, is not a 
Ed. Raym, defeaſance of a covenant, wherein A. is bound to pay C. a ſum f 


— 'T 1 money. 12 Mod. 548. Trin. 13 W. 3. Lacy v. Kynaſton. 
ſolved se- 17. Where a deed intends mutual remedies, it is not to be con- 
oo:dingly, ſtrued a defeaſance. 12 Mod. 550, In cafe of Lacy v. Kynaſton. 


* 18. The nature defeaſance 7s, that upon condition performed, 
A or 


% 
4 * 
8 
* 
q 


Octeaſance. 


or upen ſuch and ſuch terms, the thing to be defeaſanced is to ceaſe. 
12 Mod. 550. In caſe of Lacy v. Kynaſton. | 

19. A man made a feoffment in fee with warranty against all 
perſons, ferffee by his covenant, grants and agrees not to take ad- 
vantage of this warranty, and then he is impleaded and vouches 
the feoffor, he may plead his covenant in bar of the warranty; 
but if the covenant had been not to bring à warrantia chartæ, or 
not to vouch, then it had been a covenant only, and the covenantor 
hath other remedy and uſe left him of his warranty ; and the cove- 
nant would not be a releaſe in that caſe, becauſe it does not exclude 
all his remedy upon the warranty, 12 Mod, 552. Irin. 13 W. 3. 
In caſe of Lacy v. Kynaſton. | 

20. A. covenants with B. to pay him 3ool. for the uſe of A. only 
for her life ; and covenant was brought upon this and breach aſ- 
ſigned, that there was ſo much of the 3ool. arrear ; defendant 
pleads, that there was another indenture between him and the 
plaintiff fince the date, or delivery of the covenant-deed declared 
on reciting the ſaid govenant and agreement for the payment of the 
Zool. wherein it was covenanted and agreed, that jo long as A. and 
his wife did co-habit, the payment of the Zool. ſhould ceaſe, and 
avers that they did co-habit for the time the ſaid arrear became due 
and pleads this in bar of the firſt agreement ; and there are expreſs 
words that the payment ſhould ceaſe during the co-habition and there 
had been no great harm to conſtrue this as a releaſe of the arrear- 
ages during the co-habition; but yet it being a ſum in greſs, and 
the covenant temporary, and not perpetual, they held it no good 
bar. Per Holt Ch. J. 12 Mod. 552. Trin. 13 W. 3. cites 2 
Vent. 217, Gawden v. Draper. | 
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S. P. Bri 
Detealance, 
pl. 4. and 
that not- 
withſtand- 
ing this co- 
venant, the 
coflee may 
well rebutt. 
cies 7 H, 
6. 43. 


S. C. cited 
by Holt, 
Ch. J. Le. 
Raym. 
Rep. 691. 
and ſaid that 
it was a 
found judg- 
ment. 
But he ſaid, 
it it had 
been a rent 
fer years, 
and Ace- 
nant or 
agreement 
by the le. 
{or to leſſee, 
thatit fhruld 
rot be paid 
er that 


Mould ceaſe 


for ſuch a time, that would amount to a grant of the rent for ſo long, and it would in that caſe ceaſe 
and revive again, but this was a ſum in groſr; and though it was defeaſible, yet because ut wes Tee 
inlirely defeaſanced, they would not allow a ſubſequent temporary agreeinent to be a releale ot it. 


Fer Holt Ch. J. 22 Mod. 553. In caſe of Lacy v. Rynaſton. 


21. In debt on an obligation, the defendant pleaded in bar, that 
it was given for compounding felony; on a demurrer it was in— 
ſiſted, that this was contrary to the import and condition of the 
bond, and after ſome doubts it was adjudged per tot. Cur. for the 
plaintiff; and by Forteſcue a parel agreement can no more be ſet 
up againſt a Lond, than a parol defeaſance can againſt a ſingle bill. 
Gibb. 75. Trin. 2 & 3 Geo. 2. C. B. Andrews v. Eaton, 


(G) Pleading. 


I, HERE debt is brought upon an obligation of fool. the 
plaintiff ſhews the indenture of defeaſance proving it, 
and not the obligation, the action lies not, per Belxe, Br. Mon- 
trans, pl. 38. cites 42 E. 3. 18. 

2. In debt the defendant pleaded defeaſance to diſcharge the 
Plaintiff of 1001. againſt A. B. that then, &c. He ought to He 


how he has diſcharged him by teleaſe, acquittance, payment, or 
otherwale, 


* m8 — 
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otherwiſe, per Judicium. Br. Dette. pl. 204. Cites 35 U. 

6. 10. 
S.C. cited *. Where a bond is made, and after a defeaſance is made thereof, 
7 3 if he pays a lefler ſum, &c. there if he pleads the defeaſance and 
64.—S. P. the tender of the leſſer ſum, he needs not ſay tout temps priſt; for 
hetd per by the tender he was diicharged of all. But otherwiſe of an ob- 
— rong ligation with condition to pay a leſs ſum. Cro. E. 755. pl. 16, 
myvns'sRep. Paſch. 42 Eliz. C. B. Cotton v. Clifton, 


£68, Trin. 
21 Ceo. 2. C. B. Trevet v. Angus. 


4. Debt upon bend conditioned to pay ſeveral ſums on ſeveral 
days, the defendant pleaded payment of all the ſums due before ſuch 
a day, at which day the plaintiff per ſcriptum ſuum ſigned under his 
Hand, which the defendant profert hic in curia, agreed to defer the 
payment of the reſidue till a farther day not yet come; and upon 
a demurrer to this plea, it was adjudged ill, becauſe this action 
being founded on a deed, there cannot be a defeaſance made thereof 
without a deed, and ſcriptum ſub manu doth' not imply a deed. 
3 Lev. 234. Trin. 1 Jac. 2. C. B. Blemerhaſſet v. Pierſon. 
41 Id. Raym. 5. Where a proviſo goes by way of defeaſance of a cavenant, 
7. Rep. 42% jt muſt be pleaded on the other ſide, otherwiſe, where by way of 


S. C. and - . . * 
the whole explanation, or reſtriction of the covenant; per Holt Ch. J. 2 


Court held Salk. 574. pl. 2. Hill. 10 W. 3. B. R. Cleyton v. Kinaſton. 


N. tat where | . 
1 the proviſo is by way of deſeaſance it ought to be pleaded by him that takes advantage of it. E; 


bi. 6. A. entered into a hend to B. conditioned for payment of 40l, 
afterwards B. agreed and entered into a covenant, that if A. (tht : 
defendant) pay 55. in the pound for every 20s. due to the plaintiff We 
from the defendant, and ſo at the fame rate, for every greater or 1 
leſſer ſum than 20s. on or before the 25th of December, the +lain- WM 
tiff ſhould and would accept the ſame in diſcharge of all ſums, as then | 
were, or an the 25th of December ſhould be, due from the detendant Wi 
to the plaintif, The Ch. Juſtice delivered the opinion of the 
whole Court for the defendant; that this is a defeaſance to this 
bond and ſufficiently relates to it; for it is nat neceſſary to rect 
the bond, no more than where a power of revocation is inſerted in 
a deed; a revocation by a ſubſequent deed is good, though it docs 
not recite or mention the power, or in direct words refer to it. 


Comyns's Rep. 569, 570. Trin. 11 Geo. 2. C. B. Trever v. 
Angus. 


For more of Defeaſance, See Conditions, Covenants, Eſtates, 
Extinguiſyment, Relcaſe, Aleg, And other proper ! itles. 


. #5 
7 


„ „ 

: = , 

rer 
rr 


- - * — 
— 4 6 4 *, a > 3 4 1 4 * 4 * * x * 4 * 4 
2 W * 4 ; 2&0 N Pas « WA: E —·⏑ of CDs bd RG; . 1 5 3 
D guar bAw wx ES LI Rac * n 8 Ln ne ee. 
WS, a 8 * E 
* - - - — * 


94 * 
F 


| ; | Pele nee . 


9 hangs th K F 


* 
eren 


— = 


. _ that __ by ©. . » £ LO a 1 
& 4 B F e - 
* * A 3 1 6 
. nu er a ID I FS 


Ne HE Ie EL <7 


ee 


( 497 ) 


* Defence 
" Defence. | cometh of 
the word 
(defendo) 
fo called 
from the 
——— manner of 
the pleading 
vir. Predict 
A.B. _ 
1 7 dit vim d 
(A) In Pleadings. Neceffary in What Cafes. lee, 
ccc. for ex- 


\ SSISE of nuſance vicontiel before the juſtices in bank, che n 


erional 
defendant made defence and pleaded. Br. Defence, pl. 2. — 


cites 46 E. 3. 23. | 3 * 


C. D. defendit vim & rr quand), Sc. Et damna & quicquid quod ipſe defendere debet, Fe, 
Co. Litt. 127. b. 


In afiſe of nuſarnce, the defendant wvenit & deferdit, Fc. but does not ſhew what, but it ſeem» 
that thus ſhall be intended vim & injuriam, Fc, and fo note the diverſity between defence in athie 
ot nuſance and in aſliſe of land, rent, and the like, Br. Defence, pl. 19. cites 46 All. 9. 


2. Contra it ſeems before juſtices of aſſiſe; for the pleading in 
aſſiſe of nuſance before juſtices of aſſiſe, and before the juſtices of 
bank much varies. Br. Defence, pl. 2. cites 46 E. 3. 23. 

3. Præcipe quod reddat; at the grand cape the demandant re- Bt. a 
leaſed the default, and counted againſt the tenant. Rolf defeuded mene 
lort and force and demanded judgment, if the Court would take pl. vn. cites 
conuſance, and plead:d ancient demeſne, &c. Br. Defence, pl. 5. 5 ©: 
cites 8 H. 6. 1. | 

4. Note per Forteſcue, arguendo in attaint, that in aſſiſe, dawer, Br.Defence, 
fer que ſervitia and attaint, a man ſhall not make defence, and ſo Pl. 23: 
ſcems by the entries no more in aſſiſe of mortdanceſtor, than in 
aſſiſe of novel diſſeiſin, as it ſeems by the entries; and ſee elſe- 
where, that in 755 facias the defendant ſhall not make defence, 
but the aforeſaid JF. B. venit & dicit, &c. and ſo pleads in bar. 

Br. Defence, pl. 1. cites 34 H. 6. 33. 
5. Note, that in 4% and ſcire facias there is not any defence. S. P. nor 
Br, Defence, pl. 10. in attach. 


ment upon 
prohibition, Br, Defence, pl. 22. 


— 
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_ 2 by this part of the defence, neither can he plead to this juriſdiftion 
e of the court without this part of the defence. Co. Litt. 127. b. 


man may 
come and ſay venit & dicit, that the lands are ancient demeſne, and it is good without more ſaying, 
Per Powell J. Ld. Raym. Rep. 117. Mich, 8 W. g. in caſe of Bricon v. Gradeu, 


In rreſpaſs *8, 2dly, By the defence of the damages, he affirms that the plain- 


+a tiff is able to ſuc, and (upon juſt cauſe) to recover damages. Co, 


defendam Litt. 127. b. | 

defends tort | ; 

and force, and demands judgment fi cxriz cgreſcere gut; for he fays, that he is parſon of B. where 

&c. and tet as tithes, And hc vide, that ne who pleads 0 the juriſdiction, ſhall defend the tort 

_ force, but not the Camages; ior this will arm the juriſdiction. Br. Defence, pl. 8. cies 39 
» J- 2Z- | | 


9. 3dly, And by the laſt part, viz. and all that which he ought 
ta defend, when and where he ought, he affirms the juriſdiction of 
the Court. Et ſic de ſimilibus. And of ſuch neceſſity is it for the 
tenant, or defendant to make a lawful defence as albeit he appears, 
and pleads a ſufficient bar without making defUnce, yet judgment 
ſhall be given againit him. Co. Litt. 127. b. 

10. In pleading excommunication in the plaintiff, Hale Ch. J. 
doubted, if defendant ought not to have made ſome kind of defence 
though no full defence is to be made. Vent, 222. Trin. 24 
Car. 2. B. R. Jay v. Bond. 

11. In afmp/it on a bill of exchange, the defendant pleaded in 
bar without defence, and upon a general demurrer this was ob- 
jected, and the queſtion was, if this was matter of form, and ſo 
aided by the general demurrer. And prima facie the Court was 
of opinion, that this was matter of ſubſtance; becauſe the de- 
fendant is not party to the action without defence; but after 
having conſulted the judges of B. R. where it has been a long 
time held matter of form, they agreed that it was aided by the 
general demurrer, though at the ſame time they ſeemed to comply 
with that opinion, rather than to approve it with their own judg- 
ments, to the end that there mizht be a conformity between the 
two courts. Ld. Raym. Rep. 282. Mich. 9g W. 3. Bcllalis v. 
Heſter. 

5. P. 3Lev. 12. In ejectment the defendant venit & dicit, that the land is 
-—— Say ancient demeſne, with:ut making any defence; to this there was 4 
T. B. in caſe ſpecial demurrer. Et per Holt Ch. J. The plaintiſ might have 
of North v. refuſed the plea for want of a defence; but if he receives the ples 
3 Ee he admits a defence. It one plead outlawry, he ought to plead it 
precedents, ſub pede ſigilli, and if he docs not fo plead it, the plaintiff may 
where anci- refuſe it; but if he accepts the plea he ſhall not demur for that 
1 cauſe; for it is well enough if he allows it. 1 Salk. 217. Paſch. 


ed, fome- 4 W. and M. in B. R. Ferrer v. Miller. 
times with 
defence, and ſom: times without it, prove only, that 't may be well pleaded with defence, but dots 
not prove that it may not be pleaded without defence; and thereupon the plea without ectence 
was ruled gond. 

Show. 985. Farrers v. Miller. S. C. adiudged accordingly,——S. C. cited Arg. 2s the cafe © 
Fegner v. Miiler, I. d. Raym. Rep. 117. That detendant vert & deferidiy vim & mutiamy ( 
quando was no! :':) Kc, and he pleaded ancient demeſne, and leid nd. 
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(B) The Manner. And in what Actions. 


1. IN appeal of mayhem, the defendant defendit vim & injuriam, Brown's 
and all felonies and appeals of mazhem, and whatever is AS 
contra pacem domini regis, coronam & dignitatem ſuam. Br. De— 
fence, pl. 18. cites 40 All. 9. * 499] 
2. In treſpaſs the defendant defended tort and force, and demanded In wiipay 
judgment if he ſhall be anſwered; far he was his villein, and ww» 
fhewed hoto, &c. And ſo fee that he did not make ful] defence / perſen 
when he pleaded to * the perſon, and did not ſay hæc verba quando, defended 
&c, for this goes to the damages, and is full defence. Br. Defence, — 
pl. 21. cites 40 E. 3. 36. 8 5 


the damages, 
; viz. vim & 
ii, but did met lay quando, Ce. And ſo ſee, that he who pleads to the perſon ſhell not 
mast tali defence. Br. Detence, pl. 12. cites 35 U. 6. Br, Nonabilitic, pl. 47. (bis) cites 14 
H. 6. 18. S. P. accordingly. 

Detence upon villenaye pleaded is, quod defendens, wer, & defend” vim & injuriam, &c. and de- 
warded judgment, Br. Defence, pl. 29. 


3. In treſpaſs, the defendant defended tort and force and pro- Heath's 
te/lando, that the plaintiff is his viliein, pro placito that the defend- . 3 
ant is a counteſs not named counteſs, judgment of the writ ; per —Ibid. 
Fulthorp, firſt you ought to have made full defence, and then to 25. ess, 
take the villeinage by proteſtation; per Newton, no, for u de- - 
fence would affirm the plaintiff a perſon able, and then the preteſta- in caſe of 
tian wid, and before defence a man can't take preteſtation; for be- Grayſtock 
fore defence a man is a ſtranger to the action, But per Howſter bn 
prothonotary the uſe has been in ſuch caſe to make prote/tation mentarics, 
befere the defence, and then to make full defence ; and June thought 1 io bela, 
this form good; quod nota of proteſtation before defence, Br. G 
Defence, pl. 9. cites 14 H. 6. 18. a ſaving or 

; ENTCiud 
of a concluſion, and (by that book) ought to be zfter the defence, which is (in that point 
doubtful by the book of 21 H. 6. 25. and may not be contrary in itſelt, or double. As proteite 
ando that he made no teſtament, pro placito, that he made not the Planntitt his EXCCUTOT |; vecaule 
it he made no teſtament, he could make no exccutor. 


4. In writ of right, the form in writ is after the count rehearſed wy 
27 nate defence Ae novo, and then t2 Sog OVEr 6Yr plead 1 bar; cis 
and the ſame form is where the demandant replies to the lar, the 
defendant ought to make defence, and then to gie to the title, &c. 
Br. Defence, pl. 7. cites 21 H. 6. 26. per Newton. 

5. He who pleads villenage ta the perſon of the plaintiff ar de- Br. De. 

Mes p n dete h Il defend tort and „ fence, pl. 28. 
fendant cannot make full defence, but Hall defend tort and force C© 
only, and demand Judgment if he fhall be anſwered, Br. Defence, 
pl. 11. cites Litt. Tenures tit. Willenage. 


6. In maintenance the defence is den' & defend” vim & injur* Brown's 


Xe. & quicquid, &c. and the ſame in action upon the ſatute of 2 


labourers; for theſe are actions un ſtatute. Br. Defence, pl. 23. 
7. Vouchee defends thus, viz. Et pred” A. B. ut tenens per warr' Heath's 
. , *. » = Max. 22. 
ſaam defend jus ſuui quando, &c. Br. Defence, pl. 24. 3 
Brown's Aua:. 67 
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8. In redo de rationabili parte ven' et defend" vim, &c. Br. 
Defence, pl. 25. | 

9. And in writ of participatione facienda, ven” et defend” vim et 
injuriam quando, &c. and not pus ſuum; for no land is in demand. 
Br. Defence, pl. 25. (bis) | 

10. In Ci of debt, den' & defend” vim & injuriam and does not 
ſay guands, &c. Br. Defence, pl. 26. 

11. Kationabtlibus Eſioveriis, defendant ven' & defend” vim & 
iniuriam quando, &c. Br. Defence, pl. 27. 

12. In ation upen flatute, ven & defend vim & injuriam, &c, 
& quicguid, Sc. premunire fuc'. Br. Defence, pl. 30. 


13. In recaption” averiorum ven” & defend! vim & injuriam 


quands, &c. & quiequid, &c. fo in forger de faits, and in conſpiracy, 
Br. Defence, pl. 31. | 
500 ] 14. In rationabili parte banorum venit & defendit vim & injuriam 
guands, &c. Br. Defence, pl. 32. 
S. P. Br 15. In writ of intruſion, and every præcipe quad reddat, venit & 
Detenc®, deſendit jus ſuum quand, &c. and the ſame in ad terminum qui præ- 
_ teriit. Br. Defence, pl. 33. ” | 
16. Sz in writ of avywry, Br. Defence, pl. 344. 
17. In eſcheat, venit & defendit jus ſuum quando, &c. Br. De- 
fence, pl. 35- 
18. In guare impedit wenit & defendit vim & injuriam gquands, 
&c. And the fame in warrantia charte, Br. Defence, pl. 36. 
19. And in all ations of contempt venit & defendit vim & inju- 
riam & omnem contemptum & quicquid, &c. and the ſame in præ mu- 
nire. Br. Defence, pl. 37. | 
In detinze 20. In detinue 4 charters, venit & defendit vim & injuriam 
duc gene. Juands, &c. Br. Defence, pl. 38. | 
ant fond tre and frce and ro mire, and pleaded to the juriſdition, becauſe the lend in . 
eharter is within the einque porter, and it was admitted a good defence, and therefore it ſeems, tha! 
he hall nat mate full defence it he will plead to the juriſdiction, but it was not adjudged it ihe 
pa be good to the juriſdiction in this cale. Br, Juriſdiction, pl. 36. cites 8 H. 6. 22. Br. De. 
tencc, pl. 4. citcs 7 H. 6. 22. S. P. and ſeems to be S. C. 


21. And in formedon, venit & defendit jus ſuum quands, XC. 
Br. Defence, pl. 38. 
22. In % jure, venit & defendit vim & injuriam quando, SC. 
Br. Defence, pl. 39. : 
Ir rote, 23. In native habends, ven" & defend jus ſuum & omnem nativi- 
babend7, Me raten quando, Br. Defence, pl. 40. | 


defendant 


defended tort and force and all manners of nieftie, &c, Br, Defence, pl. 6. cites 19 H. 6. 32. S. T. 
Br. Dcicnce, pl. 16. ciics S. C. ä 


24. In ne injuſte vexes, ven? & deſend vim & injuriam quand), 
&c. Br. Defence, pl. 41. 

25. In ejectione cuſtodiæ, ven & defend! vim & injuriam quand, 
&c. Br. Defence, pl. 42. 

26. In rationabilibus diviſis, ven” & defend" jus per nomen, &c. 
guando, &c. Br. Defence, pl. 43. 


27. Action upon the caſe, ven & defend” vim & injuriam quan- 


de, &c. Br. Defence, pl. 44. 8. Nei 
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28. Necte quand Dominus remiſit curiam ſuam, ven" & defend” 


ins pred patentis & ſeiſinam ezus quando, Kc. viz. quando petens 


arr? de ſeilina propria & totum, &. & quicquid, &c, and eſpecially 
de ten” præd' cum pertin” ut de feads & jure, &c. Br. Defence, 
pl. 45. 3 

29. Vouchee in a count upon a writ of right of advowſon makes 
his defence in this form, viz. Et prediftns Thomas tenens per war- 
rantium ſuam defendit jus predift Simonis & ſeiſinam fſuam quands, 
Sc. fit totun, Cc. Kt quicquid, Sc. Et maxime de advacatione 
dradict” ut de feads & jure, Sc. Brown's Anal. 7, 


(C) What may be pleaded after Defence made. 


7. HE tenant after defence made may ſay that the grand cape 
was not ſerved, &c. but not after any other plea pleaded. 
Thel. Dig. 202. Lib. 14. Cap. I. S. 1. cites Mich. 22 E. 3. 18. 

2. After defence of damages done, and after hearing of the writ, 
the defendant may ſay, that the plaintiff is a mont profeſſed, and feme 
defendant may ſay, that ſhe ts covert of baron. Thel. Dig. 203, 
Lib. 14. Cap. 1. S. 2. Cites Hill. 44 E. 3. 4. & 32 H. 6. 27. 

3. In guare impedit, the defendant defended the tort, and force, 
and damages, and demanded oyer of the writ, and pleaded that the 
plaintiff is a chanon profeſſed, judgment, if he ſhall be anſwered, and 
the plaintiſf replied, becauſe he has made a full defence and has had 
yer of the writ, judgment, if he Hall jay nonability to the perſon 
ter; for after ſuch matter in action againſt a feme ſhe ſhall not 
ſay that ſhe is covert baron, which Caund. expreſsly denied, and 
laid, that ſhe ſhall have the plea. And per Cur. this plea is to the 


action, and alſo nonability of the perſon, therefore anſwer, by which 


he ſaid, that ſuch a prior is patron of the vicarage of B, where the 
plaintiff is vicar, and have uſed time out of mind to preſent one of 
heir chanans, and ſuch chanon ſo preſented vicar has been perpetual 
and nat removeuble, and have impleaded and been impleaded time out 
if mind, Judgment, and the beſt opinion was, that he is not by 
this diſcharged of his profeſſion but only of his obedience, and that 
in this caſe he is a perſon able to have all actions touching this 
Vicaridge, but this quare impedit was uſed upon a grant made to 
the plaintiff of another advowſon, therefore quære as here; for it 
was agreed, that he may be elected prior of the firſt houſe at an 
avoiĩdance. And per Finch. if a man recovers the patronage, where 
he is vicar, againſt the prior, he ſhall return to his houſe, and ſhall 
de obedient again, Br. Nonabilitie, pl. Cites 44 E. 3. 4. 

4. It is ſaid, that the defendant after defence made ſhall plead 
ayer. Thel. Dig. 203. Lib. 14. cap. I. S. 5. cites Trin. 
2 U. 6, 13. 
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After gene- 
ral defence 


made the 
defendant 


cannot 


plead miſnoſmer, er that he is abiding at aro- ber will, c. But in ſuch caſe he ought to make ſpecial 
defence in luch torm, VIZ. you have here W. who 15 ſued by oamec, &c, Per Cur. Thel. 20 Jo 


Lib, 14+ Cap. 1, S. 3. cites Mich, 29 H. 6. 1.2, 


Oo 2 5. In 


gol Dekence. 


8. In præcipe quod reddat, the defendant made defence, and de- 
manded the view, he ſhall not plead to the juriſdiftion upon the vie, 
but thall have it to the wrt, if the land lies in Wales, but otherwiſe 
it ſeems of ancient demeſne. Br. Defence, pl. 13. cites 7 H. 6. 36, 

6. In premunire, the tenant defendit vim & injuriam and de- 
manded judgment, if the Court would take conuſance, and alleged the 
matter to be in Cheſter, which is a county palatine. Br. Defence, 
pl. 14. cites 8 H. 6. 3. 

7. Superſedeas of privilege in Chancery was allowed by award 
after defence made; for it ſeems that there is great difference be- 
tween pleading to the juriſdiction and ſuperſedeas of privilege. 
Br. Defence, pl. 17. cites 19 H. 6. 32. & 3 H. 6. 30. 

52 8. After full defence made, the defendant cannot ſay, that the 
The differs plaintiff is his villein, or is outlawed, in diſability of his perſon, but 
_— he may plead ſuch plea to the action. Thel. Dig. 203. Lib. 14. 
pleaisin Cap. 1. 8. 4. Cites Hill. 32 H. 6. 27. Quære. 

&/28ility of the per, as alien, enemv, outlawry, &c. it cannot be pleaded after full defence, be. 
cauſe it is repugnant, for by the fuli defence the detendant has adm d the plaintift able to te- 
cover damages, but other plcas in abatement way be pleaded after full defence; for a full defence 


never admits an ill writ, Per Powell J. Ld. Raym. Rep. 117. Mich, 8 W. 3. in calc of Brition 
v. Gradon, 


5. 3 9. Treſpa s of fheafs, the other e. as parſon and pleaded t1 
= Maa, the juriſdiciian, and it appears by Littleton there, that if a man 
225. Mich, makes full defence, he cannot plead to the juriſdiction after. Br, 


20 W.3 Defence, pl. 20. cites 1 E. 4. 15, 


in cate of 
Clerk v. Butler; but curta adviſare vult, 


5. C. cited 10. Miſneſner ſhall be alleged lehre defence, and then ſhall mabe 


3 3 defence; and ſball /hew the certainty of the miſnoſmer. Br, Defence, 
Brown's pl. 46. 
Anal. . 


S. P. but, whether one ſhall take his proteſtation before or aſter de ſence, dubitatur. Genera! 
defence is a corcinſion 10 plead miſncmer after licence t parle de perſona dc villa; for it is con- 
trery to the name affirmed by the general defence and 1mparlance; and therefore he 4g to ſay 
that . S. S. who is impleaded by the name of J. S. FC. defendit injuriam, Ge. & petit licertian 
anterloguend! uſyue Octab. Hiillarii, &c. aud then it is well, quod Curia conceiht, Br. Defence, 
Pl. 15. Cites 19 11. 6. 1. 


11. Treſpaſs, aſſault, battery, the defendit venit & deſendit vin 
& inuriam, quando, &c. and pleads outlawry in abatement after im— 
parlance; the plaintiF demurs; and adjudged that the defendant 
2nſwer over; becauſe he cannot plead ſuch a plea after a full de- 
fence, by which he has admitted the plaintiff able to recover da- 
mages. Td. Raym. Rep. 117. Arg. cites Trin. 35 Car. 2. B. R. 
Rot. 1528, Gawen v. Surby. 

12. In treſpaſs, aſſault and mayhem, the defendant venit et de- 
fendit vim et injuriam quando, and pleaded another action depending 
for ihe ſame cauſe undetermined in abatement, and judgment, quod 
reſpondeat ulterius, for the ſame reaſon as before. Ld. Raym. 
Rep. 117. Arg. cites Trin. 4 W. and M. in C. B. Meacock v. 
Farmer. | 

13. Aſter the defendant has made a full defence in treſpaſs by 
adding the words quand, Oc. to the words (venit & defendit vim 

& injuriam 
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& injuriam) he cannot plead in diſability that the plaintiff is an 
alien born, &c. but he ought to omit the (quando) becauſe by that 
word, the defendant hath admitted that the plaintiff hath capacity 
to ſue, Carth. 230. Paſch. 4 W. and M. in B. R. Jentreer v. 
Jenkins. 

14. A ſumpſit was brought againſt R. G. Eſq; the defendant 
venit & defendit vim & myjuriam quando, &c. and pleads that he ts 
a gentleman, abſque hoc that he is an Eſq; &c. upon demurrer it 
was argued for the plaintiff, that the defendant by ſaying vim & 
injuriam quando, &c. has made a full defence, and after that he 
cannot plead in abatement ; but it was anſwered on the other fide 
that it is good either way; for this is not a full defence, but the 
moiety of a defence; for that a full defence is when the detendant 
proceeds and ſays, & damna et quicquid quod iple defendere debet, 
and cited Paſch. 3 and 4 W. and MI. in B. R. Rot. 449. that 
the defendant after vim & injuriam quando pleaded that the de- 
fendant was an alien enemy, and the Court held that it was good 
the one way or the other, But per Powell J. guands, &c. amounts 
te a full defence, angdamna & quicquid quod ipſe detendere debet' 
is never put in. No judgment was given as to this point, but all 
agreed, that the miſnoſmer being pleaded in abatement by attorney 
is u; and a reſpondeas ouſted awarded. Ld. Raym. Rep. 117, 
Mich. 8 W. 3. Britton v. Gradon. 

15. Defen ant came and defendit vim & myuriam quando, and 
then would plead πτ⁰]¹ũhn ner; and fail he could not plead that after 
pleading defendit vim & injuriam; for that he had admitted him- 
ſelf by that name. Curia advifare vult, 12 Mod. 235. Mich, 


10 W, 3. Clerk v. Butler. 


For more of Defence in General, ſee other proper Titles, 


(A) In what Caſes it is a good Plea. 


1. BY treſpaſs the defendant juſtified for taking of the willein of 
his maſter, and the plaintiff ſaid that de ſon tort, &c. pl. 35. 


Cites 4 E. 3. 2. 
2. In replevin of taking of cattle the defendant jgHifed for 


executian of a recovery of 38s, in a court baron, the plaintiff ſaid, 
0 3 that 
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that de ſon tort demeſne abſque tali cauſa, and it was held that he 
ſhall not have ſuch general averment contrary to the ſpecial matter, 
by which he ſaid, that the cattle were not delivered in execution. 
Br, De ſon tort, &c. pl, 36. cites 38 E. 3. 3. 

3. In treſpaſs of taking a horſe, the defendant ju/?rfied, becauſe 
T. held of him zy herict ſervice to render his beſt beaſt tempore 
mortis, and the plaintiff as executor got the horſe which was the 
beſt beaſt, and the defendant took it for heriot, and the defendant 
ſaid, that de fon tort demeſne, Priſt, &c, and the others e contra, 
Br, De ſon tort, &c. pl. 10, cites 38 E. 3. 7. 

4. In treſpaſs. the defendant juſtified, becauſe the plaint!f was 
in ward of the prince, by which he ſciſed and granted to the de- 
fendant, whereupon he entered and occupied, &. and the plaintiff 
faid, that de fon tort demeſne without ſuch cauſe, and no plea per 
Cur. but ght te anſwer to the ſeveral matter, by which iſſue was 
taken that he held in ſocage, and not in chivalry. Br. De ſan 
tort, &c. pl. 6. cites 44 E. 3. 18. 

5. In reſcous the defendant juſtified 39 make replevin by wwarrant 
of the ſheriff, the plaintiff ſaid, that de fon wrt demeſne without 

uch cauſe et non allocatur contra to this ſpecial matter by which 
he ſaid, de = tort 1 abſque Hoc, that he had warrant from the 
ſheriff at the time of the delivery. Br. De fon tort, &c. pl. 28. 
Cites 13 R. 2. and Fitzh, tit, Iflue, 163. ; 

6. In replevin the defendant made conuſance as bailiff of R. B. 
and the plaintiff ſaid, that de fon tort demeſne without ſuch cauſe, 
and no plea but all anſwer ta the conuſance, Br. De fon tort, &c. 
pl. 27. cites 2 H. 5. 1. and Fitzh. tit. Iſſue, 132. 

[ 504 ] 7. Treſpaſs of taking #09 bea/?s at B. the defendant faid, that 
Vbere the the plaintiff beld the place where, Sc. of J. by rent and for the rent 
Ectencant arrear, J. diſtrained the beaſts, and the defendant at the defire of 
— „ the plaintiff intreated J. for the beaſts, and Fo delivered them t1 
beafts by him upon condition, that if the plaintiff paid the rent within a month 
2 wat” that he ſhould deliver them, and if not, that he ſhould deliver them 
agree wee fo J. which matter the defendant ſbetued to the plaintiff upan which 
of the plain- he agreed that the defendant ſhould put them in the place, where, 
”= fs _—_ &c. and that if he did not pay as above, that he ſhould retake them 
tort de- and deliver them to the plaintiff, and becauſe he did not pay, &c, 
meine, &c, he took them and re- delivered them to J. Judgment, &c. There 
=>, ard de ſon tort demeſne without ſuch cauſe is adjudged a good repli- 
the juſtifi- Cation without anſwering to the ſpecial matter becauſe it 7s only 4 
ealienizon'y ſurmiſe. Quod nota, Br. De ſon tort, &c. pl. 30. cites 10 H. 6. 3, 


maller in 
fat. Br. De fon tort, &c. pl. 25. cites 10 H. 6. 3, and Fitzh. Iſſue, 38. 

In treſpals, per Littleton, where the defendant juſtifier by at of the plaintiff, as by gift or 
licence, &c. there the plaintifi ſhall not ſay that de fon tort demeſue, abſque tali cauls, but ihall 
aniwer to the matter, quod nota. Yr, De lon tort, &c, pl. 43- cites 9 E. 4. 41, 


8, But where leaſe or licence is pleaded, the plaintiff ſhall not 
fay de ſon tort demeſne abſque tali cauſa, but ſhall anfwer to the 
ſpecial matter, Br, Ibid. cites 10 H. 6. 9. 

9. Nota where patentee of the King comes to juſtify the matter, 
de fon tort demeſne abſque tali cauſa is no plea ; for the — 

cati 
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cation is by matter of record. Br. De fon tort, &c. pl. 32. cites 

H. 6. 29. 

_— Treſpaſs of cutting trees the defendant pleaded gift of the 
pluintiſ to which the plaintiff ſaid, that de fon tort demeſne, con- 
trary to E. 4, Br. De ſon tort, &c. pl. 34. 

11, Treſpaſs of aſſault and battery againſt three defendants, two Le. 124. pl. 
of them pleaded that they were 4 * of certain lands, and there 199: >- ©- 
were certain poſts on the land, and the plaintiff would have taken ry in 
them away, and they gently took them from him; and the third cordingly, 
pleaded, that he found the plaintiff and the other contending about _ — 
the poſts, and he parted them by laying his hands molliter on the pleading 15 
plaintiff, &c. que eft eadem, &c. the plaintiff replied de injuria ſug not good, 
propria abſque tali cauſa, Sc. and it was found for the plaintiff; yo, 
it was moved, that here was no iſſue, becauſe the plaintiff ought given, the 
to have made ſeveral replications, and abſque tali cauſa can be no pleadings 
iſſue to all. But per Cur, though it is no good form of pleading, — 
yet by reaſonable conſtruction theſe words (abſque tali cauſa) pu the Re- 
being nomen . ſhall be referred to every cauſe; and ſo ny 

UG ge. 


judgment for the plaintiff, Cro, E. 139. pl. 15. Trin. 31 Eliz. ent 
B. R. Engliſh v. Pellitary. afierwards 


given againſt 
the plaintiff, [which ſeems to be a miſtake in the printing, ] 


12. De injuria ſupra propria is u plea, where the defendant 
juſtifies by x an intereſt in the freehold to himſelf ; but 
where one claims not any intereſt, but juſtifies by command, or 
authority derived from another, it is otherwiſe. Cro. E. 53g. 
pl. 2. fil 9 Eliz. B. R. Archbiſhop of Canterbury v. Kemp. 

13. In * the defendant as bailiff to one Pyne, who was 
feiſed of the third part of the place, where, Cc. juſtifies for damage 
feaſant. The plaintiff ſays, that a ſtranger was ſeiſed of the other 
two parts, and by his licence he put in his cattle, The defendant , 
ſays de injuria ſua propria abſque tali cauſa, &, And the plaintiff 
demurs, and it was adjudged to be no plea; but he ought to 
anſwer to the ſpecial matter in the bar. Cro. E. 812. pl. 19. 
Hill. 43 Eliz. C. B. Whitnel v. Cook. 

14. When the defendant in his ewn right, or as ſervant to 
another, claims any intereſt in the land, or common or rent out of it, 
or way or paſſage upon it, there de injuria ſua propria generally [ 505 ] 
is no plea, 8 Rep. 61. a. the ſecond reſolution. Mich. 6 Jac. 
Crograte's Caſe. 

15. Put if the defendant juſtiſies as ſervant, there de injuria ſua 
propria in the faid caſes with a traverſe of the commandment is good, 
where the commandment is material, and this will reconcile the 
books, For the general plea de injuria ſua propria, &c. is pro- 
perly when the defendant's plea conſiſts merely upon matter of excuſe, 
without any matter 7 intereſt whatſoever. And it is faid, de injuria 
ſua propria, becauſe the injuria properly in this ſenſe is to the perſon 
or his reputation, as battery or impriſonment to the 2 or 
ſcandal to his feme, there if the defendant excuſes himſelf, as upon 

ſon aſſault demeſne, or upon the levying hue and cry, there pro- 
| O 04 perly 
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perly de injuria ſua propria generally is a good plea; for there 
the plea conſiſts only of matter of excuſe. Reſolved. 8 Rep. 67, 
Mich. 6 ſac. in the ſecond reſolution in Crogate's Caſe. 

16. When by the plea of the defendant, any authority. or power, 
is mediately, or immediately, derived from the plaintiff, there though 
no intereſt be claimed, the plaintiff ought to anſwer thereto, and 
ſhall not reply generally de injuria ſua propria. And the law is 
the ſame of an authority given by the law, as 1 fee waſ?, &c. 
Reſolved. 8 Rep. 67. a. b. Mich. 6 lac. Crogate's Caſe. 


12 Nod. 17. De injuria ſua propria is a good replication to a juſtificatien 
_ by the commen law, or by a general act of parliamenf. 2 Salk. 628, 
of Chancey pl. 3. Mich. 13 W. 3. B. R. Chance v. Weedon, 

v. Wynn, . 

& al". & S. P. 

18. If one come into my houſe by my conſent, and he twill not 
£9 away when J would have him go, I may by authority in Jaw 
turn him out; if he brings treſpaſs for this, and [ ſet aut all the 
matter ſpecially in my juſtification, de injuria ſga propria generally 
will be a good plea. Per Holt Ch. J. 12 Mod. 582. Mich. 
13 W. 3. in Caſe of Chancey v. Win & al. | 

19. If in treſpaſs againſt a conſtable: he juflifies, for that he was 
a conſtable, and the plaintif was breaking the peace, for which he 
committed him; may not the plaintift reply, de injuria ſua propria 
abſque tali cauſa ? Per Holt Ch. J. 12 Med. 582. Mich. 13 
W. 3. in Caſe of Chancey v. Win & al. 

see a Lw. 20. Treſpaſs for tating and impounding a gelding at Scar- 
13:7-1359. borough. Defendants plead, that the place where the gelding was 
ogy SI taken is called Weapneſs, containing looo acres in Scarborough, of 
bourne v. Which the bailiff and burgeſſes of Scarborough were ſeiſed in fee, and 
Valence. 


the defendants as their ſervants, and by their command, tak the 
cattle damage feaſant. To which the plaintiff replies, de injuria 


ſua prepria generally, To which the defendants demur, and ſhew 
for cauſe, that the plaintiff did not traverſe. And judgment was 


given for the defendants, Firſt, becauſe ſeveral things are put 
in iſſue, which is a reaſon in Crogate's Caſe. 8 Co. 67. a. 
decondly, becauſe where intereſt is in land, or claimed out of land, 
the plaintiff cannot reply de injuria ſua propria. Comyns Rep. 
582, 583. pl. 254. Trin. 11 Geo. 2. Cockerel v. Arm- 
ſtrong & al'. 


For more of De Injuria ſua propria in general, ſee other 
proper Titles, 


Demand. 


(A) Sufficient. What is. 


Is 17 debt upon a r F 7ol. to be paid upon demand, it was in- S. C. cited 


ſiſted, that a demand was requitite, ſo that a demand in law Ce, F. 222. 


f 18 — 
by bringing the action will not ſerve the turn; but adjudged well 8. p. __ 
enough; for it is a duty preſently and ſo needs no demand, Cro. Cur. Cre, 


E. 548. pl. 22. Hill. 39 Eliz. C. B. Capp v. Lancaſter, OA 
& 30 Eliz. B. Ro 


2. Where one is indebted to me ſeverally in ſeveral ſums ef Bringing an 
money to be paid upon requeſt, or demand made, and I go and 2 


lay to him pay me what you owe me, this is not a ſufficient demand demand. 
or requeſt, 3 Le. 206. pl. 166. Paſch. 30 Eliz. B. R. faid to Cro. J. 242. 
have been adjudged. Pigs. B. K. 


Dockray v. Tanning, 


3. If a will appoints payment ef money, and mentions no place, 
there mult be a requeſt. Brownl, 46. Mich. 14 Jac. Anon: 

4. Where a contract is made, and no time expreſſed for the But in debe 
payment of the money, if the party bring his action before he - —_— 
makes a requeſt, he ſhall not have damages, but if he makes an very bring- 


actual requeſt and the defendant does not pay the money there, ing dhe 


he ſhall recover damages, beſides the duty. Godb. 362. pl. 454. — 
Trin. 21 Jac. B. R. Gleede v. Wallis alias Harris. the defend- 


ant appears 


a! the firft ſummons, then he excuſes himſelf, otherwiſe he ſhall be ſubje& to damages, but the re- 
queſt needs not be ſo preciſely alleged. Godb. 403. Paſch. 3 Car. B. R. by Jones J. in pl. 483. 


5. A. in debt to B. in 121. for goods, B. refuſed to truſt him 
further, on which C. comes to B. and prays him to truſt A. 
and if he would, he would pay him the old debt, and whatſoever 
A. ſhould be in arrear more, if it did not exceed fool. C. would 
Pay. B. fold after to A. ſeveral goods amounting to 190. and 
lent A. 3l. One demand is ſufficient for the three ſeveral ſums. 
Hetl. 84. Paſch, 4 Car. C. B. Gammon v. Malbarn. 

6. If a man promiſes to pay money at any time within a month 
upon requeſt, the creditor may requeſt after the month, and the 
debtor ſhall have a month's time after the requeſt to pay the money, 
Freem. Rep. 346. pl. 429. Mich. 1673. B. R. Anon. 

7. Note, to pay 5ol, to B. at any time during their joint 8 
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Sinn. 391. 
pl. 27. S. C. 
and judg- 
ment ac- 
cordingly, 
the conſtant 
practice be- 
ing an ex- 
poſution of 
thele words. 


Demand. 


within three months after A. ſhould demand the ſame, the demand 
ought ta be perſonal. 2 Show. 235. pl. 232. Mich. 34 Car, 2. 
B. R. Duke of Norfolk v. Howard. 

* 8, Demand ere tenus in ſome caſes is good, as in caſe of ſtock 
to be transferred, it is the uſage amongſt merchants to make all 
their demands ore tenus upon fſucl; bargains, as well as ſometimes 
by writing at the Eaſt-!ndia Houſe, and not to ſeek after the perſon 
of the vendor, and judgment accordingly. Carth. 269. Paſch. 5 
W. & M. in B. R. Hall v. Cupper. 


9. Diſtreſi for rent is a demand in itſelf. See Rent (I) pl. 2. 


(B) Neceſſary, or not. In what Caſes, and wi; -ce, 


I. LEASE was made for years, rendering rent payab.: at 4 

place off the land; and the Court was moved, whether a 
demand of the rent may not be made upon the land, but denied 
by the whole Court; for they faid, that the demand mult be made 
at the place of payment, although it be off the land. Browal. 96. 
Trin. 5 Jac. Ventris v. Farmer. | 

2. An executor brings trover of goods taken from hrs te/{otor by 
a treſpaſſor, It was held the exec::tor muſt fit make a demand 
of the treſpaſſor here he can bring this alien. Clayt. 122, 

I. 215. March 1547. before Germine one of the Judges of 

R. Coldwell's Caſe. 

3. In action of debt rpon à bind with condition to pay 300l. 13 
the plaintiff, and to add Zl. to every 100 if it were demanded ; the 
defendant pleaded payment of the 3501. and tnat he added 3]. to 
every fool. ſecundum formam conditionis prædict'. The plaintiff 
traverſed the addition of 3]. to every 100 ſecundum formam con- 
ditions præd'; after verdict, it was moved in arreſt of judgment, 
that the plaintiff ought to have alleged a demand ; and for this 
cauſe, judgment was given againſt the plaintiff, for this being 
matter of ſubſtance, without which the plaintiff had no cauſe of 
action, was not helped by the iſſue nor verdict, notwithſtanding 
the words ſecundum formam conditionis, which was pretended to 
imply a demand, Allen, 55, 56. Paſch. 24 Car. B. R. Hill. v. 
Armftrong. 

4. A difference was taken by — — between a /imi- 
tation which depends on the doing of ſome collateral act, which is 10 be 
done but once, and the payment 4 a rent iſſuing out of the land, which 
hath qt alis; that in the laſt caſe there ought to be a de- 

but not in the firſt. Freem. Rep. 24. Hill, 1671. pl. 32. 

5. Debt upon a bill obligatory, ſcil', barrewed of J. S. 101, 
which [ — to pay upon demand; the plaintiff ſays, quod licet 
ſxpius requiſitus he had not paid it, but does not - any actual 
demand ; and verdict being for the plaintiff, Baldwin moved in 
arreſt of judgment, becauſe no particular requeſt in time and place 
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is averred ; and cited the Caſe of Brown v. Dunnery, Hob. 208. 
But per Curiam a requeſt is not here neceſſary, it being for the 
payment of a debt, and between the parties; but if it had been 
upon a penalty, or a promiſe by a ſtranger, or for ſome collateral 
matter, there a requeſt muſt be laid; but here appears that a debt 

was due, and it being for the payment of money hy the debtor, 
although it be ſaid upon demand, yet the bringing of the action is 
a ſufficient: demand. Freem. Rep. 113. pl. 135. Trin. 1673. 
Afhenden v. Clapham, 

6. A. was indebted to B. and A, dies, and after B. comes to C. 
and demands the money, and C. in conſideration that B. would for- 
her; his debt, (or to ſue) did promiſe to þay bim. Objection was [ 508 ] 
made that this being a collateral promiſe, and no debt due from 
the defendant, here ought to have been a requeſt, But to that 
the Court anſwered, that a requeſt was not neceſſary, the promiſe 
being generally to pay, and not upon requeſt, Freem, Rep. 439. 
pl. 595. Mich. 1676. Anon, 

7. Debt for a rent reſerved upon a leaſe for years, in which 
there was a provid, that if the rent be behind, and unpaid by the 
ſpace of a month next after any, or either of the days of payment, 
then the leaſe to be void, The plea was, that the rent was be- 
hind a month after a day, on which it was reſerved to be paid, 
and ſo the leaſe is void; to which plea the plaintiff demurred, be- 
caufe the defendant did not ſay that the plaintiff demanded the rent; 
for though the rent be due without the demand, yet the intereſt 
ſhall not be determined without it, which muſt be expreſsly laid 
in the pleading ; and of that opinion was the Court, except 
Juſtice Atkyns who doubted, 2 Mod. 264. Trin. 29 Car. 2. 
C. B. Steward v. Allen. 

8. Ejectment at Chelmsford aſſizes, held by Ld. Ch. J. Pem- 
berton, that if legacies be given by will, and that in « of non- 
payment, the legatees may enter and enjoy the profits of ſuch and ſuch 
land till ſatisfied, no demand is nece ; for it is no forfeiture, 
but an executory deviſe, although there be a place and time ap- 

inted for payment, &c. So was the cafe of Tyrrel v. Glaſſack 

| — 2 Show. 185. pl. 190, Hill. 33 and 34 Car. 2. B. R. 
Peirſon v. Sorrel. | 

9. Where the condition of a bond given by a member of a ſociety 
is to pay ſuch ſums as ſhall be due, an action may be brought for 
non-payment without any demand; for it is a ſum in groſs, 


Ld. Raym, Rep. 596. rin. 12 W. 3+ Levins V. Randolph. 


ys. 
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(C) In Actions real, Of what Things, Pleadings. 


1. 87 TON ſhall not be demanded by præcipe quod reddat per 
judicium; becauſe it does not contain certainty ; for it 
may be an acre or half an acre. Thel. Dig. 69. Lib. 8. cap. 17. 
S, 1. cites Tempore E. 1. Brief. 866. And ſays, that ꝙ E. 3. 
679. it was faid two ſelions do not contain but one acre of land. 


—— —— — 


Demand. 


5 P 2. Thel. Dig. 66. Lib. 8. cap. 4. S. 5. fays, it ſeems by the 
ES. exp, opinion of Trin. 4 E. 2. Brief 793. that a man ſhall have præcipe 
\ 6. cites quod reddat de paſſagis ultra aguam, &c, but not againſt him to 
KL 8 3. whom the courſe of the water is, nor aſſiſe de paſſagio, cites 31 E. 3. 
Sbarde. Aſliſe 440. but againſt other occupier or diſturber; for the guod 
permittat lies againſt the tenant, &c. 
3. Præcipe quod reddat does not lie of Hover, nor dnwer, 
Thel. Dig. 68. Lib. 8. cap. 6. S. 1. cites Mich, 2 E. 3. Dower 
123. but ſays the contrary is ſaid Mich. 7 E. 3. Aſſiſe 138. per 
Herle and Shard. of præcipe quod reddat. | 
4. Bovata terræ, which is an oxgange, lies in demand. Thel. 
Dig. 69. Lib. 8. cap. 13. S. 1. And ſays, it was held Mich. 2 
E. 3 57. that meadow, paſture, and woood, may be appurtenant 
to an oxgange of Jand, and.compriſed in the words, cum pertinen- 
tiis. And that it is ſaid in Plowden, 168, That an oxgange of 
land may contain in it land, meadow, paſture and wood, and other 
things. And yet it is adjudged Mich. 13 E. 3. Brief 241. That 
oxgange of marlh does not lie in præcipe; and it was faid, that 
bovata is always of things which fall in tilla$e. Theloil ſays, 
that an oxgange of land in his country contaias 10 acres of land. 
[ 509 } 5. Carucata terre is another quantity of a thing which lies in 
demand. Thel. Dig. 69. Lib. 8. cap. 12. S. 1. cites Mich. 4 
E. 3. 161. and 6 E 3. 28 3. where it was held that a houſe, mill, 
and toft, may be compriſe within a carve of land. And ſays, fee 
35 H. 6. 29. where Priſot ſaid, that a carve of land is greater in 
one country than it is in another country. And fo it is of an ox- 
gange; moor, wood, or meadow, may be within a carve of land, 
cites Tempore E. 1. Brief 8 1. 
6. Præcipe quod reddat was maintained of three rod of land, 
Thel. Dig. 69. Lib. 8. cap. 16. S. 1. cites Mich. 6 E. 3. 291. 
7. A man ſhall not have præcipe quod reddat de fate, five 
fagnz, Thel. Dig. 66. Lib. 8. cap. 4. S. 6. cites Hill. 8 E. 3. 
381. | | 
8. A man ſhall not have præcipe quod reddat of a piſchary, 
Thel. Dig. 66. Lib. 8. cap. 4. S. 7. cites 8 E. 3. 381. But 
ſays, that ſuch præcipe was brought in the time of E.. Bricf, 861. 
where it was ſaid, that præcipe quod reddat lies de flagne, and ſays, 
ſee Affiſe of Piſchary, 12 H. 3. Aſſiſe 427. And of C:mmon of 
Piſchary, 34 Atl. 11. And that fine was levied of a piſchary. 
Hill. 1 E. 3. 4. And ſays, ſee Mich. 13 E. 3. Entry 57, where 
it was (aid, that where a man is to demand piſchary from ſuch a place 
to ſuch a place in a water, he jhall make his demand of the foil, And 
ſays, ſee writ of aiel brought of a piſchary. Trin. 20 E. 3. Brief 
685. 
9. In afiiſe plaint was made of a place containing 40 feet in length, 
and 10 feet in breadth, Thel. Dig. 69. Lib. 8. cap. 19. 8. 1. 
Cites 12 Aſſ. 1. and 14 A ſſ. 13. : 
10. But in mortdanceſter, fi cbut ſeiſitus de octo pedibus terre i 
bngitudine, & ſex in latitudine, was held good, without ſaying, 4 
place containing ſa many, &c. Thel. Dig. 69. Lib. 8, cap. 19. 
S. I, Cites 16 All. 2. Hill, 16 E. 3. 650. =. 
| II. Bu 


Demand. 


11. But a man cannot demand the moiety of ſuch a piece of land, 
containing, &c. but he ſhall do it well of a piece entire. Thel. 
Dig. 69. Lib. 8. cap. 19. S. 1. cites Mich. 9 H. 4. 3. 

12. Formedon was maintained of an office of the ſerjeanty in a 
church cathedral, Thel. Dig. 67. Lib. 8. cap. 5. S. 1. cites 
Trin. 18 E. 3. 27. 

13. Writ of entry ad terminum qui HMaterlit was maintained de 
una bedellaria, Thel. Dig. 67. Lib. 8. cap. 5. S. 1. cites Paſch. 
19 E. 3. View 77. 

14. Præcipe quod reddat was maintained de una balliva, Thel. 
Dig. 67. Lib. 8. cap. 5. S. 1. cites Mich. 34 E. 3. Brief 855. 

15. And ſo it was de balliva cuſtodiendi talem parcum, Thel. 
Dig. 67. Lib. 8. cap. 5. S. 1. cites Mich. 7 E. 3. 361. and 
Mich, SE . 423. and fays, ſee Paſch. 10 E. 3. 508. 

16. In 4ſſiſe plaint was made of two furlongs of land. Thel. 
Dig. 69. Lib. 8. cap. 18. S. 1. cites 40 Aſſ. 38. And fays, that 
Hill. 4 H. 6. 14. a formedon was brought of fix ſurlongs. 

17. It was granted, that a man ſhall have præcipe quod reddat 
quandam portionem terre, &, Thel. Dig. 69. Lib. 8. cap. 19. 
S. 1. Cites Hill. 11 H. 4. 43. and that fo agrees Mich. 5 H. 7. 9. 

18. Where a feoffment is made of two rod of land, and afterwards 
a houſe is built thereupon, and parcel made meadoto, parcel paſture, 
and parcel made wood, &c. the demand ſhall be by name of a houſe, 
land, meadow, paſture and wood, and not by roods. Thel. Dig. 69. 
Lib. 8. cap. 14. S. I. cites Mich. 39 H. 6. 8. And fays, ſee 
Forepriſe of a rood 4 E. 3. 159. and 8 E. 3. 377. And it is faid 
in Plowden, fol. 198. that a rood of land may contain in it the faid 
things. 

* A man ſhall have præcipe quod red{at de una acra terre cum 
aqua cooperta, or de una acra terre generally at his election. Thel. 
Dig. 66. Lib. 8. cap. 4. S. 3. cites Mich. 12 H. 7. 4. Per 
Ns 

20. Theloal ſays, he has not ſeen any præcipe quod reddat de 
Vadina, nor de minera, but there is a form of writ of covenant in the 
Regiſter, fol. 165. De minera plumbi et cujuſcung; generalis metalli 
cum pertin' in, ; &c. Thel. Dig. 68. Lib. 8. cap. 8. S. 1. 

21. Thel. Dig. 69. Lib. 8. cap. 9. S. 1. fays, that in Glan- 
vile, fol. it appears, that at the ancient law, a man ſhould have 
præcipe quod reddat de una terra, but | heloall makes a quzre of 
what it contains, and ſays, ſee the Reg iſter, fol. 2. and Bracton, 


fol. 434. 


(D) Count or Declaration. In what Order the 
ſeveral Things ſhall be Demanded. 


: * — . — as A " - 
1 22 ns oy 
” > 
- 


I. LWAYS the thing of greater dignity ſhall be put before Pl. C. 16a. 
the thing of leſs dignity, and the thing general, before the *: — 


thing ſpecial, and the entire, before its parts. Thel. Dig. 70. 
Lib. * Cap. 20. 8. I, 


2. And Ganges 


—ͤ [—ÿẽʒy— — ͤä ů — 


510 | Demand. 


S. P. and 2. And becauſe land upon which a houſe is built, is of morg 


— of dignity than land without an edifice, houſe ſhall be demanded before 


Wein, that land; and of edifices, a ca/{!e ſhall be demanded before a meſſuage ; 
every _ becauſe it is of a greater dignity, and a place of force ard defence 
—.— againſt the enemy in time of war, and again/# the rebels in time of 
ſays, that rebellion, and in time of peace for coercion of great miſdoers by 
this dignity impriſonment, and a magnificent habitation for the nobles, and ſo it 
55 —_ ſhall be put in demand b-fore a manor, notwithſtanding that it may 
neceſſity; be parcel of a manor, as appears 1 E. 3. 4. and 7 H. 6. 39. And 


for to have this order is to be obſerved, of things of greater dignity. See 


bee Plowden, 168, 169. Thel. Dig. 70. Lib. 8. cap. 20. S. 2, 
to inhabit, 3. And ſo it ſhall be of things general, as land is te meadow, paſ- 
1 ture, tucod, &c. and ſhall be put in plaint or demand before them; 
— for meadow is a fpecies of land upon which the hay grows, and is 
tempeſis mowed, and paſture, wood, ruſhy ground and marſh, &c. are 
=_ vio- ſpecies or kinds of land. And fo wood is a * to land, where 
1 all manner of trees grow, and therefore ſhall be put in demand 


neceſſary before alder beds, and willow beds, which are ondy ſpecies of wood, 


1 Thel. Dig. 70. Lib. 8. cap. 20. S. 3. 


plough for bread, and to have land for bread is more neceſſary than to have for hay for cattle, and 
to have meadow for hay which will ſerve throughout the year, im more neceſſary than paſture; & 
le de ümilibus, and fo a meſſuage is more worthy than land. 


4. So the entire thing ſhall be demanded before the moiety or 
ether part or parts of the ſame entire, as appears in the Regitter, 
and in the Natura brevium. Thel. Dig. 70. Lib. 8. cap. 20. S. 4. 

5. Yet, notwithſtanding the ſaid rules, a writ was adjudged 
good, by which land was put in demand before a mill. Thel. Dig. 
70. Lib. 8. cap. 20. S. 5. cites Hill. 9 E. 3. 444. 

6. There is a note in the Regiſter, fol. 8 1. in replevin, that if 
live beaſts, and dead chattles are to be replevied, the /ive thing 
ſhall be put in the writ before the dead thing, &c. Thel. Dig. 70, 
Lib. 8. cap. 20. S. 6. 


1511] (E) Demand; In the Disjunctive. 


1. IN 4ſſſe the plaint was F a robe, price 10s. or 109. for the robe, 
at the feaſt of Chriſtmas, and held good. Thel. Dig. 74. 
Lib. 8. cap. 24. S. 1. pony E. 3. It. North. Aſſiſe 175. And 
that ſo it is agreed. 11 Aſſ. 8. and 29 Afl. 7. Trin. 11 E. 3. 
Variance, 69. 
2. And n annuity, notwithſtanding that the ſpecialiy be of a robe, 
= Is. or of 10s. yet the writ may be of a robe only. Thel. 
ig. 74. Lib. 8. cap. 24. S. 2. cites Paſch. 11 E. 3. Annuity, 27- 
3. And it was adjudged in ſuch caſe, that the writ of annuity 
may be quod reddat unam robam, or 10s. &c. Thel. Dig. 74. 
Lib. 8. _ 24. S. 3. cites Paſch. 5 E. 4. 6. And fays, fee 
Mich. 13 E. 4. 4. That a writ of debt was brought of 20]. &c. 
where the ſpecialty was of 20l. of 20 packs of wool, and ſays, ſee 
the ſame caſe 9 E. 4. 29. F 
| | | 4+ 
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4. A writ of error was brought upon a judgment given in a 
writ of entry in the poſt, upon which a recovery was had in the 
common pleas; and the error aſſigned was, becauſe the writ of 
entry was, De uno annuali reditu ſive penſione 4 marcarum exeunt 
de eccleſia ſive rettoria. It was reſolved, that the writ was good, 
for there is not any uncertainty in it, for one of two things is not 
ſeverally demanded, but one thing only, for the demand is of rent, 
or a penſion of four marks, ſo as there is not but one four marks. 
And reditus & penſio are all one; and the words exeunt. de rectoria 
prove it to be a rent, for if it ſhould be an annuity, the rectory 
ſhould not be changed, but the perſon of the parſon, in reſpect of 
the rectory. 5 Rep. 40. a. 41. a. Paſch. 35 Eliz. B. R. in Dor- 
mer's Caſe. 3 


(F) Of divers ſeveral Things, or of Things of 


different Natures, in one Plaint or Demand. 
| 


I, A MAN ſhall make his plaint of office, and of corody in an 

| aſſiſe. Thel. Dig. 75, Lib. 8. cap. 26. S. 1. cites 

Mich. 18 E. 2. Aſſiſe 377. 
2. So of a carve of land, and of corody, Thel. Dig. 75. Lib. 8. 

cap, 26. S. 1. cites 7 Aſſ. 18. 11 Aſſ. 13. 23. and 7 E. 3. Aſſiſe, 

138. in which books it was ſaid, that a man in the fame plaint, 

may put franktenement at the common law, and franktenement by 

latute. | 

. 3. So of two rent ſervices, and rent ſervice, and rent charge. 

Thel. Dig. 75. Lib. 8. cap. 26. S. 1. cites 15 E. 3. Charge q. 

And ſo agrees 15 Aſſ. 11. but ſays, ſee Mich. 17 E. 3. 52. 75. 

that it was doubted if a man ſhould have a plea of two rents, and 

at laſt adjudged that the plaintiff ſhould recover, 
4. An 4%ſiſe was maintained of four ſeveral rent charges. Thel. 

Dig. 75. Lib. 8, cap. 26. S. 2. cites 22 Aſſ. 52. 66. And ſays, 

it ſcems by 5 E. 4. 80. that a man ſhall have writ of entry of di- 

verſe rents. And ſays, ſce 12 E. 3. Aſſiſe 112, that the plaint in 

aſſiſe was of 40s. rent, 528. rent, 7 * darec' and the rent of a robe — 

ſeverally upon ſeveral titles, &c. and adjudged good. 2 
5. A writ of annuity was maintained of 4/. annuity where the [ 512 

deed was that four marks were granted for one cauſe, and two marks 

for another cauſe. Thel. Dig. 75. Lib. 8. cap. 26. S. 3. cites 

29 E. 3. Grant 10r. 


(G) Pleadings. 


T, A LEASE was made of a houſe except certain chambers, 
rendring rent with clauſe 4 re-entry, The leſſor entred 

for default of payment and in an action brought by the leſſee, the 
leſſor juſtified for this cauſe, and averred, that he demanded the 
rent ad damnum prædictum ſdomum prædictam.] It was moved : 
| in 
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Demurrer. 


in arreſt of 29 becauſe he did not eiu in what part of the 
houſe he made his demand; for perhaps it was demanded in the 
chambers excepted ; ſed non allocatur ; for domus predict” is in- 
tended to be domus præmiſs'ꝰ ¶ predimiſs*] 2 Roll, Rep. 42. Trin. 
16 Jac. B. R. Dorrell v. Truſſell, 


For more of Demand in General, See Actions. Condition, 


Kent. Requelt, and other Proper Titles. 


Demurrer. 


(A) Demurrer. How. 


1. HE firm of demurrer upan matter apparent in the writ, 
and in its return is fit to demand oyer of the writ and if 
the return, and after to ſay that they are inſufficient, &c. as appears 
in the aſſiſe of Wymbilhe, &c. Plowden, fol. 73. Thel. Dig. 217, 
An. S112. - :- | | 

2. And the ancient form of demurrer upon the count is to ſay, that 
non debet eidem petenti ad hanc narrationem, & ad hoc breve reſp1n- 
dere, &c. Dicit enim quod, &c. And ſo eto the cauſe of the de- 
murrer, &c. nde petit judicium, &, Thel. Dig. 217. Lib. 15. 
gap. 9. S. 2. cites Mich. 7 E. 3. 349. 

3. There is another form, to tay, ex quo narratio prædict' ad 
breve præd' manutenendum non eſt ſufficiens, in lege petit judicium dt 
breve. Thel. Dig. 217. Lib. 15. cap. 9. S. 3. cites Paſch. 11 
H. 6. 36. | 

4. Demurrer is an allegation of the defendant, which, admitting 
the matters of fact, or ſome of them, alleged by the defendant to 


be true, ſhews that, as they are ſet forth by the complainant him- 


ſelf, they are inſufficient for him to proceed upon, or to oblige the 
defendant to anſwer; and therefore demands the judgment of the 


ſ 513 J Court, whether the defendant ſhall be compelled to make anſwer 


to the plaintiff's bill, or to ſome certain part thereof. P. R. C. 131. 


(B) What may be done upon, or after Demurrer, 


I. * can be no ſtriking out, amendment, or alteratim 
after a demurrer. Per tot, Cur. 1 Bulſt. 204. Paſch- 


10 Jac. Anon. 
2. A 


Demurrer. 


2. A demurrer cannot be waived without the plaintiff's conſent. 
Cro. C. 513. pl. 10. Mich. 14 Car. E. R. in caſe of Talory v. 
Jackſon. 


3. After a demurrer by the defendant, tue Court ordered that Nelſ. Chan. 


the plaintiff. repiy to tie anſwer natcpilhſlanding the demurrer, and Rep. 146 
proceed to examination of witnelles, ard hearing the caufe, but no So L 
colts allowed, 3 Ch. R. 57, 58. Trin. 22 Car. 2. Gaſcoigne in dem 
v. Stutt. _ = 
4. When a defendant has demurred, he may ſign another cauſe One may 
of demurrer at the bar paying colts, and if ſuch demurrer is over- ne oe tes 
ruled, he ought to pay double colts; but when a defendant has nus at the 


pleaded, and there is no demurrer in Court, le, can't demurr at bar, but 


the barr, though he would pay coſts. Vern, R. 78. pl. 72. of art 
Mich. 1682, — v. Redman. lowed ha 


| canngt bave 
colts, g Wms's Rep. 371. Per Ld. Chancellor, Trin. 1793. —Ibid. The reporter adds a note, 
that what 1s ſaid in Vern. 78. Durdant v. Redman, that cotts ought to be paid for a new de- 
murrer inſiſted on at the bar, ore tenus is not now the practice, 


89 

5. Where a demurrer to a bill of review is allowed, it may be 
inrilled, but if over ruled it can't be inrolled fo as to prevent the 
demurrer being re-argued. 2 Vern. R. 120. pl. 119. Hill. 1690. 

Woots v. Tucker. 

6. When a demurrer is joined, the Court ought firſt to deter- 
mine the matter of law, whether /fficiens or minus 2 before 
taey pronounce judgment, and the judgment muſt be entered with 
et quia videtur hr hic quod placitum prædict', &c. 1 Salk. 402. 
pl. 10. Mich. 1 Ann. B. R. in Caſe of Atwood v. Burr. 

7. Defendant demurs to a bill, and the demurrer is ail5wed, Ld. Agreeable 
Leghmere Chancellor of the Dutchy gave the plaintiff leave to ehe 
amend, though defendant ſtrenuoully inſiſted on it to be irregular, Matter of 
becauſe by allowing the demurrer the cauſe was out of court, the Rolls, 
though before arguing it he might have amended. 2 Williams's 7 
Rep. 300. Trin. 1725. In the Dutchy Chamber. Ld, Co- Telbot, that 
ningſby v. Sir Joſeph Jekyl Maſter of the Rolls. after a de- 


murrer to 
the whole bill allowed the bill is regularly out of court, and no inſtance of leave to amend it. 
Ibid, in a note at the end, cites g December, 1736, —— . Baines, 


8. A defendant cannot demur and plead, or demur and anſwer to 
the ſame part of a bill; for the plea, &c. over rules the demurrer. 


3 Wms's Rep. 80. Mich. 1730. in Caſe of Jones v. Strafford. 


(C) Set aſide. . 5141 


l. ES plaintiff exhibited his bill to be relieved for a promiſe 
ſuppoſed to be made by the Lady Lutterell for a leaſe of 

certain lands and — Hopping certain ways; the defendant had a 
commiſſion to take her anſwer, and demurred ; for that the plaintiff 
may have his remedy by law, which cauſe ſeems inſufficient, and . 
not to be allowed of, and the rather for that the defendant having 
2 commiſſion to take anſwers in the country did demur, therefore 
Vor. VII. P p a ſubpœna 


\ 


— 
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Ibid. 139. 
cites 5 Car. 
Brooks — 
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Demurrer. 


a ſubpœna is awarded againſt them to make à better anſwer. 
age 4g Rep. 75. cites 18 & 19 Eliz, Stuckly v. Lady Lutterell 

. 

2. The defendant puts in demurrer to the plaintiff's bill without 
Hewing any cauſe of this demurrer. Therefore ordered a ſubpœna 
be awarded againit him to make a better anſwer, Cary's Rep. 153. 
Cites 21 Eliz, Offely v. Morgan. 

3. Becauſe the defendant did net put in his demurrer, according 
to the rule of the court, it was moved to have it entred, but denied. 
Toth. 140. cites 14 Car. Oſborne v. Paget. 

4. The defendant plec ded that there was a former bill depending, 
and brought by the ſame plaintiff, for the ſame matter as in this bill, 
And demurred, for that there was no equity in the bill, and that the 
fame being 200 ſbeets of paper, was ſtuffed with repetitions, tautolo- 
gies, and impertinences. It was inhilted by the counſel for the 
plaintiff, that by reaſon of the demurrer, he could not procure a 
reference to the maſter, to examine whether there was a former 
fuit depending or not. Thereupon the «Cours 2ver-ruled the de- 
murrer with colts, and referred it to the maſter to examine into the 
former and this bill, if he found it for the ſame matter, then to tax 
coſts for the defendant, Fin. R. 179. Mich, 26 Car. 2. Dum- 
ford v. Dumford. | 

5. Demurrer though not formally joined may be ſufficient to bring 
the matter before the Court. Per Cur. Reſolved. 3 Lev. 222. 
Trin. 1 Jac. 2. C. B. in Caſe of the King v. Butler. 

6. Defendants had leave to plead anſwer and demur, but n:t to 
demur alone. They demurred and anſwered only by denying combi- 
nation, or ſome ſuch trifling matter, no ways material, The Court 
diſcharged the demurrer as not complying with the order, it being 
in effect a demurrer only, 2 Wms's Rep. 286, Trin. 1725. 
Stephenſon v. Gardiner, | 


* 


(D) What is Good Cauſe of Demurrer. 


1. HE defendant put in a demurrer to the plaintiff's hill, 

becauſe the plaintiff was outlawed at the ſuit of ſtrangers, 
yet ordered to anſwer, Toth. 137. cites Mich. 9 Jac. Skies v. 
Rawſon, —lhid. 139. cites 10 Jac. Morris Owen. 

2. Demurrer, becauſe excommunicated, over-ruled about 4 Car. 
Toth. 137. 4 C. Plumton v. Headlam. 

3. Scire facias upon a judgment 2;:ainſt ſeveral terretenarts, 
who came in and pleaded ſeveral pleas; the plaintiff replied and 
ſaid, quoad ſeparalia placita, &c. Upon demurrer the point Was, 
whether the plaintiff ſhould ſay, quoad placita of the one, &c. and 
ſo to anſwer to each plea particularly; or if the words ſeparalia 
placita ought to be referred to the ſeveral pleas, reddendo fingu/a 
tingulis ; and the Court held, that the ſaying ſeparalia placita is 
£954, amd ſhall be conſtrued reddendo fingula ſingulis. Sid. 39. 
pl. 2. Paſch. 13 Car. 2. B. R. Curtis v. Bateman. 


4. It is allowed a good cauſe of demurrer in this court, ** q 
| bi 


Demurrer. 51 5 


bill is brought for part of a matter only, which is proper for one 
intire account, becauſe the plaintiff ſhall not ſplit cauſes and make 
a multiplicity of ſuits, Vern. 29. pl. 24 Hill. 1681. in Caſe of 
Purefoy v. Purefoy. 

— to ſcaudaltus matter ſuggeſted in a bill; per Sir J. 
Churchill, as amicus Curiæ, the courſe of the Court in ſuch a caſe 
is not to put to the defendant to anſwer the ſcandalous matter, but to 
ſtrike out the word demurrer, and leave the plaintiff at liberty to 
prove it. Vern. R. 137. pl. 96. Mich. 1682. Page v. Neale. 

6. A plea amounting to the general iſſue is not always good cauſe 
of demurrer, as if it confeſſeth and avoideth. In debt for rent a 
releaſe is a good plea, yet it might be given in evidence upon the 
general iſſue, et fic de ſimil. Per Holt. Cumb. 332. Trin. 7 
W. 3. Anon. 

7. Net concluding to the country upon iſſue compleatly joined is good 


. cauſe of ſpecial demurrer. Per Cur. 7 Mod. 105, Mich. 1 Annæ 
B. R. Crogate v. Martin. 


8. Where a bill was exhibited to have an execution of an award, 
which was performed by neither party; and the defendant demurred 
becauſe there was no precedent that a court of equity had ever car- 
ried ſuch awards into execution; and the demurrer was allowed. 
Abr. Equ. Caſes 51, Mich. 1704. at the Rolls. Biſhop v. 
Webſter. h 

9. Where a fort is laid to be done after the action brought, the 
defendant may take advantage of it on a ſpecial demurrer. Gilb, 
Hiſt. of C. B. 106. 


(E) To what. To Bills in General. 


I, DEMURRER to a ſecond bill of reviver over- ruled. 
A Toth. 138. cites Hill. 7 Car. St. John v. Lady Thorn- 
urgh. 

2. An original bill was brought to explain a decree, The de- Chan. Caſes 
fendant demurred. The plaintiff inſiſted, that the demurrer con- 44-45 Renp 
felled the matter of the bill, but the Court allowed the demurrer S. C. whe Yo 
good. 2 Freem, Rep. 179. pl. 242. 15 Car. 2. in Canc. Read demurrer 


| was, for 
* Hanby g that it was 


to alter or change the decree; and it was inſiſted for the defendant, that no original bill ought to 
explain a decree upon any matter precedent to the decree, and that it would be dangerous, for it 
would be introductive of a means to blemilh and hinder the exccution of decrees; and the de- 
murter was allowed. | 


3. Bill for performance of an agreement. Demurrer, becauſe of 516] 
there was but 208. paid as earneſt to bind the —_— which is S. P. asto 
but an inconſiderable execution of the agreement, and it being not 8 
under hand * and ſeal, the Court allowed of the demurrer. Chan. b/ — 


ep. 241. 15 Car. 2. Simmons v. Cornelius. pieniiß 
to the de» 
fendant in earneſt for a bargain of hops, which was alleged not to be a ſuffgient conſideration to 


4m decree upon ; the Court allowed the demurrer. Fin. Rep. 253+ Trin. 28 Car. 3. Fox 
» Froſt, 
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Demurrer. 


4. The plaintiff having only the poſſibility of the remainder of 4 
perſonal eftate, which is void in law, exhibited a bill for ſecurity 
of ſuch eſtate, which the defendant demurred to, and the demurrer 
allowed. Chan. Rep. 260. 17 Car. 2. & 18 Car. 2. Harty, 
Hart. | 
5. A. and MH. his wife (the plaintiff's father and mother) were 
feijed in foe of lands in which P. had ęſtate for life. In 1643. 

and M. covenanted to levy a fine to the uſe of themſelues for life, 
remainder to the plaintiff in tail male, remainder over. A. ſurvived 
and then (as the bill ſuggeſts) forged another deed declaring the uſes 
of the fine to be to the father and mother, and to the 2 of them, 
and to his or her heirs, under which deed the defendant purchaſed 
the lands of the father who is ſince dead; and P. the tenant for 
life being ſtill living, the plainti F exhibited his bill, to perpetuate the 

1 of his witneſſes to prove the true, and to diſprove the forged 

ed, The defendant demurred to the bill for that he was 4 real 
purchaſer under the pretended deed, believing it was true and real 
deed; and therefore inaſmuch as it was to draw under examination 

a matter of forgery againſt a dead perſon, who could not anſwer 
for himſelf, and to get aid to impeach a real purchaſer, the defend- 
ant did inſiſt upon it, that he ought not to anſwer, nor the plaintiff 
be permitted to proceed any farther. And upon debate, it appear- 
ing that the tenant for life was flill living, ſo that the int could 
not try his title at law ; and that this Court is obliged in jultice to 
preſerve a title at law, which by ſuch impediment could not at 
preſent be tried, the demurrer was over-ruled. Nelſ. Chan. Rep. 

125, 126. Anno 20 Car. 2. Seabourn v. Chilſton. | 

6. A bill for 20]. promiſed to the wife, if ſhe would procure 3 
releaſe from her huſband for purchaſe money, which was part paid 
and the rents ſecured, defendant demurred for that it was no con- 

federation, becauſe the defendant was releaſed by law, by payment 

and ſecurity, and allowed. Per Ld. Keeper Bridgman, 3 Ch. R. 

70. 24 July, 1671. Stuckly v. Cook. | 

7. The plaintiff brought a bill againſt the defendant, as execu- 
tor of the obligor, to diſcover T and to compel the payment of the 
debt. The defendant demurre a that the þ _ had brought an 
action againſt him at law; to which the defendant had 2 plene 
admini/travit, But the demurrer was over- ruled, and the detend- 
ant ordered to anſwer without payment of coſts. Nelſ. Chan. Rep. 
127, 128. Anno 21 Car. 2. Pt v. Scarlet. 

S8. Plaintiff having obtained a decree againſt the defendant for 
money out of aſſets in their hands, they being executors, and they 
having denied aſlets, plaintiff brought a bill to diſcover aſſets. 
| Defendants demurred, for that it did not appear that the decree was 

fegned and inrolled, or the defendant ſerved with any decree under 

ſeal, Demurrer allowed and bill diſmiſſed. Fin. R. 33. 34. Mich. 
25 Car. 2. Braithwait v. Davis. 

9. A bill was brought to baſtardize the iſſue, and ſet aſide and 
overthrow the marriage of his late father with the other defendant 
his mother. The defendant demurred, for that the validity of th! 

marriage and legitimacy of the defendant is properly triabls at 1 
- - 16 


Demurrer. 


and that the defendant the mother is not bound to diſcover upon oath 
that ſhe is guilty of ſuch a crime, as will ſubject her to the penalty »f 
the /tatutes, * and laws of the realm, and that the bill was ſcandalous 

impertinent, The demurrer was allowed, and the bill to be 
taken off the file and burnt, Fin. Rep. 72. 73. Hill. 25 Car. 2. 


Trevor v. Leſquire. 

10. Foint executers, one died, the executor of the executor 
brought a bill for relief againſt an action of trover brought by the 
ſurviving executor-for goods of the firſt teſtator; the ſurviving 
executor demurred, for that the perſonal eſtate belongs to him, as 
ſurviving executor, and he is the perſon that is in law accountable 
to the legatees for the ſame, and for that the plaintiffs bill contains 
no equity, The Court allowed the demurrer, Fin. R. 171. Mich. 
26 Car. 2. Burgh v. Davis. | 

11. The plaintiff exhibited a bill to diſcover ſeveral matters, and 
to examine witneſſes, in order ts prove a cadicil, which he pretended 


was made by the defendant's teſtator, whercby he deviſed to the plaintiff 


all the goods of h:m, the ſaid teſtator, then in the poſſeſſion of the plain- 
1 F. But it appeFring, that this matter was depending upon an 
appeal to the Arches, the defendants demurred ; for that this is a 
mere teſtamentary cauſe, and properly within the conuſance of the 


ſpiritual court, where the ſame i; now litigated, and where the 


plaintiff has a proper remedy for the recovery and relief, Tue 
Court allowed the demurrer. Fin. Rep. 218. Trin. 27 Car. 2. 
Cawſton v. Helwyes, | | 

12. Bill to diſcover ſeveral fraudulent conveyances ſet up againſt a 
mortgage, one of the defendants demurred, for that the bill is for 
different matters, againſt different defendants and the plaintiff did not 
diſtinguiſp for what particular conveyances or incumbrances made 
by the ſeveral defendants he would have a diſcovery made; plain- 
tiff's counſel argued, that the bill was for a diſcoyery of incum- 
brances made by the other defendants, wherein tius defendant was 
not concerned, and this appearing to the Court, the demurrer was 
over-ruled, and this defendant was ordered to anſwer, but not to 
any incumbrances made by the other defendants. Fin, R. 240, 
Mich, 27 Car. 2. Draper v. Jaſon, Pargitur & al. 

13. Bill againſt an executor to enjoin him to exhibit an txventary 
and to give ſecurity to account before he gies beyond fea, Demurrer, 
for that this bill is to make an injunction in tae nature of the writ 
of ne exeat regnum, &c. The Court allowed the demurrer, 
Fin. R. 257. Irin. 28 Car. 2. Bridge v. Hindall. 

14. Bill to be relieved concerning an agreement for tythes and 
verdicts for tythes, and to diſcover what the agreement was, and 
what due for 4 or 5 years laſt paſt, defendant demurs, for that plain- 
tiff ought to have ſet forth the ſubſtance of the agreement, or what 
ſum was ¶ to be] paid in lieu of tythe, or what was. actually paid, 
and for what tythes, all which was within plaintiſt's own Know- 
ledge, and though bill does not charge that thc witneſſes to prove 
this pretended agreement were either diud, or b-yond the ſeas, when 
Plaintiff was ſued at law and a verdict againſt him, lo that he might 
have pleaded the compoſition at law, or given the lame int evidence 
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Demurrer. 


at the trial, the defendant need not ſet forth the quantities, qua- 
lities, and value of the reſpective tythes, due for four or five years 
paſt, the ſame being properly in the cognizance of the plaintiff, who 
was owner and proprietor of the lands out of which they were to be 
paid. Demurrer allowed. Fin. R. 389. Trin. 30 Car. 3. Tre- 
gonnel v. Forbes. | 

15. One thouſand pounds was left by will to purchaſe a dukedom 
within a year for the head of a family, a bill was exhibited to have 
the money applied accordingly, but upon demurrer it was adjudged 
againſt the plaintiff, as well becauſe it is illegal to acquire honour 
for money, as allo, becauſe the i was exhibited in time, ſo as to 


U 518 J attach the money in equity within the year. Vern. F. pl. 3. 


Paſch. 1681. Earl of Kingſton v. Lady Pierpoint. 

16. In a bill by cigee again/t the heir of the obligar for pay- 
ment of the debt out of aſſets alleged to be deſcended; if the bill 
does not alledge that the heir was bound by the bond, detendant may 
demur. Per North K. Vern. R. 180. pl. 173. Trin. 1683, 
Croſſing v. Honor. | 

I q The bill was, that the plainti had obtaied judgment again/t 
J. S. for 1001. and that the defendant upon pretence of a debt due 
to himſelf, and to prevent the plainti 's having the benefit of his 
Judgment had got goods of J. S. of great value into his hands, fuf- 
fcient to ſatisfy his debt with a great overplus; and prayed an ac- 
count and diſcovery of theſe goods. The detendant demurred be- 
cauſe the plaintiff had not alleged that he ſued out execution, and had 
actually taken out a fieri facias; for until he had ſo done, the goods 
were not bound by the judgment nor the plaintiff intitled to a dit- 
covery or account thereof, The Court allowed the demurrer ; 
the plaintiff ought actually to have ſued out execution before he 
had brought his bill, Vern. 399. pl. 371. Paſch. 1686. Angel! 
v. Draper. | 

18. Defendant demurred, becauſe the bill was agarnft ſeveral de- 


fendants, for ſeveral diſtin? matters but was over-ruled, becauſe 


the plaintiff by his bill had charged the defendant with combination 
which defendant had net denied in his anſwer, Vern. R. 416. 
pl. 395. Mich. 1686. Powell v. Ardern and Chevall. 

19. The bill was to examine witneſſes to preſerve their teſtimony 
touching the title of certain lands in the bill mentioned. Ihe de- 
fendant demurred, becauſe there was no impediment that hindered 


the plamtiff from trying his right at law; and that he had not ob- 


tained any verdict in affirmation of his pretended title. Demurrer 
allowed. Vern. 441. pl. 415. Hill. 1686, Parry v, Rogers. 

20. Bill to inforce the lord of @ manor, to receive a petition in 
nature of a writ of falſe judgment to 9 a common recovery 
demurred to, and allowed. 2 Chan. Rep. 387. 1 Jac. 2. Aſhv. 
Rogle and the Dean and Chapter of St. Paul's. 

20, If an original bill be brought for matters, part of which are 
in a former bill and decree, and part new or by way of ſupplemental 
bill, The Court will on a demurrer to ſo much as was continued 
in the former decree, ſend it to a maſter to ſee what was, and what 

was 


Demurrer. 


was not in the firſt bill, and allow the demurrer accordin ly. 
6. Equ. R. 184. Hill. 12 Geo. 1. in Canc. 


(F) To Bills. Want of Parties. 


* D MURRER for that an infant ſued not by his guardian, 
and the father not being thought proper to be guardian, 
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3 Ch. R. 


92. S. C.— 
Nels, Chan. 


he being defendant, the eldeſt ſix clark was appointed for that Rep. ga. 


D 


purpoſe. N. Ch. R. 45. 17 Car. 1. Offley v. Jenny. 


2. A, made J. S. and J. N. executors durante minoritate of 
B. his fon, and gave 100l. legacy to C. his other fon, B. at- 
tained his full age and died. C. brought his bill for the 100l, 
againſt J. S. and /r an account of the ſurplus of A's eflate, 
J. S. demurred for that he and J. N. were made executors du- 
rante minoritate of B. who attained his full age, 9 that the ex- 
ecutorſhip being determined ſome other executors or adminiſtrators 
ought to be called to anſwer, who might poſſibly make out ſome 
ſuficient releaſe or diſcharge. He demurred alſo as to the ac- 
count of the ſurplus, becauſe there are others to whom defer lants 
are liable to account, as well as ta the plaintiff, and they nat parties. 
The demurrer was over-ruled as to the legacy, but allowed as 
to the demand of the account, Fin, Rep. 113. Hill. 25 Car. 2, 
Atwood v. Hawkins. : 

3. Bill to he relieved againſt an award made by ſome members 
of the E. I. Company touching the quantum of freight due from 
tie company to the plaintiff, The arbitrators and fame particular 
members being made defendants, they demurred to the whole bill, 
becauſe the plaintiff can have no decree againſt them, nor will their 
anſwers be evidence againſt the company, and the plaintiff might 
examine them as witneſſes, Demurrer allowed without putting 
them to anſwer as to matters of fraud and contrivance. 2 Vern, 
380. pl. 347. Trin. 1700. Dr, Steward v. E. I, Company. 

4. Demurrer to a bill for want of proper parties, was allswed 
as to part, and diſallowed as to part. Fin, R. 113. Hill. 25 
Car. 2. Atwood and Davis v. Hawkins, | 


* 


(G8) To Bills, Matter at Law, and want of 
Equity, 


1. QUBPCENA in Chancery by W. againſt B. f render certain 
| goods and chattles to the value, &c. which T. B. forfeited ta 
the King by reaſon that, he was attainted of treaſon, and which came 
ta the 3 of the defendant, and which the King gave to the 
Plaintiff by his letters patents, &c. And the defendant demanded 
Judgment of the ſubpœna, for the plaintiff may upon this matter 
have detinue at the common law, and then he hall not ſue in equity 
by the ſubpœena; for ſubpoena does not lie but where he has 


Pp4 no 
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28.8. C. 
Ihe Court 
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no remedy at the common law, and then when the common Jaw 
fails, he ſhall have ſubpoena ia Chancery, and per Cur. the ſub- 
pena lics well, by which the defendant was commanded to make 
invertory of all the gocas nich he had of the faid T. B. againſt the 
next day, or he ſhouid he committed to the Fleet. B. Conſcience, 
pl. 6. cites 39 H. 6. 20. | 

2. A bill laying a promiſe to aſſure lands for 10s. in hard, and 
2101, at days, demurred and allowed, becauſe it was but a pre- 
paratien for aim upon the caſe, Loth. 135. Trin. 38 Eliz. 
William v. Nevil, | 

3. A Cemurrer pleaded becauſe remedy at Jaw, over-ruled. 
Toth. 139. cites Patch. 7 Car. Bland v. County of Cambridge. 

4. A bill was brought after à verdict? on an action ſur caſe, 
ſuggeſting matters in defendants cognizance, which the plaintiff 


01 peruſe] could not prove at the trial, Defendant pleaded the verdict, and 


oft prece- 
dleuts. C- 
cetved the 


that the effect of tune matter (which was a letter) was given in 
evidence on the trial, and demurred for want of equity, and plea 


matter of and demurrer allowed. Chan. Caſes, 65. Hill. 16 and 17 Car. 2. 


ne biil to 


be of II 


Sewell v. Frecſtone. | . L 


conſequtuce, ard allowed the demurrer to the bill. 


5. Plaintiff in a bill , reriver, demurred to ſo much of the 
anſwer to it, as did ſet forth a pretended irregularity in the exa- 
mination of the witaeftes in the original cauſe, and alſo as to a 


| 520 } variation of the evidences viva voce at the trial, and what had 


been depoſed here. Demurrer allowed. N. Ch. R. 138. 
22 Car. 2. Weſthall v. Carter. 

6. A bill was brought at the relation of ſeveral freemen of the 
Weavers! Company, againſt the defendants, wardens, &c. of the 
ſaid company, ſetting forth their charters of incorporation and 
rules. But the defendants had been guilty of many breaches 
thereof, and had oppreſſed the freemen, &c. and mentioned ſome 
particularly, and for a diſcovery of the reſt, and that they might 
be decreed for the future, to cv the charters, and ta have an 
account of the redenue of the corporation, which the defendants had 
miſpent, &c. was the end of the bill to which the defendants de- 
murred, becauſe as to part ef the bill, it was to ſubject them to 
proſecutions at Jaw, and to 2 quo warranto, and as to the other 
parts, the plaintiffs have remedy by mandamus, information, or 
otherwiſe, and not here, and of the fame opinion was my Lord 
Keeper, who ſaid, it would uſurp tos much on the King's Bench, 
and that he never heard of any precedent for ſuch a caſe as this, 
and fo allowed the demurrer. Abr. Equ. Caſes, 131. Mich. 
1705. Attorney General v. Reynolds & at”. | 

7. The plaintiff brought her bill to have an account of the real 
and perſonal eſtate of her late huſband, and to have Lisa 


therecut for defeet of value of her jointure lands, which he cove- 
nanted to be, and to continue of ſuch value. The defendants 
infiſted, it was a matter properly triable at law, and ſhe ought to 
be ſent there to try it, for if ſhe were damnificd, this Court could 
not afjeſs damages; but my Lord Chancellor ſaid, the maſter might 

enquire 


Demurter. 


enquire into it well enough; and therefore ſent it to him to ex- 
amine and report, and ſaid, if he found there were any difficulties 
in it, he could fend it to be tried afterwards. Abr. Equ. Caſes, 
131, 132. Mich. 1729. Hedges v. Everard, x 


(II) To Bills after Suits elſewhere. 
5 EMU RRE R, becauſe the matter was dimiſſed in the 


Court of Requeſts, over-ruled. Toth. 136. cites 30 Eliz. 


Haddon v. Salter, 

2. Demurrer, becauſe the matter was depending in the Ex- 
cheguer before the bill, over- ruled. Toth. 137. cites 35 Eliz. 
Biller v. Elliot. | 

3. A demurrer, becauſe a decree in the Exchequer, over-ruled, 
and decrecd here in preſence of the Barons of the Exchequer. 
Toth. 140. cites Mich. 14 Car. Salter v. Bennet. 

4. After an exqpination and diſmiſfion of a cauſe, whether a 
will or no will in the Exchequer, without prejudice in law or 
equity, an original bill was brought in Chancery for relief as to 
the ſame matter, the Court ordered, that the plaintiff might ex- 
amine any witneſſes that were not examined in the Exchequer, 
and that as to the matters examined unto there, the plaintiff 


might examine the ſame witneſſes de bene eſſe, and how far thoſe _ 


de bene eſſe ſhould be uſed, the Court would farther conſider, 
Chan, Caſes, 156. Hill. 21 & 22 Car. 2. Anon, 


(1) To Bill. Length of Time. 


1. \ BILL was brought to redeem an ancient mortgage, the 
mortgagee demurred, in which caſe there was infancy and 
coverture for 60 years, the demurrer was ſaved to the hearing, 


3 Chan. Rep. 55, 56. 22 Car. 2. Pratt v. Allen, 


(K) To Bills. Where it is to ſubje& to a Penalty, 


Fortciture, &c. 


I, A PURCHASED the effice of deputy of a biſhop's re- 

* piſter, for a term of years of the defendant, but was 
turned out before the years expired, and the defendant having got 
the deed in his own bands, refuſed to deliver it to the plaintiff, 
A. brought his bill for relief, Defendant demurred upon the 
5 and 6 Ed. 6. againſt fale of offices of juſtice, or the deputation 
thereof; and averred, that the office of regiſter concerned the 
adminiſtration of juſtice, and for that the plaintiff by his bill had 
confeſſed, that he had given money, or contracted for it contrary 


to the meaning of the ſtatute ; therefore he was diſabled to ex- 
| ecute 
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ecute the fame, and the demurrer was held good. N. Ch. R. 27, 
9 Car. 1. Lake v. Pridgeon. | 

2. A, preſented a parſon to a living, and took a bend to reſign 
on regueſt at any time within ſeven years; A's houtekeeper beiag 
the parſon's filter, get away the bond, aud delivered it over to the 
parſon. A. brought a bill to diſcover, and to be relieved ; de- 
fendants demurred, and demurrer allowed. 2 Vern. R. 242, 
Mich. 1691, in the Caſe of Brainham v. Manningps, cited per 
Com'r. Hutchins, as Forteſcue's Caſe. 

3. Pickering ſeiſed of land, and Sir J. Werden of a fee farm, 
iſſuing out of it, paid taxes only after the rate of 15. and 3d. per 
pound, and retained for the fee farm at the rate of 4s. at which 
the land-tax was, on which Sir J. Werden, owner of the fee 
farm rent, brought his bi! in the Exchequer, and prayed that 
Pickering ſhould jet forth the value of the land, and what rent he 
received, and what he had paid for taxes, to which bill Pickering 
demurred, and the demurrer allxved, notwithſtanding the Cas? 
OF SHERINGTON was cited; the whole matter there appearing, 
and this being on a demurrer, which was made the difference, 


12 Mod. 171, Hill. 9 W. 3. Pickering's Caſe, 


(L) To Bills by Purchaſors. 
1. * S to diſcover a truſt 4 a mortgage, and to redeem, was 
en 


brought by the heir ; defendant demurs, for that it was to 

ſecure the payment of money borrowed of them by the anceſtor, 

without any truſt, and for that the defendants were zwilling to re- 

j U 522 convey, free from incumbrances done by them, on payment of 

5 principal and intereſt, by which means the plaintiF may have the 

eſtate again, in as good condition as when it was made over to 

them by the anceſtor, ſo that it was not material to the plaintiff, 

if there was any truit repoſed in the defendants in the ſaid mort- 

gage or not; demurrer allowed with coſts. Fin, R. 214. Trin. 
27 Car. 2. Harvey v, Morris and Clayton, 


(M) To Bills. For not ſctting forth any Title. 
1. EMURRER becauſe // que vie was not ſhewn to be 


| | alive, and over-ruled the demurrer not to be good. 
Toth. 136. cites 37 Eliz. Victor v. Read. 

2. Plaintiffs claim a title under a fine and recovery on a deed to 
dead the uſes, Defendant demurs, for that plaintiff made out 
: no title, hecauſe ſuch fine and recovery was never levied or ſuffered, 
L or if they were, yet it is not alledged that the parties to the fine 

or deed of uſes were then, or,afterwards, ſeiſed or 74 750 of the 
| lands in the bill, whereby to enable them to make ſuch aſſurance 
as in the bill; ſo that the ſaid bill is very uncertain and inſuffi- 


cient in thoſe particulars thereof whereby any relief or —— 
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is fought ; demurrer allowed with coſts, and plaintiff to amend 
his bill as he ſhall be adviſed. Fin. R. 268. Mich, 28 Car. 2. 
Lawrence and Hetley v. Doughty. 

3. Bill by an occupant againſt defendant who had got the ori- 
ginal leaſe and threatened to cancel it and take a new leaſe from 
the biſhop. Defendant demurred for that the plaintiff did nat 
aver the life or lives of any of the nominees in the leaſe were then 
in being at the death of the leſſee, and that this court doth not 
countenance the title of an occupant againſt a purchaſer for a valu- 
able conſideration, Demurrer allowed, but without coſts, and 
diſmiſied the bill. Fin. R. 270. Mich. 28 Car. 2. Roſſer v. 
Evans. 

Executor brought a bill for recovery of ſome of teſtator's aſſets, In a note 
A. the bill did ted ow hath had ek Pors 4% any = * 10 
whereupon the defendant demurred. And upon the Court's i, ſaid that 
aſking the regiſter what the courſe of the Court was in this point, L4. K. 
he ſaid, that the plaintiff's bill ought to allege that he had duely —_—_ 
proved the will; but though he did not mention in what court it firſt came 
would be well en8ugh ; whereupon Ld. C. Macclesfield allowed into Chan- 
the demurrer. Wms's Rep. 753. Mich. 1721. Humphreys v. 2 
Ingledon, that a plaine 
ni/rator cught to fbew by his bill, where he had taken out adminiſtration, to the —— 
fer.dant might know in what court to look for it, which might be void, if taken out under a wrong 


uri{diftion ; but that of late, the general allegation of having duly taken out adminiſtration, has 
ta held good, eſpecially where (as on demurrer) the cauſe is not then to be determined, but he 
muſt (hew bis letters of adminiſtratian at the bearing. And the note ſays, that this was fo faid, 
aud determined by Lu. King, 13 Dec. 1732, in Caſe of Stone v. Baker. 


5. A ſci. fa. was brought by an executor to revive a decree, 
The teſtator died ſeiſed of bona notabilia in 2 dioceſes within the 
pravince of Canterbury, and the executor proved the will only 
in the arch-deaconry of 8. Ld. C. Macclesfield, upon this being 
pleaded, ordered, that the plaintiff ſhould not proceed any further 
in his ſuit unleſs he ſhew the defendant a 5 probate of the 


will, Wms's Rep. 766. Mich, 1721. Comber's Caſe. 
(N) To Bills of Revivor or Review. [ 523] 
. 
1. BILL of revivor was brought, which was to revive all 


former proceedings, and particularly an order by conſent. 
The defendant demurred to the bill, for that it ſought to revive 
that order, whereas the feme, who was party to it, was executrix, 
and only during her widowhood and her executorſhip to ceaſe on her 
marriage, and ſhe being married ſince, her executorſhip, and con- 
ſequently her conſ-nt, was determined. And upon debate (which 
was the only work of the day) the demurrer was allowed. Chan. 
Caſes, 77. Mich. 18 Car. 2. Hampden v. Brewer. 

2. A demurrer was to à bill of review exhibited on new matters » Chan. 
for that it ough: not to be admitted where the matter was of the Rep. 66. 
#nowledge of defendant at the time of the anſwer and _— 40 1 
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cents being though then there was no proof, but afterwards the prof came ts 


— light, and herein was cited a caſe where the defendant'ſet forth 


plaintiff, bi: gerd hat made 2 title by anſwer, but were 4% afterwards, and a 


1-02'>4- Gecree againſt them; but coming to light afterwards, the bill of 
cia ed, ta 2 2 ; — 3 2 
the (2 © review was admitted. But per Ld. Keeper, this cafe is not like 


feemed of the other, and ſo in effect diſmiſſed the bill, but then gave time 
no weight to produce precedents, 3 Ch. R. 76. July 1672. Chambers v. 


to the plain. £5 , 
t#'s pur. Greenhill. 


Foie, and diſmiſſed the bill of review. 


3. Bill of review was brought, and errors aſſigned in the decree. 
Three errors were aſſigned; defendant pleads money ſtill due to 
him, which plaintiff ought to have paid before he be admitted to 
a bill of review, and demurred 2s follows, viz. For that there 
doth not appear fuch error in the body of the decree, for which 
the ſame ought to be reviewed or altered, and that the fuppoſed 
errors ariſe from matters of fact not therein mentioned. The 
Court over-ru!ed the demurrer as to the firſt ęrror, but allowed 
the demurrer to the ſecond and third errors. Fin. R. 36. Mich. 
25 Car. 2. Tredcroft and Rigg v. White. 


(O) To Anſwers and Replications. 
2 Frem. 1, FYEMURRER 0 an anſiuer- to a bill of revivor, which 


"4, "a tendeth to draw into examination de novo an agreement 
S. C. ates Contained in the decree 3 though the Court thought it un- 
ir 23 2 de- reaſonable, yet doubted what to do as to the demurrer; ſome at 
au nue, the bar ſaid, that the Court ſhould have been moved in this ſpecial 
to a bill of Caſe for an order to reſtrain an examination of matters formerly 
3 de Examined, and it was now ordered that no matter examined to 
demuter before ſhould be re-examined. The reporter ſays, he takes it 


was, be. that this was the rule that was given. Sed quære. Ch. Caſes, 56. 
ezuſe i Trin. 16 Car, 2. Williams v. Owen and Arthur. 


would ten 

to perjury, and infiniteneſs, to examine things examined and decreed, and that the Court was 
of that opinion, but that as Well the defendant's counſel as the Court ſaid, that there could be no 
demurrer upon an anſwer in equity, but Serjeant Glyn for the plaintiff ſaid, he had known it, The 
Court made an order that there ſhould be no examination of that which hach beca examined be- 
fore, and that was the rule. 


L 524) 2. The plaintiff putting matter in the replication, which was 
| not contained in the bill, and which matter the plaintiff knew of 
at the exhibiting the bill, the defendant pleaded and demurred to 
the replication, which this Court allowed of. Chan. Rep. 259. 
17 Car. 2. Goodfellow v. Marſhall. 

3. A decree bein; made, and a bill brought to execute the de- 
cree, the defendant ſet forth a parol agreement in bar. Ihe plaintiff . 
demurs, and Ld. Chancellor allowed the demurrer, though the 
agreement was ſubjequent to the decree. The decree ſhall pro- 
ceed, and if the defendant will have advantage of the agreement, 
let him bring an original bill; for if he have advantage by it 

| | in 
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in way of defence, one witneſs may ſerve his turn, but to an 
original bill here if he in his anſwer denies the greement one 
witneſs will not convict him, ſo as by this way of anſwer the 
plaintiff ſhould loſe the benefit of his anſwer. 2 Ch. Caſes. 
8 Mich. 31 Car. 2. Walklin v. Walthall. 


(P) To Subpcena, &c. 
I. "IE demurrer was to a 22 in the nature of a ſcire 3 Chan. 


acias, and it was becauſe he that brought the ſubpoena — 

did not thereby alledge himſelf to be the heir or executor to him Lake, S. c. 
that had the decree; reſolved, that there never was any demurrer in totidem 
of this nature before, and the ſubpœna was no record nor any re 
where filed, and ſo not to be demurred to; but the cauſe was Rep. 180. 

to be ſhewn upon the return of the writ on the order, and the p1-246.5.C. 
order did mention him that brought the writ to be both heir and ig 
executor, ſo this demurrer was conceived very ridiculous and Gib. Equ. 


ever-ruled. Ch. Caſes, 50. Paſch. 16 Car. 2. Wan v. Lake. 279 234 
by Ld, Ch. Baron Gilbert. 


(Q) - What ſhall be over-ruling a Man's own 


Demurrer. 


I. diet nr is having demurred, for that the plaintiff 

had made no title to himſelf in the bill (as in truth he had 
not.) Hutchins inſiſted that the defendant had over- ruled hes own 
demurrer by having anſwered over to ſeveral parts of the bill. 
But the matter of fact being denied, and there being no books 
in court the matter was adjourned. Vern. R. 90. pl. 79. 
Mich. 1682. Savage v. Smalſbrook. 

2. Where a man demurs, for that the bill contains ſeveral 
matters not relating one to the other, and in ſome whereof the de- 
fendant is not concerned, if by anſwer the defendant doth more than 
barely deny @mbination and confederacy, he over-rules his de- 
murrer, Per Jefferies C. Vern. Rep. 463. pl. 442. Trin. 
1687, Heſter v. Weſton, | 


(R) At Law. In what Cafes; and how con- [ 525 } 
ſidered. | 


1. TNDUISITION found that 2 S. Held certain lands of the 

King, as of his honour of Glouceſter which is not in capite, 
upon which proceſs iſſued again/t M. S. who had intruded, &c. and 
fo ſue livery, and becauſe this tenure is not in capite, and therefore 
uvery is not due, the party demurred in law upon the record; 


for 
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for there is no cauſe of livery, Br. Demurrer, pl. 25, cites 
32H. 8. 

2. And where a man declares upon a ſtatute, and recites it other- 
wiſe than it is, or pleads a flatute etherwiſe than it is, the other 
may demur upon it; for there is no ſuch law, if it be miſre- 


cited. Ibid, 

3. A demurrer is properly called @ plea; for the placitum is 
nomen collectivum. See Ld. Raym. Rep. 22. and Carth. 334, 
335. Mich. 6 W. and M. in B. R. in Cafe of Wilſon v. Law. 


4. Where a demurrer is preper, the other party is bound to 
Join ; and though it be on a plea in abatement if the demurrer is 
proper and appoſite the other muſt join, Comb, 306. Mich. 
6 W. and M. in B. R. Campbell v. St. John. 
The deſend- 5. There can be no ſuch thing as a demurrer in abatement. 
ant demur- Per Holt. Ch. J. 6 Mod. 195. Trin. 3 Ann. B. R. Anon. 


red in abate- 

ment, and plaintiff joined in bar, and judgment final for the plaintiff; for the Court ſaid, they 
knew not what a demurrer in abatement Was, for if the cauſe be apparent to the Court, they 
would abate the writ, &c. themſelves, or elſe it ought to be pleaded, and they ſaid they would 
turn all ſuch demurrers into bars, though Eyre quoted Wunbiſh v. Will&ghby, in Plowd. for 
' 2 precedent of a demurrer in abatement. 6 Mod. 198. Irin. 3 Ann. B. R. Docmannee v. 
Davcnant.— 1 Salk. 220, Docminique v. Davenant. S. C. held accordingly, 


(S) Where it is a Confeſſion of Matters of Fact. 


1. TIN treſpaſs the defendant juſlified to retain goods in pledge for 
I 10ʃ. 27 the 2 and the plaintiff demurred N 
dy this he confeſſed the debt, by the opinion there, therefore ought 
to have taken proteſlation of the debt, and then ts have demurred 
, upon the plea, &c. Br. Demurrer, pl. 24. cites 5 H. 7. 1. 
Ademurrer 2. A demurrer is a confeſſion of all matters in fact, but not of 


emmiti nr matters in law; for by it they are put in judgment of the Court. 
& 7 


- + Fad PI. C. 85. a. Hill. 6. by Mountague Ch. J. in Caſe 


p1d:4; of Partridge v. Strange and Croker. 

per Cur, 

Freem, Rep. 39 Trin. 1672. C. B. King v. Rotham. Ereem, Rep. 199. pl. 202. 

Trin. 2675 Skedwin v. Lampen. S. P. per Cur. A demurrer confeſſes only matter of fact, 

end that only when it is well pleaded; but it never confeſſes matter in law; per Holt Ch. J. 

Ld. Raym. Rep. 18. Trin. 6 W. & M. in B. R. cites S. E. & 5 Rep. 96. 
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= 2 thing 3. A demurrer in law, is never a confeſſion of a thing *. 
1 1 the record, but only of that which may fland with the record, for 


ly alleged 
Rico. Otherwiſe, ® his confeſſion would be vain and ſhould not bind the 


fefſed by Court; per Cur. Cro. J. 12. Paſch, 1 Jac. B. R. in caſe of 


ou — Arundel v. Arundel. 


other viſe; per Anderſon Ch. J. Goldſb. 52. pl. 1. Trin. 29 Eliz. in Specot's Caſe. 


4. As a demurrer at common law id confeſs all matters formally 
pleaded ; ſo now by the flatute a general demurrer does confeſs all 
matters pleaded thaugh unformally, according to the forms meant b 
the ſtatute 27 Eliz. 5. For ſuch forms are now not — 
not being expreſſed in demurrer. Hob. 233. at the end of 
pl. 295. Mich. 12 Jac. in the Caſe of Heard v. Baſkerville. 


5. A 


—2 


0 : W 
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5. A general demurrer confeſſes not the matter; as if in debt 
upon a bill, defendant pleads payment, and the plaintiff demurs, 
that demurrer does not confeſs the payment; per Warburton J. | 
Arg. Hutt. 15 Trin. 13 Jac, 14 

6. If the count, plea, replication, &c. upon which the demurrer Mountague 
was, 1s good; then all the matter which is contained in the count hows J. _ 
or plea is confeſſed, but if the count or plea be vitious, then it lately 1 ! 


is otherwiſe. 2 Roll. R. 22. Paſch. 16 Jac. B. R. in caſe of agreed in | 


Holford v. Plat, cited per Cur. as a difference taken 17 Aſſ. pl. 2. the * 
quer, in the 

31 H. 6. & 22 H, 6. 8 = 
Commen- ; 


dams, and fo adjudged, that where title for the King was contained in that plea, on which the | 
plaintiff demuried that there this queition was no queſtion of the King's title, becauſe the plca 4 
was not good. 


7. On a ſcire facias to repeal a patent to B. for a market to be 
held at C. reciting that there was an ancient market long before | 
kept at R. within half a mile of C. and that there was an ad quod | 
damnum taken outs before the new patent, and the inqueſt there- 1 
upon taken, found it not to be to the damage of any, and that it + 
was executed by ſurprize and without notice; and that not with- | 
ſtanding it was to the great damage of the former market, &c. 
to this ſcire facias B. demurred. But the Ld. Chancellor Finch 
(aſſiſted by North Ch. J. of C. B. and Jones J.) gave judgment 
for repealing of the patent; for the return of the writ of ad quod 
damnum, was not concluſive, and here by the demurrer it is con- 
feſſed to be to the damage of the former market. 2 Vent. 344. Hill. | 
31 & 32 Car. 2. in Canc. Sir Oliver Butler's Caſe. 1 

8. Indebitatus aſſump/it for a horſe ſold for 20l. The de- Y 
fendant pleaded within age. The plaintiff replied, that he ſell 
him his harſe for his conveniency to carry him about his neceſſary 
affairs; to which the defendant demurred. And the ſole queſ- 
tion was, whether an action would lie againſt an infant for money 
for a horſe fold? It was urged on the defendants part, that an 
infant was chargeable only for neceſſaries, as meat, drink, clothes, 
lodging, and education, and cited 3 Cro. 175. 1 Cro. Ayliff v. | 
Archbold. Latch. 169. But the Court were of a contrary opi- by 
nion, for the plaintiff having averred, that he ſold him the horſe {1 
to ride about upon his neceſſary occaſions, and the defendant | 
having confe/ſed it by his demurrer, it muſt now be taken to be "1 
ſo; it the defendant had traverſed, then the jury muſt have judged 
of it, whether it was neceſſary or convenient, or not, and fo like- 
wiſe of the price of the horſe, whether it was exceſſive or no. Tl 
Jud. pro quer. niſi. Freem. Rep. 531. pl. 715. Mich. 1680. . 
Barber v. Vincent. | ; 

9. An action on the caſe braught upon an inland bill of ex- 1 Salk, 125. f 
change, in which the plaintiff declared upon a ſpecial cuſtom in ar - _— 

London, for the bearer to bring the action, &c. and upon a de- ing. — 
murrer to the declaration it was held, that the defendant having Sn. 345. 
demurred, without traver/ing the cuſtom, he had thereby confeſſed ds * 
there was ſuch a cuſtom, though in truth there was not, and for q. — 


that reaſon the plaintiff had judgment ; for though the Court takes 8 
| notice =» 28 


— 2 
_- ———üU—ͤ— — — — TT — 
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S. P. does notice of the law of merchants, * as part of the law of England, 

mo od. yet they cannot take notice of the cuſtoms of particular places; 

35. S. C. ad. and this cuſtom as ſet forth in the declaration, being ſufficient to 

Judged ac- maintain the action, and the defendant confeſſing it by his de- 

words. murrer, he has given judgment againſt himſelf. 3 Salk. 68, 69. 
pl. 5. Paſch. 5 W. 3. B. R. Hodges v. Steward. 

8. If a thing be laid by way of preſcription, which does not lie 
in preſcription, and it be demurred unto, that does not confeſs it; 
for it this be a courſe of the court it is law, and if it be law we 
are to take notice of it. Per Holt Ch. J. Obiter. 12 Mod. 573. 
Mich. 13 W. 3. | 

9. Demurrer confeſſes nothing but what is materially alleged. 
Arg. and ſeems admitted. 12 Mod. 578. Mich. 13 W. 3. 

10. A demurrer is admitting the matter of fact, ſince it refers 
the law ariſing on the fatt to the judgment of the Curt, and there- 
fore the fact is taken to be true on ſuch demurrer, or otherwiſe 
the Court has no foundation on which to make any judgment. 


Gilb. Hiſt, of C. B. 55. 5 


(T) General Demurrer; what is aided by it. 
Duplicity. 


8. P. For I. HE who demurs for double plea cannot demur by the com- 


double plca 
+ no cauſe prefoly to demur for the doubleneſs ; for a double plea may be found 
erer. A ſufficient plea, unleſs for the inconvenience, that the one may 
Br. Doble be found for him and the other againſt him; per Forteſcue, 
=—_ 1 15 Br. Demurrer, pl. 7. cites 37 H. 6. 6. 
6. 6. 2. In caſe of a general demurrer, he ſhall have benefit of every 
thing mentioned in the record, or of every point given him by the 
law, but otherwiſe in a ſpecial demurrer. Per Montague Ch. J. 
Pl. C. 66. Mich. 4 E. 6. in Caſe of Dive v. Manningham. 
3. Upon a general demurrer, he that demurs ſhall have ad- 
vantage of a double plea, Palm. 232. cites it as reſolved, 4 Eliz. 
Ayer v. Joyner. | | 
Upon a ge- 4. If one demurs generally to a double plea, it is not good at 
dera de, this day; per Anderſon Ch. J. Gouldſb. 52. in pl. 1. Trin. 
murrer du- 3 P 
plicity is 29 Eliz, 
net Tatai. 


Comyns's Rep. 115. Paſch. 13 W. 3. B. R. in Caſe of Lamplugh v. Shortridge. 


5. At this day by the flatute of Eliz. where there is a plea 
without à colour, a plea amounting ts a general iſſue, or a double 
plea ; the demurrer to ſuch pleas onght to be ſpecial ; ſo if there 
be only want of form, a general demurrer 1s not ſufficient, as it was 
at the common law. The law rejects double pleas, and pleas 
amounting to the general iſſue; becauſe they are ſuperfluous, and 
incumber the roll. Lex rejicit ſuperflua, Jenk. 133 pl. 72. 

6. In treſpaſs, &c. the defendant as to the force and arms, 


pleaded nat guilty, without ſaying & ag hoc ponit ſe ſuper — 
ans 


mon demurrer that the plea is inſufficient, but ought ex- ' 


1 


Vor. VII. Q q 4. Contra 
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and pleaded over to the treſpaſs ; the plaintiff demurred to this plea, 
for that it was double, inſufficient, and wanted form ; per Cur. the | 
want (et de hoc ponit fe ſuper patriam) is matter of form, and 
therefore the plaintiff ſhall not have advantage thereof upon this 
demurrer, without ſhewing it for cauſe, and for that reaſon judg- 
ment was given for the defendant. Sid. 216. pl. 20. Trin. 
16 Car, 2. B. R. "Thacker v. How. | | 

7. In demurrer for duplicity, it is not ſufficient to demur gaia [ 528 
duplex eſt or duplicem habet materiam ; but the party m¹νj˖ ſh:ty Comyns's 
wherein; for the ſtatute, by requiring to ſhew cauſe, intended 1 
to oblige the party to lay his finger upon the very point; per bel per 
Holt Ch. J. 1 Salk. 219. pl. 5. Paſch. 13 W. 3. B. R. Cur. ac- 
Lamplugh v. Shortridge. cordinglys | 


= 
13 | 
1 
14 
» 
4 
5 


* 


8. By the 4 & 5 Ann. 16. no advantage can be taken upon See tit; | 
a general demurrer, of ſuch faults in form as would be cured by — 3 | 
verdi#t, but ſuch defects in pleading are aided upon a general jcofails ( 1 
demurrer by that ſtatute. 10 Mod. 251. 348. Trin. 13 Ann, | 
and Hill, 3 Geo. 1B. R. Cole v. Hawkins, 

g. Debt was brought upon a judgment in C. B. and the decla- 
ration was Eſſex ſcil'. though the judgment was at Weſtminſter, 
and therefore the action ought to have been brought in Middleſex; 
the 1 demurred generally. It was urged, that this was | 
aided by 4 & 5 Ann. cap. 16. that the laying the action in a wrong j 
county goes only to the form and courſe of proceeding, and not to f 
the right of action; that if a trial had been in this caſe by an Eſſex | 
jury, it would have been good after a verdict; yet the ſtatute 16 | 
and 17 Car. 2. aids only ſuch defects as do not hinder the Court f 
trom giving judgment according to the right of the action, fed | 
non allocatur ; for the 4 and 5 Ann. des not give any remedy upon 
demurrer, but in matters of the ſame nature with thoſe which are 
there ſpecified. Judgment for the defendant. But plaintiff was 
afterwards allowed to diſcontinue on payment of colts, Comyns's 


Rep. 305. Mich. 5 Geo. 1. C. B. Hedgethorn v. Thurlock. 


(U) Peremptory. In what Caſes. | 


I, HEN the demandant or plaintiff demnrs whon gd 10 

the writ pleaded by the tenant or defendant, the jud z- 

ment is not peremptory to the tenant, but a re/Pondeas cu/ter, 

Thel. Dig. 238. Lib. 16. cap. 11. S. 1. cites Mich. 31 E. 3. 

Brief 343. Notwith/landing that diy be given till another term, 

cites 34 H. 6. 9. Aft, 1. 6 E. 3. 241. 5 E. 3. 2%. and 
22 H. 6. 63. 

2. Where the demurrer is upon the cauſe of removing the 
plea, the judgment is peremptory to the defendant, Thel. Dig. 
239. Lib. 16. cap. 11. S. 9. cites Mich, 27 H. 6. 4. 

3. In entry ſur diſſeiſin demurrer upon plea to the writ, or to the 
a2tion of the writ, is not peremptory. Br. Peremptory, pl. 68. 
Cites 34 H. 6. 8. | 
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4. Contra if iſſue be thereof joined and tried per pais, this is | 


peremptory to the tenant, and only to the writ as to the de- 
mandant. Ibid. 


5. Cui in vita of four acres of land in D. the tenant pleaded 


to the writy that the demandant himſelf had recovered ene acre 
parcel of the demand againſt the tenant, and entered upon plea 
pleaded in the affiſe to the writ, and the demandant pleaded an 
e/ioppel that the tenant ſhall not {a , that P. in which the recovery 
by the aſſiſe was had, was a hamlet of D. upon which they 4e- 
murred, Per Littleton, this is only a reſpondeas ouſter. But 
Moyle ſaid yes, {that it was more] for you were at iſſue in the 
cui in vita, and this plea was pleaded. to the writ, viz. the re- 
covery of the parcel by the aſſiſe in P. which is a hamlet of D. 
and upon the demurrer to ſay this you are eſtopped, and therefore 
the i ue is watved, and ſo the demurrer is peremptory; for it is 
not like to a plea pleaded in abatement of the writ before iſſue 
joined and demurrer had upon it, which all the juſtices granted, 
quod nota, and ſo fee that demurrer upon a difatory plea after iſſue 
joined is feremptory; for it is pleaded to avoid the iſſue, and an 
iſſue tried is always peremptory. Pr. Peremptory, pl. 45. cites 
2.5. 309 | 

6. Demurrer apen plea to the writ pleaded after iſſue joined 
is peremptory to the tenant. Thel. Dig. 239. Lib. 10. cap. 11. 
8. 11. cites I rin. 2 E. 4. 11. | 

7. In appeal it was ſaid, that if the defendant demurs upon a pita 
which is adjudged againſt him, he ſhall be hanged, quod fuit con- 
ceſſum; But this does not ſeem to be of pleas to the writ which 
are not in bar. Br. Demurrer, pl. 17. cites 14 E. 4. 7. 

8. Iflue being joined upon not guilty in tattery, at the aſſiſes 
at Huntingdon, the defendant pleaded an accord without alleging 


ſatisfactian; to which the plaintiff demurred; and the plea being 


certified upon the back of the poſtea, the plaintiff gave the de- 
fendant a rule to join in demurrer; but the defendant refuſing, 
the plaintiff entered judgnent, and took the defendant in execu- 
tion. The Court held that the defendant refuſing to join in de- 
murrer, the plaintiff might lawfully enter upon his judgment. 
Freem. Rep. 252, 253. pl. 267. Paſch. 1678. Abbot v. 
Rugeſley. 


(W) To the Writ or Declaration. Good. 


I. JT debt the defendant pleaded acquittance, which had no print 
of any ſeal, nor it ctuld not be perceived that ever there was 
a ſeal, by which the plaintiff ſaid, that becauſe no print appeared, 
no law ſhall put him to anſwer, and the defendant faid, Sir, be- 
cauſe you do not deny that it is your deed, judgment, &c. and fo 
ſee Special Demurrer, Br. Demurrer, pl. 5. cites 14 H. 4. 30. 
2. In diſceit, if the defendant pleads not his deed in debt upon 
an obligation, and demurs in law upon the declaration, the de- 


murrei 


F 8 8 


Demurrer. 


murrer is void, and the plea ſhall be taken, per Priſot. Br. De- 
murrer, pl. 1. cites 33 H. 6. 10. 

3. So in the writ of diſceit the defendant ſaid, that the ſum- 
moners and veyors were other perjons than thoſe who a peared, and 
gave addition, and the plaintiff ſard, that thoſe whu appeared were 
the ſame perſons who were returned upon the præcipe quod reddat, 
and to the plea plzaded by the manner, &c. and therefore per Priſot, 
the replication ſhall ſtand, and the demurrer is void ; and they 
are at iſſue which ſhall proceed, viz. by examination of the juſtices 
of thoſe who appeared; for where the ſheriff has returned, that 
thoſe are they, who were returned in the firſt action, the parties 
ſhall not have averment to the contrary. Ibid, WITT 

4. Treſpaſs of a horſe, and bridle carried away, by H. S. againſt 
B. who ſaid, that he himſelf was thereof poſſeſſed as of his proper 
goods, till H. S. of B. tork them and gave them to the plaintiff, and 


the defendant retook them at the time of the treſpaſs. The plaint 77 


ſaid, that this H. S. named in the bar, and H. S. now plaintiff, 
are one and the ſamegperſon, and not divers, and to the plea pleaded 
by the manner, no law, &c. and jo the parties demurred in law, 
and the opinion of all the juſtices was, that the plea was good, and 
well pleaded, by which the plaintiff had writ to inquire of the da- 
mages; for by the nient dedire of the defendant, it is confeſſid, 
that the one and the other, are one and the ſame perſon ; for if 


otherwiſe, then the defendant might have taken iſſue upon it, 


and by the nient dedire, the plea of the defendant is not good, 
but amounts to not guilty. Br. Demurrer, pl. 12. cites 13 E, 


4 7. 

2 Treſpaſs by H. B. guardian ef the chantery of B. and the 
chaplains thereof, the drfendant ſaid, that ene H. B. was ſeiſed in 
fee, and leaſed to the d ſendant fer years, which yet continues, and 
gave colour to the plaintiff for the term of life of the leſſor. And 
the plaintiff ſaid, that the ſaid H. B. and this H. B. guardian, 
Sc. are one and the ſame perſon, and not divers, and that the ſaid 
H. B. neuer had any thing in the ſaid land, unleſs in right of the 
chantery aforeſaid, and to the plea pleaded by the manner, and /o 
demurred, &C. and ſo a good demurrer by the diſcio/ing of the ſpe- 
cial matter, and otherwiſe not. Br. Demurrer, pl. 13. cites 21 


76 
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- 4. . g ; 
6. The defendant demurred ſpecial'y, becauſe he was tranſlated Pr. Barr, pl. 


to abbot of another houſe after the mating f the obligation, and the - C 


goods did not come to the laſt houſe, and ſo demurred, Br. De- 
murrer, pl. 9. cites 3 H. 7. 11. | 


7. In a demurrer to a declaration, it is not enough to ſay, quod 


caret forma, but the particular want of form muſt be ſhewn. 2 Ld, 
Raym. Rep. 802. Mich. 1 Ann. B. R. Shortridge v Lamplugh. 
8. A ſcire facias was brought in C. B. to which the defendant 
demurre ] as to a declaration. The plaintiff joined in demurrer, 
and inſiſts that his writ is good, and judgment was given for the 
plaintiff. Error was brought in B. R. and there the judgment 
was affirmed. 2 1d. Raym. Rep. 1504. Trin. 13 Geo. 1. and 

1 Geo. 2. B. R. Blake V. Dodemtad. 
| Qq 2 (X) To 


9. cites 
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So ff rhe one 
takes the en 
tire tenancy, 
and plead: 

in bar, aSſ- 
gue boc, that 
the other any 
thing bas, 

the demand- 


Demurter. 


(X) To Pleas. Good. 


1. T N n2/ance again/t three, the one pleaded in bar, and another 
| made defauit, and the third ſaid, that the land extended 
into titus other wil's not named in the writ, judgment of the writ. 
The plaintiff ſaid, that be, who pleaded ia the writ, had nothing 
in the franktenement, and the esse to the plea pleaded ly the man- 
ner, &. For he who is not tenant ta the franbtenement jhall net 
plead this to the writ, Br. Demurrer, pl. 21. cites 5 E. 3. 10. 
2. In gebt upon arrears of account, the defendant ten dered his 
law, and prayed that the 3 be examined, and upon the exa- 
mination, it was Hund that the matter lay in account, and upon 
this the defendant pleaded in bar, to which the plaintiff ſaid, that 
inaſmuch as the defendant prayed examination, which examination 
is found againſi him, therefore to the plea pleaded by the manner, 
&c, and fo demurred ; for to his pretence thisis peremptory. Br, 


Demurrer, pl. 22. cites 10 H. 6. 21. 


3. In præcipe quod reddit againſt two, if the one takes the entire 
tenancy and vcuches, &c. abſque hoc that the other any thing has, 
the demandant may ſay, that both are tenants as the wit ſuppeſer, 
and demur upon the voucher, and this is gobd iffue ; for the tenant 
tendered travers before, Br, lilues joines, pl. 61, cites 9 
E. 4 . 


ant may ſuy, that bath ave texants ar the writ ſuf poſrr, and demur upon the lar pleaded by the ore 


alone, per Cateſby aud Littleton, ibid, 
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Br. Demurter, pl. 16. ciics S. C. 


4. In fermeden againſt baron and feme, the laron for his fene 
pleaded nm tenure, and the baron eat the entire tenancy and wvouched, 
&c, Catiſby ſaid, the baron and feme the day of the writ pu- 
chaſed, were tenants of the fr anitenements in jure uxoris, &c. Et 
hoc, &c. and to the voucher demurred. Per Tiittleton, in affiſe 
againſt feveral, if the one takes the entire tenancy and pleads in 
bar, the plaintiff may fay that he holds jointly with the other, and 
to the plea plead by the manner. Br. Deinurrer, pl. 20. cites 9 
E. 4. 36. and 22 H. 6. 44. accordingly. 

5. In delt upon an abug ation with diverſe conditions, if the de- 
Fendant ſays that it i: inder upon ſuch condition, and fhews one 
only, which he has per farmed, tie plaintiff may ſay that it is in or 
„pon this condition and others, ti tub ich the defendant has nat an- 
fſwered, and therefore to the plea _ by the manner, &c. and de- 
murred; for otherwiſe he ſhall loſe tue advantage of thoſe con- 
ditions. Br. Demurre:, pl. 18. cites 21 E. 4. 78. 

6. * of $2245 carried away in B. The defendant juſtified 
za S. in the ſame county, abſque hc that he is guilty in B. V aviſor 
ſaid, S. is a hamlet of B. an! to the plea pleaded by the manner, 11 
law, &c, and well; for now he has died, and alſo pleaded nt 
guilty as appears by the replication, and therefore a good demurrer- 
Br. Demurrer, pl. 14. cites 22 E. 4+ 50, F 

Pegs” | 7, 8 


Demurrer. 


7. So in aſſiſe the defendant pleaded froſfinent of F. N. and gave 
cohur. The plaintiff ſaid, that the faid F. M. and the plainti are 
ene and th: ſame perſ;n and not divers, and to the flea pleaded by the 
manner uno law ſhall put him to anſwer, &. And a good demur- 
rer, by which Suliard pleaded over another plea. And fo ſce 
ſpecial demurrer by declaration of the ſpecial matter, and upon this 
concludes with demurrer, Br. Demurrer, pl. 14. cites 22 E. 
4. 50. 

8. In replevin the plaintiff declared in a place calied 8. in B. 
The A fendant fk that his father was ſeijed of 100 acres of land 
in H. called AM. and died ſcifed, and the land deſcended, &c. and 
avowed for damage fraſant, abſque hoc that he tzok them in the place 
called S. and demanded judgment of the writ and prayed return, 
and the plaintiff ſaid, that the loo acres are fo well An by the 
name of C. as by the name of M. and that the place called S. and 
the 100 acres called M. are one and the ſame place, and nat 2 
et hoc, &c. And to the plea pleaded by,the manner, &c. Me law 
Hall put him to anſger. Pr. Nemurrer, pl. 8. cites 1 H. 7. 11. 

9. Wye takin; in a place called B. in N. the defendant 
1uftijied in a place called S. in N. afraid for damage feaſait 
ahſque hoc that he is guilty in B. the plaintiff ſaid, that the place 
is known by the ene name and the gather, and to the plea pleaded by 


the manner, c. and demurred. Br. Demurrer, pl. 19. cites 


8 H. 7. . 

10. Replevin; upon demurrer the cafe was, that the plainti 
in bar to the avawry ſhews that the land was copyhold land grant- 
able in pe ion or reverſion for life, or in fee, and that the lord 
granted the reverſion unto him after the death of MW. who was 
tenant for life, and fſhews the death of M. whereby he entered. 
And it was hereupon demurred ; becauſe he did not fhew the be- 
ginning of I's eflate, nor by whom W. had the eſtate granted 
him. And it was held to be no cauſe of demurrer, becauſe it 
is not the plaintiff's title, but matter of conveyance thereto z 
wherefore it was adjudged for the plaintiff. Cro. J. 52. pl. 24. 
Mich. 2 Jac. C. B. Lodge v. Frye, | 

11. Debt for rent. The defendant pleads ni! debet and fo 
i ue joined, and at the day of nift prius the deferrdant pleads quod 
puis darrein continuance the plaiut: F releajed to him and does net 
name any place where he releaſed, ſo as no iſſue could be taken; 
and to this the plaintiff demurred. And it was adjudged a fault 
incurable. Freem, Rep. 112. pl. 132. Trin. 1673. Gardner 
v. Bloxam. | Rn 
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(Y) In what Caſes a Demurrer makes 3 I 532 1 


Diſcontinuance. 


* 


l. I* trover for a box and 299 peciis argenti, the defendant Comb. 306. 


demurred to the declaration, and the p/aintiff demurred to ind 


the defendants demurrer, and concluded & hoc paratus «/t — Rep. — 
e S. C. a 


243 


. 

13 
„ 

4 


532 Demurrer. 


e Court the defendant maintained his demurrer, and put the matter upon 
1 the Court. The Court held that all is diſcontinued by the 
zac. plaintiff's not joining in demurrer, but demurring upon the de— 
fendants demurrer; fo there is no difference between pleading 
over when iſſue is offered, and not joining in demurrer but plead- 
ing over; both are alike and make a diſcon inuance. 1 Salk. 
219. pl. 4. Trin. 6 W. and M. in B. R. Campbell v. St. John. 
2 Salk. 599. 2. In ſcire facias en a judgment againſt the defendant, he 
Ph $ L985 pleadea in abatement no ſpecification. The priaintiff demurred in 
Wa Cite bar. Reſhondeas ou/ter was awarded. Afterwards the defendant 
i-ue focies pleaded the ſame matter in bar. The plaintiff demurred ; and 
N reg Carthew took exception, that there was a diſcontinuance here; 
gend. becauſe upon the plea in abatement the plaintiff had concluded 
asses his demurrer as if it had been in bar. Sed non allocatur. For 
EAA a where the efendant pleads a good flea in abatement, and the 
wer Hoi plaininff repures new matter, he ought to maintain his writ ; but 
Cz. J.on rf the d, fendant leads an ill plea, though the plaintiff replies and 
concle.des in har, it is not material, Ld. Rayrg. Rep. 393- Mich, 
10 W. 3. Lug v. Godwin, 


* FCG Nis, 
© '$ 


E230 lee . \ 

ters 1i=t himſelf, it Thould be {ix bac parte } but where againft the bail, it ſhould be [in 1 
price} ont tis will reconcile the precedents. 12 Mac 214. Luck v. Goodwin, S. C.u 
n vcire Faces excepiion was taken, that whereas it was (ai, “ Petit judicium pro miſts & 
cn g is in nec parte,” ithat-it ſhould have beca “ in ea parte. But “ in hac parte, was held 
63. 


2. C.cid 3. A demurrer, as an iſſue, muſt compriſe the whole matter in 
| n flew, and if any part be omitted, it is a diſcontinuance, becauſe 
.n 1 i023, the whole matter is not brought before the Court. Arg. 2 Ld, 
zd ent. Roym, Rep., 1021. Hill. 2 Ann. B. R. in cafe of Croſs v. 
"ix ha Pilt>n, cites Yelv. 5. 6. [Trin. 44 Eliz. B. R.J* Johnſon v. 
*$Scc tit, Turner. 

Con mu— 1 


421. Ce, &c. LE. 4] pl. 11. S. . 


If the de- 4. A demurrer ag in abatement to @ replication to a plea in bar 
aner was +» 


awe is not a diſcontinuance, though the plaintiff might have taken 
ment. then judgment by nihil dicit. 2 Ld. Raym. Rep. 1023. Hill. 2 Ann. 
i #42 B. R. Croſs v. Bilſon. 


G ICU» 

c and the plaintiff might take judgment; but neverthele's he was not bound to do it, and 
cee had his cleEtion, and might join in demurier, and the Court upon this joinder ſhall give 
n judement in ber. For the Court is not mnders & by the concluſion of the demurrer in abate- 
wen. 10 give. judgment, as of rignt they ought, upon the whole record, Per Cur, 1 Salk. 5 
P. 8, tie cond reſolution, in the Calc of Crols v. Bilſon, i beth the 


5. In tre/paſs the defendant demurred after iſſue joined upon dt 


injuria ſug * abſgue tali cauſa, it is a diſcontinuance and ill. 


2 77 Raym, Rep. 1482, 1483. Paſch. 13 Ges, I. B. R. Aﬀett 
V. incent. ; f ; | 


(Z) To 


Demutrer. 


(Z) To Pleas. Where a ſtay of Proceedings. 


I. F* waſt it was agreed, that where a man joins iſſue for part, 
4 and demurs in law for part he ſhall not have venire facias 
or writ to inguire of the wal, or writ to inquire 1 the damages 
till the demurrer be adjudged. Br. Demurrer, pl. 2. cites 48 
1 | | 
£ In ſcire ſacias per Huls and Tirwit, where a man joins iſſue 
for part, ard demurs fer the ri}, the iſſue ſhall be tried before the 
demurrer adjudged. Br. Demurrer, pl. 3. cites 11 f. 4.5. 
3. Where they are at ſve for part, and at demurrer for the 
reſt, the iſſue ſhould be tried fir/t to enquire of the damages, ſo that 
judgment may be given after of all at one and the ſame time, per 
Thirn et non negatur. Br, Demurrer, pl. 4. cites 11 H. 4. 75. 
4. In treſpaſs of beaſts taken, tie defendant pleaded to parcel nat 
guiliy, and ro the rl another plea, whereupon the plaintiff de- 
murred and the fir/t iſſue was found again/t him by niſi prius, and 
he prayed judgment upo it, and had it betore the demurrer tried. 
and ſo (ee the iſſue tried before the demurrer, and judgment alſo 
before that the demurrer was diſcuſſed, Br. Demurrer, pl. 23. 
cites 32 H. 6. 5. 
5. Treſpaſs upon anno 5 R. 2. the defendant pleaded not 
guilty to part and fo to iſſue, and pleaded anther plaa of the reſt, 
whereupon the plaintiff demurred in law, and yet venire facias 
iſſued to try the iſſue, Br. Demurrer, pl. 10. cites 3 E. 4. 2. 


(A. a) Demurrer to Part, and Plea to Part. 


I, * a man in action demurs for part, and joins iſſue for the reſt, 
venire facias, or writ of inquiry of damages, or writ of waſt, 
or the like ſhall not iſſue before the demurrer be tried, by reafon 
of the damages. Br. Trials, pl. 129. cites 48 E. 3. 15. 
2. In ſcire facias, if he joi2s iſſue for part and demurs for part, 
the iſſue ſhall be tried before that the demurrer ſhall be adjudged, 
per Huls and Tirwit. Br. Trials, pl. 24. cites 11 H. 4. 5. 


(B. a) Judgment on Demurrer on Plea to the Writ, 
or on Plea in Maintenance of the Writ. 


* judgment upon demurrer, if the action lies without 
ſhewing ſpecialty or not, it is peremptory to the tenant. 
Thel. Dig. 238. Lib. 16. cap. 11. S. 4. cites Mich. 18 E. 3. 
50. 56. and in diverſe other books; but it is to the action. | 

2, Where the plaintiff jews matter in his replication varying 
from the matter compriſed in his writ, and the defendant for this 
variance demands judgment of the writ 2nd demurs thereupon, 


Qq4 the 
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Demurrer. 


the judgment againſt the defendant ſhall be peremptory, if the 
Court awards againſt * him, Thel. Dig. 239. Lib. 16. cap. 11. 
S. 5. cites Hill. 32 E. 3. Bar, 261. 

3. In «ffiſe of rent charge in Warblington, the deed of the 
grant was ta take apud Warblington, and by the clauſe of the 
diſtreſs liberty was given to difirain in other tenements alſo in 
another county, &c. for which judgment was demanded of the writ 
fer the net naming the other tenements, &c. upon which was a 
demurrer, and the judgment a reſpondeas, and not peremptory, 
Thel. Dig. 238. Lib. 16. cap. 11. S. 3. cites Trin. 41 E. 3. 15. 
Charge 6. 41 Al. 3. 

4. In debt the defendant ſbewed forth ſuperſedeas of the Chancery, 
te/lifying that he was a menial ſervant of the Chancellor, &c. and 
demanded judgment if the Court, &c. and the plaintiff rendered to 
aver, that he was net his ſervant, &c. which averment was re- 
fuſed by the defendant, by which he was awarded to anſwer, 
Thel. Dig. 239. Lib. 16. cap. 11. S. 14. cites 21 H. 6. 22. 
But ſays that this exception goes to the juriſdiction. 

5. In præcipe guad reddat of rent, the tenank jileaded a darrein 
ſeiſin in the demandant, to which the demandant ſaid, that he was 
not ſeiſed, &c. And the tenant pleaded plea containing matter 10 
eſtep the demandant to ſay, that he was not ſeiſed of the rent, upon 
which plea the demandant demurred in law, and adjudged againſt 
the tenant that he ſhould anſwer over, for it was not peremp- 
tory. Thel. Dig. 239. Lib. 16. cap. 11. S. 16. cites Mich. 
34 H. 6.8. | 

6. The judgment upon demurrer upon plea to the juriſdiftion 
of the Court is only a reſpondeas. Thel. Dig. 239. Lib. 16. 
Cap. 11. S. 12. cites Mich, 35 H. 6. 4. 

7. The demandant and the prayee to be received were at iſſue 
upon the counterplea of the receipt, and afterwards the praye- pleaded 
that the d:mandant had entered after the laſt continuauce, &c. 
Upon which the demandant demurred, and it was adjudged that 
he recover ſeiſin of the land. Thel. Dig. 239. Lib. 16. cap. 11. 
S. 10. cites Mich. 37 H. 6. 2. | 

8. It is held, that after demurrer in law, if the tenant makes de- 
fault, petit cape ſhall be awarded. Thel. Dig. 239. Lib. 16. 
cap. 11. S. 13. cites Paſch. 8 E. 4. 4. | 

9. In an action of debt upon a bond in C. B. the plaintiff de- 
clares, quad cum the defendant at London, &c. per quoddam ſuum 
obligatorium, &c. omitting the werd ſcriptum. The defendant 
prays oyer of the bond, and it is entered in hac verba, and plæads 
in bar, that the plaintiſf had nct ſpecified the bond according to the 
act of parliament, and the plaintiff demurred. It was moved that 
this was a good plea in bar, for it was a temporary bar. It 
this be no plea in bar, yet now by the demurrer the plaintiff has 
confeſſed, that he hes nit ſpecified the bend, and therefore the Court 
cannot give judgment for him; for by the expreſs words of the 
act of parliament the debt is not recoverable. Trevor Ch. J. 
As to the demurrer, though it does confeſs the matter of not ſpe- 
cifying, yet that ſhall not hinder the plaintiff from having his 

judgment; 


judgment; for want of a ſpecification like all other matters, mat 

be taken advantage of in a regular way and by proper pleading. 

2 Ld. Raym. Rep. 1055, 1056. Mich. 3 Ann. B. R. Copley 
v. Delaunoy. 0 


For more of Demurrer in General, ſee Amendment and Jeokails, 
Pleadings, Plea and Demurrer, and other proper L itles. 


(A) Deodand. © $35] 


I. Tf 2 man be driving a cart, and the cart falls and kills a man, 
the cart and horſes are a deodand. Hale's Hiſt. Pl. C. 420. 

cites 8 E. 2. Corone, 388. 

2. And / if a cart runs over a man and kills him, the cart and 
horſes are forfeited. Ibid. cites 8 E. 2. Corone, 403. 3 E. 3. 
Corone, 326. 342. 
3. So if the timber that hangs @ bell falls and kills a man, the 
timber and bell are both forfeited. Hale's Hiſt. Pl. C. 420. 

4. If a man be getting up a cart by @ wheel to gather plumbs, Hawk. Pl. 
and neither the cart nor harſes moving, the man fails and dies, 2 3 
neither the cart nor horſes are forfeited, but only the wheel. S. 6. — it 


Hale's Hiſt, Pl. C. 422. cites 8 E. 2. Corone, 409. - * _ 
if a ſhi 

a fall from which a man is drowncd in the freſb water, ſhall be forfeited ; but not the „ 
therein becauſe they no way contribute to his death; and by the ſame reaſon it is, that if a man 
getting up the ſhafts of a waggon falls to the ground and breaks his neck, the horfes and waggon 
only are forfeited and not the loading; becauſe it no way contributed to his death; for which 
eauſe, where a thing not in motion cauſes a man's death, that part only, which is the immediate 
cauſe, is forfeited. But if he had been killed by a bruiſe from one of the waggon wheels, being 
in motion, the loading alſo would be forfeited ; becauic the weight thereof made the hurt the 
Freatcx. gee pl. 17. 


5. If a man falls from an hay-rick whereby he dies it is ſaid 
nota, not adjudged) that it ſhall be forfeited, Hale's Hiſt. 
I. C. 422. Cites 3 E. 3. Coron. 348. 

6. If a man be killed, the property of his goods are in his executors 
or adminiſtrators, and are not deodand, per Belk. Br. Property, 
pl. 42. cites 8 R. 2. and Fitzh. Indictment, 27. 

7. If a man hills another with my weapon, the weapon is for- 
feited as deodand, and yet no default in me, unleſs for not better 
Ben it from him. Br. Forfeiture de terre, pl. 112. cites 
Doct. & Stud. Lib. 2. cap. 51. fol. 157. 

8. If my berſe firikes a man, and afterwards I /el! him, and — 

| ' wards 


| 
| 
* 
| 


$35 Deodand. 


wards the man dies, the horſe ſhall be forfeited. Arg. Pl. C. 
260. b. Mich. 4 & 5 Eliz. in Caſe of Hales v. Petit. 
| 1 9. If a man riding in a river is drowned by the viglence of the 
Fe. ſtream, or ſudden fur of water, the horſe ſhall be no deodand. 
Cafe feems Per Montague and Haughton, J. 2 Roll. R. 23. Paſch. 16 Jac, 
te de S. C. B. R. The King v. the Lord Cavendiſh. 
& S. P. held 
accordingly per tot. Cur. For the water, and not the horſe was the caufe of his death, 
Per Cur. Poph. 136. Anon. ſeems to be S. C. 

If the hoite carry bis rider furicer into the river than he wanted, ſo that by the depth or ſtrength 
of the fiream h- s drowned, there the horſe ſhall be a deodand. Per Haugiton J. 2 Koll. 
Rep. 23.———t ifihe hore 1915 bim, and the iream carried him to a mill, and the + wheel 
of toe mi! killed him, the horſe and the wheel. are both forfeited, Citcd per Poliexfen Ch. I. 
to he been io aciidged 2 Salk. 220 — But then this throwing mutt not be by the violence of the 
weter. 2 Salk. 249, cues Cro. J. 483. Lord Chandois's Caic. —Hawk. PI. C. 65. cap. 26. 
S. 6. ys, it ſeems clear, that when a min riding over a river, is drowned tarough the violence of 
the ftream, the horſe is not forfeited ; becauſe, not that, but the. waters, cauled his deata, 

+ Hale's Hiſt, Pl. Cr. 420.S. P. cites 8 E. 2. Corone, 389. | 
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Sid. 204, 10. A man was hanged by a bell-rope in the church ; the 
ade queſtion was, if the bell ſhall be forfeited? Ihe Court was di- 


ded the bell vided. Lev. 136. Trin. 16 Car. 2. B. R. The King v. the 


being fixed; church- wardens of Axminſter, 


but proceſs 
was itayed till the Court are further adviſed, and it was not moved again, and ſo thoſe of Axminſter 


enjoyed their bells. —Raym. 97. S. P. and ſecms to be S. C. adjoinatur.——Per Holt. 
Cg. Ja bell cannot be a deodand. 6 Mod. 187, Tin. 3 Ann. B. R. Obiter.— — Hawk. 
P.. C. 66. cap. 26. S. 5. ſays, that it cannot according to the late reſolution, unleſs it was ſevered 
bciore the accident happened. 


II. A dvr or gate which per vim venti, Ic. kills a man by being 
forced upon him, is not a deodand. Arg. quod fuit conceſſum 
per Cur. Sid. 207. Trin. 16 Car. 2. B. N. in Caſe of the King 
v. Croſſe and Dabbyn, alias Axminſter Pariſh's Caſe, 

12. If a jack-w-ight falls and kills a man, nothing is forfeited 
but the weight, and not the jack which moves it, becauſe part 
of the frechold. Arg. Sid. 207. | 

In a great 13. Part of a had of tjnn with the earth killed a man, ad- 
— 2 judged, that nothing ſhould' be forfeited but that part which fell. 
earth fel! Arg. Sid. 207. Cites 12 R. 2. Fitzh. Forfeiture, 20. 


«pona miner 


aud killed him; only that parcel, and the whole, was forfeited for a deodand, Jenk. 64. pl. 21. 
euics S. C. 


14. Sail of @ windmill killed a man as it was turned with the 

wind. Arg. Sid. 297. cites it as held per Clench and Fenner, J. 

that the fail ſhall not be deodand, becauſe it is parcel of the frank- 
tenement, and ſhall go to the heir and not to the - executor, 

Clench ſaid, that the linen might be forfeited, but Fenner denied 

it, becauſe it participates of the nature of the ſall itſelf, 

Prynn's 15. In aqua dulci a ſhip: may become a deodand, but in the ſea, or 
Abr. of in aqua falſa, being an arm of the ſea, no deodand of the ſhip or 


— any part of it, though any body be drowned out of it, or other- 
51 E. wiſe come by their death in the ſhip, becauſe on ſuch waters, ſhips 


Num» 73: and other veſſels are ſubject to ſuch dangers upon the raging waves, 
gin reſpe to wind and tempeſt; and this diverſity all our ancient 


tion and 
er ver. lawyers do agree in, and it does more eſpecially appear in the 
| | Parliament 


Deodand. 


Parliament Rolls, where, upon a petition it was deſired, * That if 
it ſhould happen, that any man or boy ſhould be drowned by a fall 
out of any ſhip, boat, or veſſel, they ſhould be no deodands; 
whereupon the King, by great advice of his Judges and Counſel 
learned in the laws, made anſwer, The ſhip, boat, or veſſel, being 
upon the ſea, ſhould be adjudged no deodand, but being upon a 
freſh river, it ſhould be a deodand, but the King will ſhew favour, 
There are abundance of other petitions, upon the like occaſion, in 
parliament. 2 Molloy, 225. cap. I. S. 13. 


anſwer. Ibid. 537. 1 H. 5. Numb. 35. the like petition and anſwer. 
Ioſt. 58. nd cites the ſame petitions in the Parliament Rolls. 
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* Prynn's 
Abr. of 
Cott, Rec. 
164. 1 R. 2. 
Numb. 106. 
che fame pe- 
tit ion and 
anſ wer. 
And ibid. 
192. 4 R. 3. 
Numb. 22. 
the nike pe- 
tition aud 


Same points, 


Hav. Pl. C. 66. cap. 26. S. 6. ſays it is agreed by all, that a ſhip in ſalt wer, whether in 
the open {-2, or within the body of a county, tiom which a man falls and is drowned, is not for- 
feited, becauſe perſons are continuaily expoled to ſo many perils, that the law imputcs ſuch miſ- 


fortunes happening there, rather to them, than to the ſhip. 


16. A ſhip lying at Redriff, in the county of Kent, near the 
ſhore, to be careened and made clean, it happened that one of the 
ſhipwrights being at work under her at low water, the vellel 
(then leaning aſide) fortuned to turn over the contrary ſide, by 
means of wich, the ſhipwright was killed; upon a trial at bar, 
where the queſtion was, Whether this deadand did belong to the 
Earl of Saliſbury, who was /ord of the maror lying contiguous is the 
place where the man was ſlain, or to the almoner, as a matter not 

ranted out of the crown? In that caſe it was reſolved, that the 
ſhip was a deodand, and the jury thereupon found a verdict for 
Lord Saliſbury, that the ſame did belong to his manor, 2 Molloy, 
225. ap. 1. 8. 13. 

17. A cart met a waggon loaded upon the road, and the cart 
endeauauring to paſs by the waggon was driven upon a high bank, 
and overturned, and threw the perſon that was in the cart juſt be- 
fore the wheels of the waggon, and the waggon run over the man 
and killed him. In the home circuit this was referred to Pollexfen 
Ch. J. and Gregory, and they gave their opinions, that the cart, 
waggon, and all the horſes are deodands, becauſe they all moved 
ad mortem. 1 Salk. 220. pl. 1. Caſe of the Lord of the Manor 
of Hampſtead, 
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Hawk, Pl. 
C. 66, 67. 
cap. 26. 

S. 6. lays 
It 18 a ge- 
neral rule, 
that wheres 
ever the 
thing. 
which is the 
occeſion of 


a man's death, is in motion at the time, not only that part thereof which immediately wounds 
him, but all things, which move together with it, and help to make the wound more dangerous, 
are forfeited alſo; for the rule is, that omnia quæ que movent ad mortem ſunt deodunda. 


18. It is ſaid in the books, that if a free 
another tree, and both fall to the ground, an 
man, the tree and the branch are both forfeited. 


in Caſe of the Lord of the Manor of Hampſtead. 


HE on the branch of 
the branch kills a 
1 Salk. 220. 


19. Inquiſition before the coroner ſuper viſum corporis found, 
that the wheel of a forge moved to the death of the deceaſed. 
now it was moved to ſtay proceſs for ſeizing it as a deodand, 
becauſe parcel of a freehold, as the wheels of a mill or mili-ſtone, 
which were agreed to be frechold, and ideo not capable of being 
2 deodand. And per Holt Ch. J. A mill is a known * in 
W. 


Halc's Hit, 
Pl. C. 420. 
S. P. cites 
8 E 82. 
Corone, 
398. 


Hawk. PL 
C. 66 cap. 
26. 8. 5. 
favs. that 
by the opis 
nion o our 
ancient 
authors, 
things fixed 


537 | Diäeparture. 


— the free · law, and ſo are the parts thereof; and therefore if the owner of 2 
1 mill takes out one of the mill- ſtones to pick Or gravel it, and 


mill, a bell deviſes the mill, while the ſtone is ſevered from it, yet it ſnall paſs 
banging ia as part of the mill; and a bell cannot be a deodand. Et per 
ag . omnes; let proceſs upon the inquilition ſtay. 6 Mod. 187. 
be deo- Trin. 3 Annæ, B. R. The Queen v. Wheeler. 8 

by the lauer reſglutions they cannot, uule is they were ſevered before the accident happened. 


20. If the party wounded diet not of this wound within a year 
and a day after he received it, there ſhall be nothing forfeited, for 
the law does not-look on ſuch a wound as the cauſe of a man's 
death, after which he lives fo long ; but if the party dies within 
that time, the forfeiture ſhal} have relation to the wound given, 
and cannot be ſaved by any alienation, or other act whatſoever, 
in the mean time. Hawk. Pl. C. 67. S. 7. 
But where 21. —_ can be forfeited as a deodand, nor ſeiſed as ſuch, 
. till found by the coroner's inqueſt to have cauſed the death of a 
fore the Man; but after ſuch inquiſition the ſbers#f* is anſwerable for the 
inquifition, value of it, and may leuy the fame on the taun where it fell, and 
= therefore the inqueſt ought to find the value of it. Hawk. P. C. 
months 67. Cap. 26. 5. 8. | 
after found : 
wer ſuch fr bg wa ond tin np min us r. 


For more of Deodand in general, ſee other Proper Titles, 


„cc _YIV YT T0  * . 


[ 538 ] | Departure, 


(A) Departure in Pleading. What is. 


S. P. t. DEPARTURE in pleading is faid to be when the 
Hide J. ſecond plea contains matter not purſuant to his former, and 
2 Mich. Which —— not the fame, and thereupon it is called a deceſſus, be- 
+: Jour cauſe he departs from his former plea; and therefore whenſoever 
C.B. the rejoinder (taking one example for all) contains matter ſubſequent 
Gn ab the te the matter of the bar, and not fortifying the fame, this is 15 
tenant 


Departure. 338 
larly a departure, becauſe it leaves the former and goes to another dt a 
matter. Co. Litt. 304. a. 77 75 _ 
and gives a colour, the demiandant intitles Limfelf by a feoffment from the tenant himſelf; the 
plaintiff cannet ſay, that that feoffment wvas upon condition, and ty ſhew the condition broken, for 
that ſhould be a clear depaiture from his bar, becauſe it contains matter ſubte quent. Co. 
Lirt. 304. 2. 
Bat in an aſſiſe, if the tenant pleads in bar that one J. S. was feifed and infeoffed him, &c. 
and the plain ſbewed that he himſelf was ſeifed in fee, wntil by F. S. diffeiſed, who inferoffet 
che tenant, and be re-entered, the defendant may plead a releaſe if the plaintiff to F. S. tor uns 
does tortity the bar. Co. I. iti. 304. 4. 


2. In mertdanceſter the tenant pleaded fine and nonclaim in the 
demandant, and he ſaid that he was within age at the time, &c. 
and the tenant pleaded another fine and nonclaim When the de- 
mandant was of full age, and was not received to it, the reaſon 
ſeems to be inaſmuch as it is a departure. Br, Depatture de fon 
ple, pl. 17. cites 2 Aff. 6. 

3. 2 of battery anno 17 E. 3. the defendant pleaded re- Br. Repli- 
leaſe anne 16, and to any treſpaſs after not guilty, and the plaintiff 3 pl. 
ſaid, that it was mad? by dureſs and this is a non- maintenance of : 
his day, and therefore is a departure from his day, per opinionem, Liu. Rep. 


by which he maintained his firſt day, Br. Departure de ſoa ple, Ale [oor 
Pl. 


28. cites 22 All. 86. year pl. 
86. ſcems to be S. C. with this, 


4. Treſpaſs by FJ. citizen of N. againſt the bailiffs of S. becauſe Br. Depar- 

King H. 3. granted ts thoſe of A. that they ſhould be quit of toll © vr on 
throughout all England, and the plaintiff came to S. and bought a 1 4 
ton 2 wine, and the defendant diſtrained him for 20s, The de- 
fendant pleaded that King Jahn had cuſtem in S. ſcil. of every ton 
of wine ſold 84. which he granted ts theſe of S. by patent, rendering 
2001, and the plaintiff bought the wine, ana he levied of him 8d. 
which is cuſtom and not tell, and ae King John granted that this 
grant ſhould not be defeated by any charter a, later date, and the 
plaintiff replied, Mat compoſition was made aft upon ſuit in B. &. 
betrween thejo of M. and thaſe of S. ſcil Southampton, where it was 
agreed that thiſe of 7, fou, go quit againjl theſe of S. and theſe 
of S. quit aga/t them, and ſhewed thereof exemplification confirmed 
by this King au demanded judgment, and it was held there no [ 539 
departure where l claims to be diſci;zrged of toll, and the other 
juſtifies by charter, and the plaintiiz replies by compolition ; 
Brooke ſays, quod iror | It feeins to be ill pleading ; for it 
ſecns that 1w/-ve th. t gufiifics for cuſtom and not for toll, 
the plaintiff ug to maintained his writ. Br. Departure de 
ſon ple, pl. 8. cii-< 39 L. 2. 32 

5. Wri of fcire arias 45) © fine, the tenant ſaid, that thoſe, 
who were juries tete fine, an nohi!.; at the time, Se. lut one 
was ſciſed, g e/iote be tan, ang th plainuti replied, that J. N. had 
nothing at the time of ts fine, a per ur. he ſhall maintain the 
fine the: the partres v Heiſcd, thc Eaſy: ſeems to de inaſmuch 
as ot'::-vife it inall be 2 part ere. Br. Leparture de ſon ple, 
pl. 3. 51225 49 ©. 3. 3: 2 | 3 

6. I „eint facins upon 4 gine the terant ſaid, that thoſe whe 

were 
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were parties to the fine had nothing at the time, &c. but one J. 
gue eſtate he has, and demanded judgment fi actio, and the plaintiff” 
ſaid, that J. had nothing at the time, &c. and this is no replication 
for he ovght to maintain the fine that the parties were Fd. &c, 
for otherwiſe it is a departure. Br. Replication, pl. 9. cites 
40 E. 3. 30. | 

7. Reſcous of diſtreſs taken in a houſe and two tofts held of him, 
Belk. ſaid, he took them in one acre of land, which is hors de ſon fee, 
abſque hoc that he tak them in the houſe and tofts, There the 
plaintiff ought to maintain the place in the count, for other matter 
will be a departure. Br, Departure de ſon ple, pl. 32. cites 
2 E. 3 >. 

8. Repieuin of taking the fourth day of May, the defendant 
abe in the ſame place another day far damage feaſant in his 
ſeveral, the plaintiff” ſaid that it was his common, &c. and by this 
it ſhall be intended that it was taken the day that the defendant 
has avowed which is a departure from his count, by which the 
plaintiff maintained his count; but it ſeems thgt in this caſe the 
defendant ought to have traverſed the day in the count. Br. De- 
parture de ſon ple, pl. 31. cites 43 E. 3. 11. 

9. In avewry in D. if the plaintiff pia ls hors de fon fee and the 
defendant ſays that he took them in E. this is a departure. Br. 
Departure de ſon ple, pl. 26. cites 8 H. 4. 16. 

10. In aſſiſe again/t baron and feme, the baron upon adjourn- 
ment made _— and the f-me was veceived and pleaded fine 
levied ta IV. P. and J. D. and to the heirs of WW. que eſtate R. T. 
had and the lan1 deſcended from R. J. to the tenant, and gave 
colour. The plaintiF jaid, that F. D. was theresf ſeiſed in fee 
and *” fed him and he was ſeiſ d and d'ſſrijed, &c. abſque hoc 
that R. T. had the eſtate of the jaid IV. P. and J. D. And the 

tenant ſaid, that this F. D. is the ſame F. D. named in the fine, 
who had only for term of life by the fine, judgment if he ſhall be 
received againſt the fine, to ſay that he had fee, et non allocatur 

| becauſe the plaintiff had made title and traverſed the gue eſtate, 
therefore the defendant cannot make departure, or do any thing but 
maintain the iſſue which he tendered and which the other has tra- 
verſed. For where the party pleads a plea and traverſes the other, 
it is no matter, if the matter of the plea be true or not; for he 
cannot ſay any thing but maintain the traverſe, Br. Departure 
de ſon ple, pl. 4. cites 11 f. 4. 81. 

II. * aſſiſe the tenant pleaded releaſe of the plaintif, bearing 
date at E. the plaintiff ſaid, that he at the time, &c. was impri- 
foned at D. to which the defendant ſaid, that ofter the impri- 
ſonment the plaintiff delivered to him the releaſe at L. at large, 
and becauſe he had departed from the place where the deed bore 
date, therefore the aſſiſe was awarded. Br, Departure de ſon ple, 

pl. 13. cites 1 H. 6. 3. 
[ 540 12. A man delivered an acquittance the 8th day of March, and 
S. P. and © the other made obligation bearing date the 1/1 day of March, and 
Hf, pr. nz delivered it the gth day of May, and he brought debt upon the obli- 
and Brian gation, and the other pleaded acguittance. The plaintiff 6 
in every that 
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that after the acquittance ſcil. the qth day, &c. the obligatlan was caſe where 
rimo ſibi deliberat', this is a departure, for he ought to count that 7 "*” Abell 
; tate ad- 
the defendant per ſcriptum ſuum, &c. dated the firſt day of May, vantage of 
et primo ei deliberat' the gth day of May conceſſit ſe teneri, &c. price * 
Br. Departure de ſon ple, pl. 14. cites 7 H. 6. 4. _— ho 
; Herde it at firſt! Br. Departure de ſon ple, pl. 20. cites 5 H. 7. 27. 


13. Treſpaſs of graſs ſpoiled, the defendant ſaid M. was ſeiſed 
in fee, and gave to F. N. in tail, who had iſſue D. and died, and 
after D. died, and the defendant entered as daughter and heir 5 
D. and gave colour by D. the plaintiff aid, that . was ſeiſed in 
fee and infeaffed the plaintiff by wham he entered and was ſeiſed 
till the treſpaſs, and the plaintiff ſaid, that F. was ſeiſed and 
died ſeiſed, and D. entered and died, and after the defendant as 
heir of D. entered and died, and after the defendant as heir of D. 
entered and was ſeiſed till by the plaintiff ouſied upon whom be 
entered, And by the beſt opinion, this rejoinder is a departure; 
for by the bar the gift in tail is their title, and by the rejoinder the 
dying ſeiſed is their title. Br. Departure de ſon ple, pl. 5. cites 
21 H. 6. 32. : 

14. Treſpaſs of a chſe broken and graſs. cut, the defendant 
pleaded his franktenement, the plaintiff pleaded that to this he 
ſhall not be received; for his father whoſe heir, &Cc. 1 him 
with warranty by the deed, judgment if againſt the deed of his 
anceſtor, which comprehends warranty, he ſhall be received, 
And the defendant ſaid, that R. was ſeiſed in fee, and inferffed his 
father and him, and to the heirs of the fon, and the fs infeeffed 
the plaintiff, by which the defendant entered into the one moiety by 
alienation to his difinheritance, and took the other moiety by pro- 
teſlation. Newton ſaid, this is a departure; for by the bar that 
it is his franktenement he intitles himſelf to the whole, and by the 
rejoinder he intitles himſelf only ta the moicty, therefore a de- 
parture, by which the defendant rejoined for the whale ſcil. the one 
moiety for the alienation, as above, and the other for the diſſeiſin to 
him, &. Br. Departure ds ſon, &c. pl. 6. cites 22 H. 6. 50. 

15. Debt upon an obligation of 201. to pay annually the farm of 
B. at the feaſt of Eaſter and St. Michael, the plaintiff alledyed 
arrears at Eaſter, and the defendant alledged tender to the plaintiff 
at Eaſter and refuſed by the plaintiff, to which the plaintiff ſaid 
that he was arrear at Hich. This is a departure, and by this 
they repleaded after verdict, quod nota, Br, Departure de ſon 

ple, pl. 27. cites 22 H. 6. 57. 
16. In quare impedit the plaintiff counted of an advowſon in 
groſs and that he preſented, and after the church voided and he pre- 
ſented, and the defendant” diſturbed him, and the biſhop, one of the 
defendants, pleaded, that he claimed nothing but admiſſion, inſti- 
tution and induction as ordinary, and demanded judgment if without 
ſpecial diſturbance, &c. The plaintiff replied, that ſuch a day, year 
and place, he preſented to him his clerk, and he refuſed, the biſhop 
rejoined, that ſuch a day he preſented, and one F. N. preſented alſo, 
by which the church became litigiaus, and after the ſix months paſſed 
4 
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he made collation by lapſe, abſque hoc, that he refuſed after this 
day; and to this the plaintiff ſaid, that ſuch a day, after this day, 
he required him to preſent his clerk and he «+ wb and by the 
opinion of the Court this is a departure; for firſt the b:/hop juſ- 
tified the ſpecial diſturbance the day that the plaintiff complains of, 
and then the _— alleges diſiurbance at another day, which is a 
departure. Br. Departure de ſon ple, pl. 2. cites 33 H. 6. 14. 

17. In precipe guod reddat the tenant ſaid, that J. N. was 
thereof feiſed in fee, and that it is deviſable, &. and deviſed the 
fame land to him in fee and died, by which he entered and gave 
colour, &c. The plaintiff ſaid that J. N. was ſeiſed in fee and 
died ſeiſed, and be entered as heir, and that F. N. at the time of 
the deviſe was within the age of 21 years et hoc, &. The tenant 
faid, that the cuſtom is, that every infant of 15 years may deviſe 
his land there, and that F. N. was of the age 2 15 years at the 
time of the deviſe, &c. and the opinion of the Court was, that the 
rejoinder is a departure, by which the defendant amended his plea, 
and put all in the bar, quod nota, Br, Depgrture de fon ple, 
pl. 9. cites 37 H. 6. 5. 

18. In debt upon an cbligation the defendant ſaid that it was 
indorſed, that if the defendant and all the tenants of J. of his 
manor of D. ſtand to the arbitrement of the plaintiff of al! matters, 
that the obligation ſhall be void, and the plaintiff did not make award 
between the d:fendant and the tenants, &c. And the plaintiff ſaid, 
that he awarded ſuch a day that the defendant fhould pay to th+ 
tenants 10l. by ſuch a day, which he has not paid, and after, to be 
ſure, he ſhewed the names of the tenants, and the defendant ſaid, 
that they were not tenants at the time of the obligation mad:, &c. 
And the other demurred by which he aid, that every one of them 
held an acre of land by 1d. at the time, &c. of the ſaid J. as of 
his manor of B. and ſi they were tenants, Prift, and the others e 
contra, and the beſt opinion was that it is no departure to ſay that 
they are not tenants, for the bar is, that no award was made, &c. 
and the other ſaid, that they awarded that they ſhould pay 10l. to 
the tenants ſcil. A. and B. and the other laid, that A. and B. 
were not tenants which proves that no award was between the 
defendant and the tenants of |. and fo no departure; nota bene. 
Br. Departure de fon ple, pl. 15. cites 39 H. 6. 6. 

19. Treſpaſs by a feme of a box of evidences taten; the defendant 
ſaid, that after the treſpaſs the plaintif took to baron B. who re- 
leaſed to him all attions and demands, and ſhewed the deed as he 
ouzht, judgment, &c. The plaintiff ſaid, that in the releaſe all 
actions which ſhe might have by the teſtament of her firſt huſband, are 
excepted, and that the ff hujband was poſſeſſed, &c. and made her 
executor, &c. and died, and the plaintiff was poſſeſſed till the de- 
fendant took them and did the 225 to which the defendant ſaid, 
that the firſt baron was ſeiſed of 20 acres of land in B. which the 
charters concerned, in fee, and died W and they deſcended to the 
defendant as ſon and heir to him, and the defendant entered as heir 
and took the box and charters before that the plzintifF was thereef 
P?efſed, et hoc, &c. and this is a departure per Cur, ; for the 


relcaſe 
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releaſe is his bar, and the deſcent and 7 of the evidences is his 
O 


rejoinder and therefore a departure; for per Jenny clearly, re- 
joinder ought to be always a ſufficient anſwer to the replication, 
and that it be ſubſequent and in enforcement of his bar, and not 
to be a new matter ; by which the defendant took the rejoinder for 
his bar, quod nota. Br. Departure de ſon ple, pl. 16. cites 
39 H. 6. 15, 

20. A rejoinder ought to have theſe two properties, that is to ſay, Br. Depar. 
it ought to be ſufficient for anſwer to the replication, and ought to "_ de fon 
be ſubſequent and inforcing of his bar, and not new matter, Br. kite, 2 8 
Replication, pl. 26. cites 30 H. 6. 16. per 3 

21. 5 in treſpaſs the defendant pleaded releaſe, the plaintiff Br. Depars 
replied, that this action is excepted in the releaſe ; 2 it was of a ute de fon 
box of charters, the defendant rejoined, that thoſe charters concerned s. = 
four acres of land in B. of which his father died ſeiſcd in fee, and 
he is heir to him, and entered and t19# the charters, and per Cur, 
this is an ill rejoinder and departure, by which the defendant 
pleaded the rejoinder for his bar. Ibid. 

22. Treſpaſt up ann? 5. R. 2. the defendant pleaded, that B. [ 542 ] 
was ſeiſed and gave to C. and his feme in tail by fine, aud that the 
land deſcended to O. as heir in tail ta the danees ſcil. ſon of C. ſon o 
C. ſon to the donees, by which O. entered and P. was ſeiſed in tail, 
and died proteflands ſeiſed, and P. entered as daughter and heir and 
bad iſſue the defendant and died, and the defendant entered and gave 
colour to the plaintiff, to which the plaintiff replied and confeſſed 
the fine, aud that the land deſcended to C. brother of O. who en- 
tered and gave in tail to the father and mother of the plaintiff who 
were ſeiſed and died ſeiſed, and the plaintiff entered and was ſeiſed 
till the defendant did the treſpaſs, and the defendant rejoined, that 
2 the gift made by C. that C. re-entered and died ſeiſed, and the 
and deſcended as above, and fo a remitter, and by the beſt opinion 
of the Court this is a departure; for the bar ſuppoſes O. heir to 
the donees immediate, and the rejoinder ſuppoſes C. father of O. 
to be ſeiſed ſo that O. was heir to C. and not heir immediate to 
the donees, quod nota, by which the defendant waived this plead- 
ing. Br. Departure de (on ple, pl. 23. cites 1 E. 4. 4 Co. Lite. 

23. And per Danby J. if a man pleads feaſfnent in aſſiſe in bar, 304. a. 
he ſhall not ſay in the rejoinder, that it was leaſe and releaſe ; for — 4 Cy 
that is a departure. Ibid. | ; : Marg. 

24. And if bar be made by dying ſeiſed without heir as eſcheat, 

_ the rejoinder is by attainder this is a departure, per Choke J. 

1 | 


25. And in aſſiſe if the tenant pleads Sn of F. and the 
Plaintiff ſays, that he leaſed to F. for life who infeaffed the tenant 
by which he entered for the forfeiture, and the terant ſays, that after 
the leaſe and before the feeffinent J. the plaintiff releaſed to O. and 
* heirs, this is no departure. Br. Departure, pl. 23. cites 
IE. 4. 4. 
26. And if rerovery be pleaded in aſſiſ, and the eftate of the 
Plaintiff meſne, &c. and the laat ſays, that he, againſt whom the 

Ver. VII. R r recovery 
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recovery paſſed, had nothing at the time of the recovery, and the 
tenant ſays, that he was pernor of the profits, this is no departure, 
Ibid. | 

27. In aſſiſe where the entry or diſſciſin is ſappaſ d to be by two, 
and the one dies or pleads a plea, and the other pleads another plea 
and te piuiuti pt makes title, he Bali conclude that both entered upon 
hin, &c. or tuat he was feijed t by btb diſſeifed, and ſhall not 
ſay till by tae one ditleifed; for this is a departure from his writ. 
Br. Patents, pl. 101. cites 12 E. 4. 6. and 7. 

28 J. brought writ of forcible entry againſt M the defendant 
ſaid, tut A. was ſeiſed in fee, que eſiate he has and gave colour to 
the plaintiff, and the plaintiff faid, that after the defendant had the 
eftate of A. I. B. ceſiu of the plaintiff was ſeiſed in fee whoſe heir 
he ir, and died ſciſed. and the land deſcended to him as coſin and 
he:r, &c. and thewed how, &c. by which be entered and was ſeiſed 
in fer till by the dejendant diſſeiſed, and the defendant _ that before 
that IF. any thing had, the ſaid A. was ſeiſed till by J. S. diſſeiſed 
who inforffed ene A. who infeeffed the ſaid MW. and that after A. 


* 


died, and the fee and the right deſcended to thes defendant as to the 
cofor aud heir, and ſhewed how; and after IV. B. died ſeiſed this 
feme X. being within the age of 21 years, by which the defendant 
entered, and demanded judgment, &c. And per Littleton the re- 
Joinder does not maintain the bar, and then it is a departure, for 
in the bar he ſaid, that A. had paſſcſſiun before the dying ſeiſed if 
IT. B. and by the rejoinder he confeſſes that he had no poſſeſſion 
b-fore the dying ſciſed but only a right, and fo a departure, by which 
Cateſby demurred in law upon it, &. Br. Departure de fon 
ple, pl. 7. cites 15 E. 4. 33. 

29. In treſpaſs [of ſheep taken] the defendant pleaded ſale in 
market overt by B. and gave colour, and the plaintiff” ſaid, that he 
himſelf was poſſeſſed till the defendant tos and delivered them to the 
faid B. who fold them to the defendant, and the defendant ſaid, that 


J 543 ] the plaintiff ſold them toe B. and B. fold them to the defendant, and 


per Cur. this is a departure; tor by the bar he is to bind th 
plaintiff by the ſule by the law, without cenvezing from the plaintiff, 
and by the rezoimder he conveys from the plaintiff by which he omits 
the ſale in market overt, Br. Departure de ton ple, pl. 24. cites 
13 E: 4. £6 | | 

30. Aud in treſpeſs, if the deſendumt pleads Fs ment of B. and 
gives caleur, &c. and the plaintiff ſays, that he was N till by 
B. diſtif-d, and he entered, and the defendant ſays, that the plaintiy 
releajed to him, this is no departure per Brian and Collow; for it 
is purſuant to the fiſt matter. Ibid. 

31. Entry ſur difrifin again! the baren and ſeme, the baren 
ſaid, that E. vas feiſed, and lead to him fer life of E. and gave 
colour, & The demandant ſaid, that 2 that the faid C. an: 
thing had, the tenant was ſeiſe and inſteſſed A. who inſeoſſed the 
demandant, who was ſciſed till by the tenant diſſeiſed, and after the 
terant infeoſed G. who leaſed to the defendant as in the bar ; the 


' tenant faid, that E. leaſed to him at will, and aft-r the tenant in- 


Terffed A. wha infeoffed the demandant as in the replication, and Th, 
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the tenant entered upon the demandant, upon whom E. entered, and 
after leaſed to the tenant far life, as in the bar, and it was adjudged 
a good rejoinder and no departure from the bar. Br. Departure 
de fon ple, pl. 25. cites 18 E. 4. 26. 

32. Treſpaſs of _ and battery, 1 July Auns 1 E. 5. the de- 
fendant juſtified by the aſſault of the plaintiff himself at another day, 
abſque hoc, that he was guilty before, or after this day, the plaintiff 
ſaid, that de fon tort demiſne, &c. this is an ill replication ; for by 
this he departs from his firſt day and therefore ought 1 /ay that 
guilty mods & forma, &c, Br. Replication, pl. 67. cices 2 K. 3. II. 

33. If one intitles himſelf to land by ferffinent of F. S. and de- But Gawdy 
fendant pleads that before the ferffinent F. S. was attaint, now if „ 
the plaintiff ſhews an aft of parliameut annulling the attainder ; this a d:werfry 
is no departure; for the matter of the title is not changed, but between 


remains as it was at firſt, viz. by the feottment ; per Popham Ch. ]. 2 Fo 
Yelv. 14. cites 3 H. 7. Sellenger's Caſe. plaintiffs 
are bound 


to a preciſe form, and in which they are not as in formedon, if the demandant intitls himſelf by a gifty 
and the ienant plcads xe dona pas, the demandant may ey and inforce the count ard maintain it 
by a recovery in value & fic dedit, according to 3 H. 7. 5. and tins is no departure, becauſe the 
plaintiff in tormedon is bound to a preciſe manner and form of counting; but in 2ction upon the 
caſe it is otherwiſe; for as his caſe is, ſo the plaintiff mull declare, and conicquently in this caſe 
the plaintiff ſhould have declared upon the letters patents, and have ſhewg the ſtatute of reſumption 
and the ſtatute of 4 H. 7. of reviver in his declara ion; tor naw he intorces the matter of his de- 
claration by a ſtature which is another and a acw thing; quod Curia negavit, Yelv, 14 & 15. in 
caſe of Wood v. Hauk ſhead. 


34. Quare impedit againſt the Biſhop if E. who ſaid that be is Br. Re- 
ordinary and that he claimed nothing but admiſſion and iuſtitution porn N.. 
as ordinary, judgment, if without ſpecial diſturbance action, &c. the S. &. 
plainti * that he was ſciſed of the advntſon, an! preſented his 
clerk, who was admitted, and now the church voided by his death, by 
Which he, the 20th day of May, 9 his cl-rk ts the defendant 
as ordinary, and he refuſed him within ſix months at B. in the county 
of M and fo he diſturbed him, to which the B:/h7p ſaid that the 13th 
day of May aforeſaid, «ne P. preſented te 011 D. his cle as patron, 
and after the plaintiff preſented as in the bar by which the church 
became litigiaus, and demanded judgment, and the plaintitF demurred, 
and by ſome this is a departure; for by the firit pica the plaintiff 
might have had writ to the Biſhop, contrary upon the rejoinder of 
the Biſhop, therefore a departure, and the others e contra, there- 
fore quzere, For the one plea and the other belong to the ordi- 
nary. Br, Departure de ſon ple, pl. 19.. cites 5 i. 7. 19. 

35. Treſpaſs 7 goods taken at L. the defendant faid, that F. S. | gag } 
was poſſeſſed ut de proprio, and bailed them to the plaintiff and after Fiuh. De. 
gave them the defendant, by which he ton them, judgment, &c. The beute, pl. 
plaintiff ſaid, that he himjelf was poſſeſſed till F. S. too them out of > 
his paſſſſion and gave them to the defenlant a the plaintiff toad 
them after the gift and was paſſeſſed till the difendant took them, and 
the defendant rejoined that the plaintiff —_ after the taking of 

S. gave the goods to F. S. who gave ty the defendant, as in the 

ar. And it was held that the replication is good, and the owner 
* retake the goods, notwithſtanding the gift of the treſpaſſor, 
and may retake them, or have repleyin, aud per Vaviſor and 

e Brian 
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Brian this ts a good rejninder, and neither a departure or repugnant, 
for it flands with the bar and inforces the bar. Br. Departure de 
ſon ple, pl. 21. cites 6 H. 7. 8. 
Br. General 30. In formedon, the tenant ſaid, that ne dina pas, the demandant 
e ſaid that other land was given, aud this land 1was rec vered in value 
and ſo dona. Br. Departure de ſon ple, pl. 22. cites 7 H. 7. 2. 
Br. General 37. And the lite in cui in vita, that vir dimiſit, &c. the tenant 
3 8 ſaia, that non dimiſit, and the demandant ſaid, that he ſuffered a re- 
cCovery, and ſo demijed, and no departure; for there is no other 
wm K writ, &c. Ibid. | 
38. In aſſiſe the tenant pleaded fer ffment of J. S. and gave co- 
Jour, the — ſaid, * at the — the * he — withen 
age and entered at full age and infeoffed the plaintiff, &c. the plaintiff 
ſaid that the cuſtom of the ſame vill is, that every one of the age of 
fifteen years may make ferffment, the plaintiff ſaid, that this is à de- 
parture, Newport ſaid no, and put à difference between the caſe 
37 H. 6. Fel. 5. and this caſe; for there the tenant pleaded deviſe 
bar, which id a cuſtam at the common law, and after in his rejoinder 
he alleged ſpecial cuſtom in the ſame vill only, and therefore _ 
his bar was of a cuſtom and he did not ſhew the while cuſt m in his 
bar, therefore this is a departure, but here the bar is a feeſf ment, 
which the plaintiff vaided by nonage, theref re the defi ndant came time 
enough ts allege the cuſtem and in inforcement of the bar, and Rede 
and Tremaile J. affirmed the difference which Newport put, quod 
nota, and gaære. Br. Departure de ſon ple, pl. 10. cites 21 H. 
7. 17. | 
39. Office was Fund for the king, and that the tenant of the king 
made feoffment to his uſe, and died ſeiſed of the uſe, &c. and J. S. 
came and tr aver/ed the office, inaſmuch as the ferffinent was to another 
uſe and that recovery was had to this jecand uſe, and traverſed the 
dying ſeiſed in uſe, and the kirg's attrrney replied, that the recover; 
was by covin, and per Rede J. this is a clear departure, for as a 
common perſon ought to warrant his count by pleading and alto 
his bar, ſo the king, when he is intitled to the office which is 
traverſed, ought to inforce himſelf to the ſame office by his repl!:- 
cation, and maintain the fame title in the office, and not to make 
a new title by matter in fact, or otherwiſe ; for this was never 
found by matter of record, and alſo it is @ new title which is ni 
found in the ce or in any other effice, quod non negatur. Br. De- 
parture de ſon ple, pl. 11. cites 21 H. 7. 18. 
[ 545 F 40. In avowry, if the plaintifF om ts that his father was ſciſed ana 
Br: Plead. leaſed rendering rent, or granted a rent charge, and the defendant 
ings, vi. 26. avows the d:fendant indebted, or the plaintiff in replevin ſays, that 
Pans 8 the I:{ſor or grantor at the time of the d-mije, ar at the time of the gift 
plainriff had nething in the land, the other party cannot jay that at the time, 
cannot Kc. J. and B. were ſeiſed in fee to his uſe, and ſo ſeiſed he liaſed or 
mne mauer Cranfed; for all this ought to be ſhewn in the count or avowry, 
by repli- per Rede Ch. J. and“ Kingſmill J. and therefore it ſeems clearly a 
cation or departure, quod nota, Br. Departure de fon ple, pl. 12. cites 21 
rejoinder to , 7. 25. 


ſhew the 
uſe,———S, C. cited per Cur, Pl. C. fog. b. Mich, 2. Mar. in caſe of Fulmerſtone v. Steward, 


aud ſaid it was a departure; becauſe by the avowry it ſhall be intended that the father was leite 
wn 
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in fee, and that the grant was good by the common law, whereas now by the rejoinder the deſend- 
ant does not maintain it, but would enable himſelt by the ſtatute of uſes, and ſo would aid himſelf 
by the ſtatute law, — Litt. Rep. 215. cites S. C. 


41. Forſeiture of marriage; the plaintiff counted that the father 
of the defendant held of him in chivalry and died in his homage, and 
the defendant ſaid that his father made feoffment, abſque hoc that be 
died in his homage, and the plaintiff ſaid that this feoffment was to 
the uſe of him and his heirs, and fo the heir in ward by the ſtatute 
4 H. 7. and the defendant ſaid, that this feoffment was to the uſe 7 
his feme till ſhe came to twenty-one years, and aſter to the uſe Fy the 
her in tail and remainder over, &c. the remainder over in fee ta his 
right hetrs. And per Fitzherbert and Willoughby clearly thzs 
rejoinder is a departure; for he might have pleaded this matter at 
fir/t and did not, Quod Nota. Br. Departure de ſon ple, pl. 1. 
cites 27 H. 8. 3. 

42. in replevin, the avowant ſet forth, that long before the taking Nell. Abr. 
one F. S. was ſeiſed of the lands in fee, and made a leaſe to the 037» ET 
avowant fo thirty years, and avowed damage feaſant ; the plaintiff and ob- 
replied, that the ſaid J. S. was only tenant in tail, &c. and conveyed erves that 
the deſcent to himſelf as heir in tail, and that he entered upon the — — 21 
leſſee, &c. the defendant rejoined, that the ſaid F. S. + orgy a under a 
rent on the ſaid leaſe, which rent the plaintiff, as ſon and heir, had = mace 
enjoy after the death of his father, judgment, &e. And this was 1 fee, ang 
held a departure. The Reporter adds, quzre bene, D. 95. b. in his te- 
pl. 40. Mich. 1 M. Anon. E 


the acceptance of the rent reſerved upon a leaſe made by the tenant in tail. 


43. Leaſe for years by indenture without impeachment of waſt, 
in which the defendant covenanted that at every fell of wood he would 
make a fence to ſave the ſpring, and gave bond for performance of 
covenants, in debt brought on thts bond, the defendant pleaded, that 
he had not felled any wood, &c. the plaintiff replied, and ſet forth, 
that he had felled two acres of 10994, but had nat made any fence to ſave 
the ſpring ; the defendant rejoined, that he had made a ow &c, 
and ſo to iſſue; this was held a jeofail and a departure. D. 253. b. 
pl. 101. Trin. 8 Eliz. Anon. | | 

44. In treſpaſs for chaſing his beaſts in Berkſhire, defendant 7u/- 
tified damage feaſant ; the plaintiff replied, that afterwards he drove 
the cattle into Oxfordſhire and fold them, detendant demurred, and 
the declaration was in Berkſhire, yet the ſale made him tort-feaſor 
ab initio, For where the replication maintains the title and only 
removes the impediment, it is good. Arg. Litt. Rep. 215. cites 

Mich. 23 & 24 Eliz. C. B. Rot. 2297. Pledall v. Clark. 

45. Debt upon a bond * performance of an award, which was [ 546 J% 
to pay to the plaintiff 10l. and to do divers other things, The de- CS where 
fendant pleaded performance, and ſhewed how. The plaintiff replied, eber 
and aſſigned the breach in non-payment of the 101. The defendant _ as 
rejoined, that he tendered it to the plaintiff, and he refuſed it. It tn pay and 
was the opinion of Dyer, that this is a departure; for in the bar to — 
the defendant pleads performance, and ſhewed how; and now in Cohich — 
the rejoinder, he pleads a tender and refuſal, * which is not a per- to ſeal a re- 

Rr 3 | formance, leaſe) it was 


a&judzed a formance, theugh it is not any breach, of the award. 4 Le. 79. 
departure; pl. 167. Mich. 29 Eliz. C. B. Clinton v. Bridges. 


for the 

leading pe: for mance is he {ume thing as pleading payment, &c. and then when he rejoins, that 
e is ready to pay, &c. he by this cligquithes ins firſt plza, and judgment for the plaintiff. Sid. 
10. pl. 6. Mien. 12 Car. 2. C. B. Bucher v. Whiting. 


46. Tr:ſpaſs for entring into his houſe, and breaking his cloſe; 
the defendant pleaded, that it was his fechold ; the plaintiff rephed, 
that the place and cigſe in which the treſpaſs was ſuppoſed to be 
done, % unum nieſſuugium and fo made a tithe to the meſſuage. 
Upon not guilty, it was found tor the plaintiff, but becauſe he 
made title in his replication to the meſſuage only, and did not 
maintain his declaration, which was for the meſſuage and cloſe, 
judgment us, quod nil capiat per billam. But the Reporter ſays, 
quære, if it amounts not to a diſcontinuance of the cloſe only, and 
ſo helped, by verdict. Goldſb. 159. pl. 89. Hill. 43 F liz. Anon. 

8. e. cited 47. In coſe for taking toll of the plaintiff for paſſage over the 
Arg. Lit. bridge of IF, ſhewing a title by letters patents 20 C. 6. ta Al Souls 
— rh Cillege in Oxford fer them their tenants and farmers to be quit of 
no dever. l, ſetting forth, that he was farmer to the college, & . the de- 
tore; for if fendant pleaded in bar the rtlatute 28 H. b. of reſumption of oll liber- 
on ties, Sc. granted ly him; the plaintiff in his repucation ſet forth 
tion and the the ſtatute 4 H. 7. by which the letters patents granted by H. G. to 
revivor, if the cellege were made gad, nim-obtante the flatute 28 H. 6. &e. 
3 and upon demurrer it was objected, that this replication was a de- 
to pled Par.ure from the declaration, but a judged, that it is not; for there 
tocm all.— is not any new matter contained in the replication different from 
* SIE what was in the declaration, for the plaintift's title ſtill remains 
th- caſe of upon the letters patents, and relies upon it; and the title ſhewn in 
Bulerv.th the declaration and replication, is all one, viz. the letters patents. 
1 Yelv. 13. Mich. 44 & 45 Eliz. B. R. Wood v. Haukſhcad. 

as ſhewn to the Court. but mentions it as Mich, 42 & 43 Eliz, Rot. 597, by the name of Wood- 
head's Caſe, and that it ws held to be no denarture, but, 25 1 were, a contellion and avoiding. —— 
Jo. 261. 263. Tuc Colicge of Fayficiaus v. Butler. S. C. & S. P. reſolved accordingly. 


48. If a man fhads performance of covenants, and the plaintiff 
replies, that he did nit juch an att according to the covenant, the 
defendant ſays, that he Hired to di it, and the plaintiff refuſed it, 
this is a departure, becauſe the matter is not purſuant; for it is 
one thing to do a thing, and another to offer to do it, and the other 
refuſcd to do it; therefore that ſnould have been pleaded in the 
former plea. Co. Litt. 304. a. | 

Cera 49. When a men in his former plea pleads an eflate made by the 
- mY common law, in the ſecond plea regularity ne ſhall not make it good 
apprexiice by an act of parliament. So when in bis former plea he intitles 
-% 3 oo himſclf generally by the common law, in his ſecond plea he fhall not 
TCINnNGan * P ' . 

leaded „ enable himſelf by a cuſtem, but ſhould have pleaded it firſt. Co. 
fancy he Litt. 304. A. 

plain © re- a 

plied. ina l cuſtem of London, infants after the age of 14, might bind themſelves apprentices 3 
end upon d- mu; res, Folter Ch. J. and Windham J. held, that this was not a departure, but Twiſ- 
d-n d Mallet J. cunire, and held, that waat 1s vl--ded generally, at at commen law, carnot be 
maintarn'd ty cultom, bur it s 4 Coparture, Lev. 81. Mich. 14 Car. 3. B. R. Mole uv. . 
or, Zold v. Warren. id, 142. pl. 19. Bold y, Wallis. 8. C. and the Court were divid 


18 
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in their opinion, and therefore adviſed a diſcontinuance, and the plaintiff to declare de novo upon 
the cuſtom. - —Raym. Eo. Movld v. Wallis. S. C. adjornatur. Keb. 376. pl. 76. S. C. 
adjornatur. bid. 469. pl. 78. S. C. adjor natur. Ibid. 513. pl. 85. S. C. the Court 
gave leave to diſcontinue, and begin de novo, and count on the cuſtom S. P. Godb. 122. 
pl. 143 Hill. 29 Eliz. Wiay Ch. J. was of opinion, that it was no departure; for he ſaid, it 
ſhould be frivolons to ſhew the whole in his declaration, viz. that he was an infant, and that by 
the cuſtom he might maxe a covenant which ſhould bind him; but the Reporter ſays, quzre of 
this opinion, for that many doubt of it, 

The rule was agreed, that upon a declaration grounded upon a ſact at common law, one cannot 
maintain it by replication of a cultom or ſtatute; as in coveneat upon an indenture of apprenticelhip, 
the defendant pleads infancy, &c. the plaintiff cannot maintain his declaration, by ſaving, that 
there is a cuſtom that infants may bind themlelves apprentices, &c. 2 Ld. Raym. Rep. 86g. 
Paſch. 2 Ann. B. R. | ; 


50. In treſpaſs for chaſmg his beaſts, 14 May, 1 Jac. the defend- Yelv. 96. 
ant juſtified as for eſtray, and that 16 ay, 1 Fac. he delivered them. _ 8 
The plaintiff replied, tbat 15 May he labeured and worked theoin. C. and held 

Þ ) d 


The defendant demurred. i his was held no departure, but the no dopar- 


3 . . N CS 1 * - N 1 ; = . ture. 
working maintained the treſpaſ done the 14th, and made him a cr 


treſpaſſor ab initio. Arg. Litt. Rep. 215. cites Hill. 4 Jac. pi 6: S. C. 
Bagſhaw v. Gower. —--S. C. 
erred Ld, 


7 
Raym. Rep. 76. Paſch. 8 W. 3. C. B. by Powell jun. J. that it fortifies the declaration, 


51. Debt upon bind for non- pero mance of an award; the le- 
fendant pleadet, that the award was, that he fronu relegſe all ſits 
to the plaintiff, which he had done; the plaintiff replied, twat it 

- ' 7 J 8 ; 1 
was true ſuen an award was made, but that tre arbitruters did far- 


ther award, that the defeniant ſhould pay unts the praintiff 151. at 


* 


ſuch a time and place, av/aue hoc, that the nad made fia an award 


7 "BY ? 7 4 ſ > ! ; ER nn :, * 2 
only, as the arfendant had a the defendant r/197977, that rue 
— — ! p 7 . 1 7 ** 5 | Do "Ea , ö - 
It is, that they did award, thut H ſarild pry the paint f fcb a ju z 


but they did farther award that the plaintiff jnould releaſe is the 
defendant all actions, &c. which he had not dene; and upon de- 
murrer, the Court ſeemed cl-ar of opinion, that the rejuinder of 
tne defendant is a plain departure; for that he might {and fo 
ought) to have ſhewed all this at the firſt, 2 Bulit. 38, 39. 
Mich. 10 Jac. Linſey v. Aſton, | 

52. On treſpaſs for an aa/t, battery and impriſoning the plain- 
tiff zn the laſt day of Oftober, 6 Car. at W. the d-Fendant ed, 
far that 13, Aug. 6 Cir, a ſupplicavit iffued out of Chancery, and by 
a warrant from the ſporiff, be, on the 21/t diy of September, are 
the plaintiff, and detained him two days, aud then delivered Pun t9 
the ſheriff, &c. the plaintiff replied, and confeſſed the writ, warrant 
and arreſt 21 Sept. and inbrifmment for ties days, and then ſets 
forth, that afterwards he gabe bail to the ſheriff, and was di 
charged; and that the defendant pr/tea, viz. prada” 1 Die Oct. 6 
Car, aſſaulte and impriſoned him of his ow:: wrong; and upon 
demurrer, all the Court conceived, that the replicatiou was not 
good, by its varying from the day in his declaration, and is a de- 
parture therefrom. Cro. C. 228. pl. 6. Mich. 7_ Car. B. R. 
Tyler v, Wall, | | 

53. In replevin the defendant avowed the taking in O. for a ren \ 
charge granted out of the manor of S. waich extended into S. and O. 
The plaintiff replied, that fhe rectwered in dower, and had a third 
part, &c. aſſigned in S. and fo was ſoifed as tenant in dower, till the 

Rr 4 defendant 
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1 diſtrained her beaſts in a place called the Warren in S. 


pon demurrer the Court held, that this was a departure; and 
agreed, that in every replication there ought to be a vill, and a 
heu-conus, and that here the Warren is the lieu conus, and S. is 
the vill, and therefore cannot be in O. where the avowry is made, 
becauſe one vill cannot be in another vill, nor one lieu conus in 
another lieu conus, and here O. ſhall! be iutended a vill; then in 
this replication S. muſt be a vill, or no vill, if it be not a vill, the 
replication is not good, becauſe a vill is wanting; and if it is a 
vill it cannot be in O. becauſe one vill cannot be in another; and 
judgment for the defendant. Sid. 9. pl. 5. Mich. 12 Car. 2. 

C. B. Weſton v. Carter, : 
[ 548 } 54. If one pleads a flatute, and the other replies, that it is re- 
Sid. 142. pl. Sealed, the defendant may rejoin, that it is revived by another Ha- 
19-8.C.but re; agreed per Cur, 3 81. Mich. 14 Car. 2. B. R. in caſe 


not peer. of Mole v. Wallis, or, Bold v. Warren. 


Raym. 60. 
S. C. but S. P. does not appear. Keb. 469. pl. 78. S. C. nn P. by Twiſden. 


Keb. 46g. 55. If defendant pleads a ſtatute, and the plaintiff replies, that it 
1 C. was te continue to ſuch a time only, which is expired, the defendant 
mentioned may re- join, that the firſt ſtatute was afterwards made perpetual ; 
as by Twil- becauſe it is no more than fortifying the firſt matter; agreed per 
cen, ber in Cur. Lev. 81. Mich. 14 Car. 2. B. R. in caſe of Mole v. 


ſuch caſe it 


is depat- Wallis, or, Bold v. Warren. 


ture, 


S. 56. In covenant, &c, the leſſee pleaded performance generally ; 
judgeda the plaintiff replied, and aſſigned @ breach in non-payment of rent ; 
departure, the defendant rejoined, that the plaintiff had ouſted him, and held 
him out, &c. upon ſeveral arguments the Court held, that this is a 
departure, becauſe the rejoinder is not in affirmance of the plea ; but 
the defendant ought to have pl-aded this —_ matter at firſt, 
Sid. 77. pl. 10. Paſch. 14 Car. 2. B. R. Granger v. Henborow. 
Keb. 360. . Aſſumpſit upon a promiſe 1 Aay, 3 Car. 1. for money lent, 


; 57 
578 5. C. Defendant pleads, that the writ was ff brought 4 Feb. 14 Car. 2. 


V. 


Raynes, and that he did not promiſe within {ix years before the ſaid 4th of 
R-ym. 86. February. After verdict it was moved in arreſt of judgment, that 


— the declaration is a departure from the count. But adjudged, that 
Mod. 261. it was not a departure, for the time put in the declaration was nei 


ſavs, R. ym. material, for he might declare of aſſumpſit at any time. But when 
seu ot the defendant made the time material by his plea, the plaintiff may 


rightly te- Wa . 2.4 5+ . 
nected, a» by his replication anſwer to this plea, to maintain his action for the 


an red time, which before was not material, and the plaintiff had judgment. 
ya: Lev. 110. Mich. 15 Car. 2. B. R. Lee v. Rogers. 


re hot of 

th S. C. of Ld. Ch. J. Kelyng's, then in his hand, and is according to what is cited Keb. 999.— 
It un no departure. for it is only an anſwer for the time to the plea, which before wes not material, 
Lev. 111. Hill. 25 Car. 2. C. B. cites it in the caſe of Lee v. Rogers, as adjudged, as he beard, 
in the coſe of Bremion v. Evelin. 

S. C. of Lee v. Rogers was cited per Parker — in delivering the opinion of ihe Court, and 
jndgmen: «ccordingly, but he cited it by the name of Lee v. Raynes; and he ſaid, that in the old 
p60 ks indeed, this would have been a departu c, and cited 22 Aſſ 86. and that unleſs that what, 
fr: ctiy ſp- ing, is a departure, be — times allowed, unleſs the plaintiff {where the defendant 
bi: juſtification, makes the time or place material } may foilow the defendant's plea, though it lead 


tum to auother ume or place, all that doftrine, that in tragñtery athens where time and place — 
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ao! material the plaintiff may declare at any time or place, muſt fall to the ground. Hill. g Geo. 1. 
. R. 10 Mod. 349. Cole v. Hawkins, 


58. In debt on a bond conditioned to perform an award, the de- Raym. 98. 


fendant pleaded nullum fecerunt arbitrium The plaintiff replied 1 = 


and ſhewed an award, I he defendant rejoined, that there were 11 was a 


other things ſubmitted, and fa no award. Adjudged on demurrer, departure. 


that this is a departure ; for the defendant ought to have pleaded C 


this ſpecial matter in his plea at firſt. Sid. 180. pl. 16. Hill. 1 5 cannot re- 
& 16 Car. 2. B. R. Morgan v. Man. join con- 
cerning an 
award, when he has pleaded before, that there was no award, and for the departure 5 was 
given for the plaintiſt. Keb. 678. pl. 72. S. C. adjudged for the plainuff.. Lev. 227. 
S. C. and per Cur, nul award is no award at all; and held this a departure: and judgment for the 
plainuff. — Ibid. the Reporter adds, that judgment was given in a like caſe, Mich. 14 Car. 2. 
B. R. Horſe v. Launder. 


59. In aſſumpſit for 5000 —_— the defendant pleaded the a- [ 549 J 
tute of lim.tations ; the plaintiff replied, and tendered an iſſue as to Lev. 193- 
parcel, and as to whe reſidue, he ſaid, the defendant was mdebted to — 
him at Teneriſſe in the Canary Illands, in warda de Cheap, &c. and 5 C. 24. 
upon a demurrer to this replication, it was objected, that it is a judged. 
departure, becauſe the plaintiff had declared for a debt due in Lon- 
don, and in his replication he alledges it was at Teneriffe ; but ad- 
judged that it is no departure, becauſe it is a perfonal thing, for he 
who is indebted to me in one place, is ſo in every place. Sid. 228. 
pl. 24. Mich. 16 Car. 2. B. R. Bevin v. Chapman. 
do. Debt upon a bond. The condition was to fave a pariſh 3 Saund. 
harmleſs from the charge of a baſtard child. The defendant pleaded 53. - * 
non damnificatus, The plaintitf replies, that the pariſh had laid out — 
35. for keeping the child. The defendant vejoins that he tendered departure. 
the money ; and the plaintiff paid it de injuria f propria. Where- „ 
upon it was demurred, T wiiden ſaid, the rejoinder is a departure; 3. 4. 
you ſhould have pleaded thus, viz. that non fuit damnificat' till judgeda de- 
ſuch a time; and that then you offered to take care of the child, KN 
and tendered, &c. Judgment for the plaintiff, niſi, &c. Mod. — woke 
43, 44. pl. 97. Hill. 21 & 22 Car. 2. B. R. Richards v. S. C. ad- 
odges. | [bid. 61g. 
pl. 7. S. C. held a departure, and judgment for the plains, 


61. Debt upon bond conditioned, that if the defendant ſerved 2 Lev. 5. 
the plaintiff as a brewer"s clerk, and performed ſuch covenants, then — wo 
the bond to be void; the defendant pleads performance of all, &c. was, that be 
The plaintiff replied, that one of the covenants was to give to the accounted 
plaintiff a true account of all money which he ſhould receive, &c. — _ 
which he had not done; the defendant rejoined and confeſſed that he 2 
received ſuch a ſum, &c. and that he laid it up in the plaintiff”s quidam 
warehouſe, it was flolen by certain malefactors, to him unknown, et —__— 
hoc paratus eſt verificare; upon demurrer it was objected, that it — 
was a de e from the plea, becauſe that was, that he per- benſe, and 
formed all the covenants, one whereof was to account, but the re- f 
joinder is rather an excuſe why he ſhould not account; adjudged — 
no departure, but a fortification of the bar; for ſhewing that he 20e elf, 


was © 
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mtus eſt ve · Was robbed, is giving an account. Vent. 121. Paſch. 23 Car. 2. 
ene B. R. Vere v. Smith. 

upon which | 

the plaintiff demurred. The Court held it no departure. And as to the concluſion, they held it 
better than to have concluded to the country; becauſe, now the plaintiff has liberty to traverſe the 
robbery ; ſed adjornatur. But afterwards in Trin. Term, the demurrer was waived, and iſſue taken 
upon the robbery. 2 Keb. 761, pl. 30, S. C. fays, that in the rejoinder it was exprefied, 
that he gave notice of the robbery the next day after the night it was done in, and being then re- 
quired to account, he did thus give an account ; and the Court held it no depattute.—8S. C. cited 
6 Mod. 139. and allowed to be law; and that the rejoining that he was robbed of the money, 
1 he gave notice to the plaintiff, certainly maintains the firſt plea; for it was a legal account 
® ik, 


62. Debt upon bend for performance of covenants, the defendant 
in his plea jet forth the indenture, which was to return all the effects 
of goods ſent to Barbadzes, and that he had performed all the cove- 
nants ; the plaintiff repirzd, that ſuch goods were ſent, of which he 
had not returned the effects; the defendant rejoined, that he had no 
order to return them, and upon demurrer this was adjudged a de- 
parture, becauſe there was n:thing of order mentioned in the cove- 

| nants; but per Hale if the covenant had been ig return them on 
order, the plea had been good. The Reporter adds two quætes. 

[ 550 Þ* 2 Ley, 67. Mich. 24 Car. 2. B. R. Wood v. Kirkham, 
2 Barnard. 63. A covenant is to pay, the defendant plead; performance, the 
4, "tl RY plaintiff replies that he did nat pay; the detendant rains that he 
Mich. © tendered, * This is a departure, cited by derjeant Jones, Freem. 


Geo. 2. Rep. 157. pl. 174. Paſch. 1674. 
W:inche! fea 
(Counteſs) v. Higden. S. P. adjudgrd for the plaintiff that it is a depaiture; for the matter in the 
rejcinder ger only by way of excuſe, Tender and rcetulal not being payment, but only d:tcharges 
the perty trom damages. | 

In the caſe above was cited the caſe of Oren v. Roypnolds the fome term in C. B. where the action 
was debt on bond, with condition to fave the plaintitt harmie's trum tonnage of coals, the deiend- 


I,tH 


ant pleaded non damnificatus; the pisintiff replied, a diſtteſs taken for it; the defendant regained, 
that none was due. Upon this there was a demurrer ; but that Cort held it to be no departure, 
T heQh. J. agreed that caſe to be law ; and ſaid, that the rojoinder there foruticd the bar. 


64. Debt upon bend conditioned te pay ſuch ſums as the obligor 
ſmuld receive within 14 days after receipt at fuch a place in I, as 
the plaintiff (the o'ligee) ſhould apprint; the defendant pleaded 
payment; the phintiit replied non-payment of juch a ſum received 
by the defendant at a place by the plaintiff at poiuted; the defendant 
rejoins, that the plainti had appointed ns place; upon demurrer 
this was adjudged a departure, for the defendant in his plea ought 
to have pleaded firſt, that he had paid ill but ſuch a ſum, for which, 
as yet, the plaintiff had appointed no place of payment. 2 Mod. 
31. Paſch. 27 Car. 2. C. B. Sams v. Dangerfield., _. 

65. In debt on an award, the defendant pleaded nullum fecerunt 
arbitrium, plaintiff replied, and ſet forth the award, that the defend- 
ant ſhould pay 20l. ta the plaintiff in ſatisfaction of all treſpaſſes ; and 
likewiſe that they ſhould give mutual releaſes to the time of the 
award, and affig's breach in non-payment of the 20/. Defendant 
rejoins, that there were treſpaſſes dime between the ſubmiſſim and the 
award, All the Court were of opinion, that when the plaintiff 
in his replication ſet forth the award, it was no departure to ſhew 
that treſpaſſes were committed betwixt the ſubmiſſion and the 
award ; for by that the award appears to be void; and fo _—_— 

, . 1 — 


the bar of nullum arbitrium. Freem. Rep. 265, 266. pl. 290. 
Mich. 1679. Ayland v. Nicholls. | 
66. Debt upon a bond for performance of an award, the defend- 
ant pleaded ny award made, the plaintiff replied and ſet forth the 
award made, that the defendant ſhould pay the plaintiff 2501. in right 
of his wife, as a full moiety of the ſhare of the eftate of H. P. her 
father, and that upon payment thereof the parties ſhould ſeal general 
releaſes, but that the defendant has not paid the money awarded ; the 
defendant rejoins, and ſets forth that he and the plaintiff differed 
about all the perſonal eftate of H. F. which they ſubmitted to arbi- 
trators, but that the award by them made was net of all the perfinal + 
eftate of the ſaid H. P. Upon a demurrer the Court was clear of 
opinion that this rejoinder was a departure from the plea; and the 
plaintiF had judgment. Lutw. 382. 385. Mich. 1 Jac. 2. Mit- 
chell v. Pope. 
67. Deht upon bend, conditioned, that if the defendant paid the 
plaintiff or his attorney all the charges of a ſuit, &c. with which the 
ſaid attorney /hnuld®%charge the plaintiff, and ſhould diſcharge the 
plaintiff thereof, then the bond to be void; the defendant pleads, 
that he had paid to the plaintiff all the ſaid charges; the plaintiff 
replied, that the attorney had charged him with 41. 16s. which the 
defendant had nat payed, nor diſcharged the plaintiff thereof; the 
defendant r-joins, that the attorney had not delivered : the defendant 
any bill of caſts under his hand, as by the ſtatutc required; upon 
demurter the Court held the plea to be too general; for he thould 
have ſhewed that the attorney charged ſo much and no more, 
which he had paid, and all agreed that the rejoinder was a manifeſt 
departure from the bar, for he pleaded, that he paid all tne charges, 
&c. and by his rejoinder he would excule the non-payment, be- 
cauſe the attorney had not delivered him a bill of coits under his 
hand. Lutw. 419. 421. Trin. 4 Jac. 2. Parkes v. Middleton. 
68. Treſpaſs for breaking his hauſe, and taving and carrying | 551 ] 
awwny hi: ge, the defendant juſtified the taking and carrying 
eway nomine diſtrictiouis for damage feaſant; the plaintift replred, 
that after the diſtrels aforeſaid, viz. eodem die, &c. the d-fendant 
een verted them to his awn uſe; upon demurrer it was inſiſted, that 
this replication wasꝰa departure; for it does not make good the 
plaintiff's replication in treſpaſs, but ſhews rather that the plaintiff 
fhould have brought trover and converſion; ſed non allocatur; 
for he that abuſes a diſtreſs is a treſpaſſor ab initio, and therefore 
if in treſpaſs the defendant juſtifies nomine diſtrictionis the plain- 
tiff may thew an abuſe and it is no departure, but makes good his 
declaration, and fo in this cafe; for the converting is @ treſpaſs or 
trover at election, and the matter diſcloſed in the replication makes 
good this election; for it proves a treſpaſs as well as a trover, 
1 Salk. 221. pl. T. Hill. 2 W. and M. in C. B. Gargrave v. 
Smith. „K Th 
69. In debt upon bond for performance 1 covenants in a leaſe, 12 Mod. 3 
one whereof was to pay /o much clear of all taxes, the defendant 245 1 & 
pleaded performance; tne plaintiff replied, non-payment of jo much — 


for half a year's rent; the defendant rejoined, that fo much was paid ly for — 
in P:ainti . 
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in money, and ſo much in taxes upon the flatute for laying 4t. per 
pound on land, which being allowed amounted to the whole, Holt 
Ch. J. upon demurrer held that the matter of this rejoinder being 
by way of excuſe, ought to have been ſet forth in the bar; but as 
it is here, it is a departure; for whereas he ſaid at firſt, that he 
had performed the covenants, he ſays now, that he is not obliged 
to perform them. Judgment for the plaintiff. 1 Salk. 221. 
RS Trin. 5 W. & M. in B. R. Arran (Counteſs of) v. 
ripe. „ 
70. In treſpaſs for taking his cattle in the king's highway, the 
defendant juſtified the taking, &c. damage feaſant ; the plaintiff 
replied, that time out of mind, &c. there had been a certain _ 
end fort-way pro ommbus iter ſuch and ſuch a place, and that he 
grove his cattle over the way, and that en paſſant they eat, &c. The 
defendant rejoined, that the cattle were commorant in via prædicia. 
Iſſue was joined thereupon and found for the plaintiff, It was 
moved for a repleader, the treſpaſs tried being not the ſame treſ- 
paſs for which the plaintiff had declared. Pet Holt Ch. J. This 
was a tranſitory treſpaſs and the mentioning it as done in alta via 
rezia was nothing to the purpoſe, but was idle, out of time and 
mere ſurpluſage ; and therefore the plaintiff, by following the de- 
fendant to another way in his replication, does not depart, for a 
departure muſt be from ſomething material; and when the iſſue 
is taken upon the commorancy, it admits the plaintiff had a way, 
but that he continued longer than he ſhould in it. Judgment 
for the plaintiff, 1 Salk. 222, pl. 3. Paſch. 6 W. and M. in 
B. R. Primer v. Phillips. 
71. In treſpaſs, if the defendant 7 on the day in the de- 
claration, the plaintiff may alledge another day in his replication. 
Per Holt Ch. J. 1 Salk. 222. pl. 4. Mich. 7 W. 3. B. R. 
Webley v. Palmer. 
Comb. 361. 72. Caſe, &c. for work done, and fix ſeveral promiſes were all 
— ee laid upon 16th October, the defendant pleaded infra ætatem to all 
e excep- Si . . G 
tion was not generally, the plaintiff replied as to two of the promiſes præcludi 
allowed; non debet, &c. becauſe the defendant was at that time of full age, 
— and as to the reſt they were for his neceſſary apparel; defendant de- 
may well murred, alledging that it was repugnant, becauſe the defendant 
divide it in could not be of age and not of age at one and the ſame z but 
bn go adjudged, that the time was only a circumſtance and not mate- 
there re Tial nor part of the iſſue, nor is the plaintiff tied to a preciſe day 
n ſeveral in his declaration, and if the defendant, by his plea, forces him to 
— vary, it is no departure. 1 Salk. 223, pl. 5. Paſch. 8 W. 3. 
days, the B. R. Howard v. Jenniſon. 5 | 
Piarnti 
— ime, and if he 3 | SY ey : FE 
— — Ly at one time, and if he is forced from his day, it is no departure, Judg 


LS 52] 73. If the plaintiff diſclſes new matter in the replication, which 
w. 111. new matter only fortifies the declaration, this is not any de- 
— —j ay ja Ld. Raym. Rep. 75. Paſch. 8 W. 3. C. B. Lawton 
3. C. V. ard. 


74. Treſraſs 
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74. Treſpaſs, &c. for an aſſault, &fc. at H. the defendant = Lutw. 


pleaded that he was poſſeſſed of a clhiſe at = and that the plaintiff $435: 1437+ 
entered, and refuſing to depart, the defendant, molliter manus impoſuit tolved ac- 
on him e maintain his poſſeſſion, and traverſed the aſſault, &c. at cordingly. 


H. The plaintiff replied, and claims a way over the cloſe to T. © = 


by preſcription and that the defendant adtunc & ibidem broke the his plea 
12 


ainti fs head, and traverſed that he molliter manus impoſuit, &c. makes a 


0 . tranſitory 
prout, &c. and upon demurrer exception was taken that this re- e. 


plication was a departure from the declaration which was of an local, the 
aſ/ault, c. at H. and the replication admits that it was at 7. plaintiff 


nol . . may anſwer 
but it was anſwered that it is a tranſitory action, and if the de- the with 


fendant makes it local by his plea, the plaintiff may anſwer the and it will 
plea, and it will he no departure. And of this opinion was the be no de- 


whole Court; for in tranſitory actions the plaintiff may lay it e 
where he pleaſes, and if the defendant makes it local by his plea, the I exccuter, 


plaintiff 2 vary in his replication either in time or place. And 4 bonis af- 
judgment for the plaintiff. . Ld. Raym. Rep, 120, 121. Mich. Ls 
8 W. 3. Serle v. Darford. | | 

Eaft N. in 


Nottinghamſhire, the dd nan pleaded. that A. was ſciſed of a place called W. in North H. in 

the ſame county and made a leaſe thereof te the defendant. by virtue of which he entered, and as 
lefſee he juſtified the taking of the goods as dainage tcaiunt, and traverſes the taking at Faſt R. 
The plaintiff replies, that before A. was feiſed of that place &c. in fee, F. S. was ſeiſed of the 
place, Sc. in fee. and leaſed 12 the plaintiff's t:jtator. who entered and put in his goods, that the 
defendant of his own wrong yak them, abſque hoc, that A. was ſeiſed in fee prout; the deiendaut 
demutted, ſuppoling this to be a departure, but judgment was given tor the plaintift, for the 
reaſon aforeſaid. Arg. 1.d. Raym, Rep. 121. Mich. 8 W. 3. in Caſe of Serle v. Dartord, cites 
Tiin. 13 Car. 2. C. B. Rot. 795. Taylor v. Gabetus. 


75. If a man lays a day in his declaration that is nat material, 
and the defendant by his plea mates it material and then the plaintiff 
in his replication varies from the day in the declaration, it will be 
a departure, otherwiſe if the day had not been made material by 
the plea. Per Holt Ch. J. 6 Mod. 115. Hill. 2 Ann. B. R. 

Anon, 

76. In treſpaſs, aſſault, and battery, if the plaintiff lays te 
aſſault one day, and the defendant pleads a ſpecial matter that 
Juftifies at ansther day, whereby the day becomes material, the 
plaintiff may reply an aſſault at another day; and it is no de- 
parture, although it has been otherwiſe held, for the day is not 
material, and the plaintiff may maintain his count; per Holt Ch. ]. 

2 Ld. Raym. Rep. 1015. Hill. 2 Ann. Anon, 

77. In debt on the recognizance of the bail, the defendant pleaded 6 Mod. 139. 
that there was no capias ad ſatisfaciendum proſecuted and returned — 
againſt the principal before the day of exhibiting the bill againſt the S. C. ad- 
now defendant. The plaintiff replied, that a capias ad ſatisfa- judged a des 
ciendum was ſued out, and returned before the exhibiting this bill, fie 
Defendant rejoined that the defendant in the firſt action brought a writ mater 
of error on the judgment 4 the ca. ſa. was proſecuted returned which does 
and filed, Upon demurrer it was — for the plaintiff, be- „g r ig. 
cauſe the rejoinder is a departure from the bar. 2 Ld. Raym. force the 
Rep. 1256, Paſch. 3 Ann. B. R. Parkins v. Wilſon. matter of 


: the plea; 
for the plea is that there was no capias; and the rejoinder ſays, that there was a capise, but it was 
ſuperſeded, and thete is great difference between no capias and à capias 3 1 the 

8 | uperſeding 
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ſoperſeding does not make it gull or no capias, but only ſuſpends the fruit or effect of it, and one 
mutt diſunguiſh between the wit itſeſt and the effet of it. 


178. in debt on bond conditioned that J. L. ſhould be a true 
priſoner without making any eſcape. The defendant pleads thut J. 
Larkin did * remain a true pr.foner without committing any eſcape, &. 
Plaintiff aſſig ns breach that 13 Fan. F. L. made an * de fend- 
ant rejoins that J. L. went a little <vay ont of the rules of the priſon, 
but being ſent for back by the plaint:ff be immediately returned, with 
conſent of the plaintiff, was accepted as his priſoner, and ſo conti- 
nued ever fince; to which it was demurred; this is a departure; 
for if this would excuſe the eſcape, it ſhould have been pleaded 
at firſt ; ſo judgment for the plaintiff. Comyns's Rep. 553, 554. 
pl. 230. Trin. 9 & 10 Geo. 2. in C. B. Gambier v. Larkin. 
2Ld.Raym. 79 The plaintiff brings an action of debt upon a bend; de- 
_— fendant pleads the condition, which was that he ſhould execute ſuch an 
Clever, S. C. office without the aſſiſtance of the plaintiff, and ſays, that he did ex- 
the de- ecute it without his aſſiſtance; plaintiff replies that he did not ex- 


— 1 ecute it without his aſſiſtance; defendant rejoiꝝs, and ſays, that if 


Keltando the plaint if did give him his aſſiſtance, it was vAuntary. To which 
that the the plaintiff demurs. And the demurrer was held to be good, for 


— — ge. that the rejoinder was a departure from the plea. Barnard. Rep. 
F-ndan's in B. R. 4. Mich. 13 Geo. Whight v. Clever. 


books out 


et lib os il} /s ſemper abinde detinuit, cultodivit, & illos eidem Willielmo deliberare denegavit, per 
quod the detendant, after the dctaining of thoſe books out of lis cultody, the money, &c. ſingly 
could not collect; tor plea lass quod verum eft that the plaintiff in propria perſons tua exercuit 
o mncium prediftum a pred ito 22 die Apriiis anno ſuptadicto uſque predictum 24 diem Juni: 
ed quod pizxdittus the plautiff volumarie ſuſcepit & officiom pria:cictum a toto tempore præ— 
dicto exercuit fine requiſmione vel afſenſy prædicti the defendant, qui per totum tempus pre- 
dictum ſemoct paratus fult & obtulit to the plaintiff, apud Londinum p'adictum in parochia & 
warda prædictis dictum officium ad exercendum ſingulus, Anglice ſinglo, tine auxilio prædicti the 
plain; & hoc idem the d: fendent paraius eſt ver iſicare, &c. The plain'itt demurred ſpecially, 
and ſhewed for cauſe, that the rejoinder was 2a departure from the bar; the defendant joined in 
de mutter. The Court was cl-ar of opinion; that the rejoinder was naught; for if the fact there 
Giicioſed amounted to ſhew, that the defendant had executed the office ſingly, the defendant 
ought to have joined iſſue with the plaintiff upon the nue offered by him in his replication, and 
given this matter in evidence; but if the fact fer owt in the rejoindet Was only an excuſe tor the 
defendant's not having exerciſed the office as the Court took it to be; then it was a departure 
fiom the ber; and the defendant ought not to have pleaded, that he did execute the office (ingly, 
and _ this matter; but ought to have pleaded this matter at firſt, Judgment for the 
plaiutiii, Nov. 3. 1726, 


For more of Departure in general, ſee other proper Titles, 


Depolltions. 


(3531) 


Depoſitions. 


(A) Depoſitions read in what Caſes. 


I. PERSON was examined as a witneſs in a cauſe, and 

after became plaintiff for the intereſt in that buſineſs 3 
allowed and not to be ſuppreſſed. Toth. 211. cites 9 Car. 
Drury v. Drury. s 

2. A witneſs examined for the plaintiff, and to be croſs-ex- 
mined for the defendant, but before he could be croſs- examined, 
died; yet this Court ordered his depoſitions to ſtand. 2 Chan. [ 554 ] 
Rep. 18. 20 Car. 2. & 22 Car. 2, Moſcly v. Maynard. 

3. Proofs in an original cauſe were not allowed to be read on 

a bill of review. 2 Chan. Rep. 18. 20 Car. 2. & 22 Car. 2. 
aps Maynard. 
4. Depoſitions taken in either cauſe, ordered to be zſed in both, 
which order was after publication in the firſt cauſe, wherein the 
proof was made, but before publication in the ſecond cauſe. 
Chan. Caſes, 236, Mich. 26 Car. 2. Norcliff v. Worſely. 

5. Depolitions taken in a former cauſe cannot be read in Depoſitions 
another cauſe aga.nſt one that does not claim under the party _ _—Y 
againſt whom thoſe depoſitions were taken; but Serjeant Phillips herein 
ſaid, t at it is a common caſe, that if a /egatce bring a bill againſt only the 
the executor and proves aſſets, another legatee, though no party, f*'he# 7c» 


may have the benefit of thoſe depoſitions, Vern. R. 413. Mich. ind 
1686. Coke v. Fountain. party bull 
no e rea 


againſt the iſſue in tail, Ch. Prec. 212. Ld. Peterburgh v. Ducheſs of Norfolk. 


6. Creditors of L. obtain a decree for payment of their debts, 
and to ſet aſide conveyances got by fraud, and Sir H. J. and 
the legatees are — — The legatees having a bill againſt 
Sir H. J. the queſtion was, if the depoſitions in the former cauſe 
could be read in this; per Cur. the queſtion being the ſame in 
both cauſes, and Sir H. ]'s defence the fame, they ought to be 
read, 2 Vern. R. 447. Mich, 1703. Nevill v. Nan 


(B) Depoſitions - 


354 Diepolitions. 


(B) Depoſitions in Chancery read at Law; in 
what Caſes. | 


1. HOUGH a bi! be diſmiſſed yet the depoſitions taken on 
ſuch bill are to be made uſe of here or at law, eſpecially 
the bill not being diſmiſſed on the point of right, but for matter 
form. And it is uſual and frequent to uſe depoſitions taken in 
one cauſe, if for the ſame matter that is in controverſy in another, 
eſpecially if againſt the ſame defendant, which was admitted by 
the counſel of the other ſide. Chan. Caſes, 174, 575. Trin. 
22 Car. 2. Arg. 

2. But as to the uſing depoſitions in a cauſe diſmiſſed, this dif- 
ference was taken, that though where a cauſe is diſmiſſed, the 
matter of it nit being proper for equity to decree, yet the fact in 
this caſe proved may be uſed as evidence in that fact, between 
the ſame parties whenever it ſhall come in queſtion again. Chan, 
Caſes, 175. Arg. 1 


z chan. 3. But when a cauſe is diſmiſſed not upon that ground but 
SS. 39-4- upon irregularity; as for that it comes by reyivor, when it ſhould 


depofirions come by original bill, ſo that in truth there never was regularly 
when ox any ſuch cauſe in court, and conſequently no proofs, thoſe proofs 
—_— cannot be uſed; for proofs cannot be exemplified without bil! 
— and anſwer, nor can they be read at law, unleſs the bill on which 


drought by they were taken, can be read. Arg. and fo it was afterwards 


. porchaſor ruled about Mich, Term, 1669. T the Ld. Keeper. Chan. 
nied by the Caſes, 175. in Caſe of Backhouſe v. Middleton. 


Court to be : ; 
wicd on an original bill brought by him afterwards, for the bill of revivor being brought by a 
Purchaſor was void, and fo the depoſitions were taken where there was no bill and aniwer de- 


pending, conſequently no indiftment of perjury could be brought againſt the witneſſes, 


( 555] (C) Depoſitions. Suppreſſed. 


I. TF witneſſes in Chancery depeſc contradiforily or be falſe in 
parcel they ſhall be rejected, and the party commanded te 
bring other witneſſes. Br. Conſcience, pl. 20. cites 16 E. 4. 9. 
2. When depolitions are publiſhed, yet new proceſs may be 
examined and are called proofs obornants ; but thoſe are only ex- 
planatory of the firſt proofs; as if it was depoſed that A. and B. 
did ſuch a thing, and this is obſcurely ſaid without ſaying how 
he knows it, — this is publiſhed the deponent being dead; 4+ 
and B. may depoſe that they were preſent, &c. according to the 
firſt depoſition, &c. But if they depoſe any thing contrary, and 
which alters any part of the matter, this depoſition is void. 
Kelw. 96. a. pl. 4. M. 22 H. 7. 
3. A. exhibited his bill againſt B. by practice of purpoſe to ex- 
amine witneſſes, and did examine witneſſes accordingly, whereas 
the cauſe chiefly concerned W. R. and 8. . and therefore or- 


der 


Depoſitions. $55 


dered that the depoſitions ſhall be ſuppreſſed, and the aid R. and T. 
ſhall exhibit a bill into this court, againſt all ſuch as they think 
to be parties to the fraudulent abuſing of this Court, Cary's 
Rep. 79, 80. cites 19 Eliz. Walford v. Walford. 

4. Maſter examined one witneſs three times to the account; 
ordered that the depoſitions be ſuppreſſed. 2 Chan, Caſes, 79. 
Mich. 33 Car. 2. Anon. 

5. Depolitions ſuppreſſed, becauſe the Solicitor's clerk in the 
cauſe, did write as a clerk in the execution of the commiſſion, 


2 Chan. Rep. 393. 2 Jac. 2, Newte v. Foot, 


(D) Depoſitions ſupplied or amended. 


I, FTER publication the Court would not amend a depo- 
ſition miſtaken. Toth. 140. cites 39 and 40 Eliz. 
Chamberlain v. Pope. | 
2. A man aftergexamination ſupplies his depoſition, ad infor- 
mandam conſcientiam. Toth. 149. cites 5 Car. Wynn v. 
3. A witneſs having committed a mate in his examination Chan. Cafes, 


betore commiſſioners, applied to them to recti it, but the com- 0 


miſ̃on being returned to London he went there, made oath of it, S. C Accord. 
and that he was ſurprized by an haſty examination ; but the com- ingly—— 
miſlion not being opened, it was returned back to the com- — po Racy 
milfioners with a ſpecial commiſſion to open it, and permit the — 


witneſs to rectify his miſtake ; the ſpecial commiſſion being executed — 
i , . > 2 It! examine 
and returned, it was moved to ſuppreſs the depoſitions as unduly by cond 


taken, and that no ſuch fpecial commiſſion ought to have been, fon did in 
and they were /uppre//el, N. C. R. 92. 15 Car. 2. Randall v. per court 
1 ſupp , 7 I depoſe that 


Richards. the com- 
miſſioners have ſet down their depoſition, otherwiſe than they did deprſe; therefore it is ordered 
tive depoſitions hall be void, and the lame witnciles [hall be examined again, Cary's Rep, 66. 


cucs 2 Eliz. fol. 146. Peacock v. Collins. 


4. The Lord Chancellor took notice of what dangerous con- [ 5 56 ] 
ſequence it would be, that if after publication paſſed, and people 
ſceing where a cauſe pinched they ſhould then be at liberty to look 
out witneſſes to boulſter up the faulty part of the cauſe, the ne- 
ceſſary conſequence would be perjury. Vern. 47. Patch, 1682. 


In Cafe of Jones v. Purefoy. | 

5. After a witneſs is fully examined, the examinations are read 
ver to him and the witneſs is at /iberty to alter or amend any 
thing; after which he „ns them, and then, and not before, the 
examinations are compleat and good evidence, Wms's Rep. 415. 
Paſch. 1718. by the Reporter. 

6. Therefore where a witneſs was examined, and before ſigning 
his examination died, the Maſter of the Rolls upon adviſing with 
a Maſter in Chancery then in court denied the making uſe ot 
the depoſitions, as being not perfect. Wms's Rep. 414. Paſch, 
1718. Copeland v. Stanton. 

Vor. VII. 8 9 7. Bud 
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7. But where after an order for publication, defendant examined 
a witneſs and then perceiving the irregularity (it being after pub- 
licativn) the defendant on the uſual afidavit by himſelf, his clerk 
in court, and ſolicitor, that they had not, nor would ſee any of the 
depoſitions, gat an order to re-examine this witneſs ; but before re- 
examination the witneſs died; upon affidavit of this, Ld. C. Parket 
ordered that the defendant might make uſe of the depoſitions, the 
re-examination of him being prevented by the act of God, 
Wms's Rep. 415. cites Mich. 1720. Debrox v. 

. On a petition to amend the depoſition of a witnefs; who, 
being examined, ſwore only, that he was induced to believe, that 
he did not expreſs himſelf in the manner the depoſition was taken, 
and was poſitive he did not intend or mean to ſwear as the ex- 
aminer had taken it, but really as in the amendment deſired. 
Lord C. King faid, that where it appears to the court, that either 
the examiner is miſtaken in the taking, or the witneſs in making the 
depoſition, he thought it was for the advancement of truth and 
juſtice to amend it, and the ſooner the better, ig regard of death or 
abſence, and it would be unjuſt to pin a witneſs down to a mit- 
take by denying to rectify it, and as to the amending it after pub- 
lication, it could not be known before and ordered it to be amended, 
and the witneſs to ſwear it over again. 2 Wms's Rep. (646.) 
Mich. 1731. Griells v. Ganſell. 


For more of Depoſitions in general, ſee Evidence, Examina 
tion, Hearing, and other proper Titles. 


Deputy. 


(A) Who may make a Deputy. 
*[ 557] 
uy 845 [. A CONSTABLE may make a deputy, and he may ex- 


ghd ecute the warrants directed to the conſtable, and do other 


— pr things belonging to the office of conſtable, though he is not ſwoln 


3 to execute it well, as the conſtable himſelf is. M. 13 Jac. B. R. 
that lucn 


5 between Phelps v. Winſcombe for this is not any judicial office.] 


the equity of the ſtatute 7 Jac. cap. 5. may plead the general iſſue.— 3 Bulſt. 77- S, C. 

21d the whole Court greed, that a conſtable might make a deputy, but no judgment given, the 

ſame being ended (as the Reporter favs he heard) by 2;,rcement between the parties, — Rob. 

Rep. 274. pl. 49. S. C. & S. P. and the Juſtices inclined that the deputy of the conſtable s 

within the ſtatuic 7 Jac. cap. g. to plead the general iſſue, becauſe he comes in the right _ 
con 
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conſtable and repreſents his perſon.——g Salk. 252. pl. 8. cites 3. C. As to the point of the 
couſtable's making a deputy, which was mentioned in Sir Walter Vane's Cale, Sid. 355. Pl. 5. 
Hill. 19 & 20 Car. 2. B. R. the Court were not agreed in it notwithſtanding the Caſe of Phelos 
v. Winchcomb was cited, ———Lev, 233. in Sir Walter Vane's Caſe, S. C. Twiſden J. cited 
Hill. 9 Jac. Rot. 249. B. R. Phips v. Winchcombe, to be reſolved that a conſtable canngi make 
a deputy 3 but the other Juſtices e contra; 


2. In writ of falſe judgment it was aſſigned for error, that Juſ- 
ticies came to the ſheritt to hold plea of 1000), and he held it 
before his under ſheriff, and entered in the Roll that the plea was 
held before him, and therefore it ſeems that a Judge cannot make 
a deputy, but that an Her may make a deputy, as the ſheriff, 
&c. may ſerve capias by bailiff or ſervant, contra in rediſſeiſin, 
writ of enquiry of waſt, &c, where he is Judge and officer, quære 
for it was not adjudged. Br, Deputy, pl. 19. cites 21 H. 6. 37. 

43. bn got comes to the ſheriff ta take ſurety of the 
peace of J. N. and if he refuſes, then to ſend him to the next gaol, 
there it is agreed by 4 juftices that the ſheriff cannot make a de- 
puty to tahe the ſurety but ſhall do it himſelf; for of this he is 
judge but he may award a precept to another to arreſt the party, 
for of this he is officer. Br. Deputy, pl. 20. cites 2 4. 31. 

4. $2 in rediſſeiſin this ſhall be judged by the ſheriff himſelf 
and the coroners ; but to make execution, the ſheriff may award 
precept to another, Note the diverſity that miniſter or officer 
may make a deputy contra of Judge or Juſtice, Ibid, 

5, It was faid that a judge or Juſtice of record cannot make a 
deputy z contrary of the ſheriff who is an officer. Br, Judges, 
pl. 12, cites 9. 4. 31. | 

b. Officer of tru/t cannot make a deputy unleſs the grant be 
[by thele words] to exerciſe by himſelf or his ſufficient deputy, 


Br. Deputy, pl. 9. cites 11 E. 4. 1. 


7. A mini/terial officer may make a deputy, but he ought ta 
make returns in the name of the immediate officer. Per Dode- 
ridge J. Roll. Rep. 274. in pl. 49. Mich. 13 Jac. B. R. 

8. Ihe Juſlices in Eyre could not make a deputy at common 
law ; but now they may by ſtatute, per Coke Ch. J. Ibid. 

9. Sir W. V. having an eſtate in the manor of D. was choſen 
reeve to gather the lord's rents, he moved for a wit of privi- 
lege, as a captain of the guards, and fo his perſonal ſervice re- 
quiſite in the court of the king, but the writ was denied, becauſe 
they all (but Twiſden) held that he may make a deputy reeve. 
Sid. 335. pl. 5. Hill. 19 and 20 Car. 2. B. R. Sir Walter 
Vane's Caſe. | 

10. A deputy cannot mate a deputy ; becauſe it implies an aſ- 
ſignment of his whole power, which he cannot aſſign over; but 
he may impower another to do a particular act. 1 Salk. 96. Paſch, 
13 W. 3. B. R. per Holt Ch. J. in delivering the opinion of the 
Court in the Caſe of Parker and Kett. | 

11. Tenant for life of the bailiwick of the Savoy from the crown 
made a leaſe thereof for a year to an under-deputy and adjudged 
good; for by the ſtatute 5 E. 6. cap. 16. all officers of fee are 
excepted, and ſo are all ſub-grants and ſub-demifes thereof, 
3 Salk, 252. pl. 7. 
8 =o 12. A 
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12. A gaoler may make a deputy; admitted. See 2 Ld, 
Raym, Rep. 1574. Mich. 4 Geo. 2, B. R. The King and 


Huggins. 


For more of Deputy in general, ſee tit. Officers, &c. Letter (1) 
to Letter (V) Priviledge, and other proper Titles, 


Deſcent. 


(A) Deſcent by the Cuſtom of Gavelkind or 
Borough Engliſh. 


Godb. 165. [I. FF, the cuſtom of a copyhold be, that the ede daughter ſhall 
13 R have the land, the e/de/? aunt ſpall not have it by the cuſtom, 


Ciizpim, for ſhe is not within the cuſtom. Paſch. 8 Jac. B. Ratcl:#: 
S. C. and Chapman, per Curiam.] 


4 Le. 242. 
Pl. 295. - £5 wn 


Godb. 166. F2, The younge/? brother ſhall not have Borough Engliſh land, 
p- ?32* for he is not within the cuſtom. Paſch. 8. Ja. B.] 


Rapicv v. | 
Chaplin, S. P. where the cuſtom was that the youngeſt ſon ſhall inherit. And Foſter ſaid, that ſo 
it ws adjudged in one Drnion's Caſe. =-4 Le. 242. pi. 395. S. C. and Foſter J. faid, that i: 
was ſo adjucged in one Iotmen's Cale. ———2 Roll. Rep. 366. Trin. 21 Jac, B. R. cites it «3 
adiudged in Chapman's Caſe. Paſch. 8 Jac. that if the middle ſon purchaſes lands in boroug? 
enzliih, and dics without iſſue, that the cideſt brother ſhall have the land aud not the youngett; 
fir the cuſiom gots to the fons only and not to the brothers, and ſhall be taken ibrictly, ——_—— 
Cro. J. 198. pi. 27. Mich. 5 Jac. B. R. Bailey v. Stephens, S. P. 


5. O. ched 3. If a cuſtom be, that if a man dies without heir male, that 
1 his elde/t daughter ſhall have the land, and if he hath no daughter, 
Wm.'sRen, that the elde“ ſiſter ſhall have the land, and if he hath not a Later, 
64. Hill. the elde/t coufin ; but if he hath an heir male, that he ſhall have it 


170 * before any of them, and the tenant of the land hath ſeveral daugb- 


deiwvering . 4 
the opinion ters, but no heir male, and the elde/t daughter dies in the 45 
of the Court the tenant of the land, having iſſue à daughter, this grandchi d 1s 


„ i within the cuſtom, and ſhall have the land by deſcent upon the 


and Nude. death of the grandfather. Mich. 10 Jac. B. 21. b. between Gad- 
more. Aud frey and Butlich, per Curiam, ] | 


ſa vs. tiiat N 
by the common law the eideſt daughter has not the preſerence before the reſt, but all inherit 
equally; yet cuſtom may give the inhernance to the eldeſt daughter, and then her iſſue ſhall take 
t n jure repreſentations; and this is as ſtrong as a deſcent in borough engliſh, 


4. By 


Deſcent. 


4. By cuſtom when one brother dies without iſſue all the other 
brothers may inherit gavelkind lands. Co. Litt. 140. a. b. cites 
23 Aſſ. 21. 

5. There is a ſpecial kind of borough engliſh land; as it ſhall 
deſcend to the younger ſon if he be not of the half- blood, but if he be, 
then to the elde//. Co. Litt. 140. b. cites 32 E. 3. Age. 81. 

6. The father being ſeiſed in fee of borough englith after the 
ſtat. of 27 H. 8. made a froffment in fee to the uſe of himſelf and 
the heirs males of his body according ta the courſe of the common 
law, and afterwards died ſeized, leaving ifſue two ſons ; it ſeemed 
to all che Board in Serjeant's Inn, that the youngeſt ſon ſhall have 
the lands by deſcent, by virtue of the cuſtom, notwithſtanding thoſe 
words. Dyer, 179. b. pl. 45. Paſch. 2 Eliz. Anon. 

7. Where a ferffment is made of borough engliſb lands upon a This is 
condition to be performed, which was not done, the Heir at common W. b 
law ſhall take the advantage of the non er formance of ſuch con- — 
dition, but the youngeſt jon ſhall be entituled to all actions in igbt Cuſtoms, 
of the land, as to a,writ of error to reverſe a judgment, by which 640 
the lands are affected, or attaint, &c. Nelſ. Ab. 396. pl. 2. cites ar 


Mich. 20 Eliz. | as ad- 
ja dged. 


8. The father having the impropriate tithes ariſing out of the This is 
manor of IV. which is barough engliſh, had two ſons, the queition „„ 
was, which of the ſons ſhould have the tithes; adjudged that the ab 
eldeſt fon ſhall have them, becauſe tithes do not ariſe naturally Cuiroms, 
from the land, but by the labour and induſtry of man; beſides, of 2" 
common right tithes are net inheritances deſcendabie to an heir, but it che 
come in ſucceſſion from one clergyman to another; it is is trug, on of 
by the Hatute of diſſulution of monaiteries they are made deſcend- 1 I 
able to heirs, * but that being within time of memory the culton part is not 
of borough engliſh will not prevail in fuch caſe. Nelſ. Ab. 397, in Hugacse 
pl. 6. Mich. 10 Jac. g f 

9. If a man have iſſue two ſons by ſeveral venters and having 
lands holden in focage in the nature of borough engliſh dies, the 
younger brother being within the age of fourteen years, the elder 
brother of the half-blood ſhall not have the cuſtody of the land, 
becauſe by poſſibility the elder may inherit the land; for if the 
youngeſt dies without iſſue, and the land deſcend to an uncle, 

' the elder brother of the half-blood may be heir unto him. Co, 
Litt. 88. b. (m). 

10. If the youngeſt ſon makes his title to land in borough en- 
gliſh he mul plead that time out of mind the cuſtom of the ſaid 
manor has been, that when or at what time ſoever a copyholder dies 
ſeiſed of any copyhold lands in the jame manor having divers ſons, 
that the ſame has uſed jure hereditario to deſcend unts the younger 
fon, Kc. Calth. Reading, 44. | | 

11. A, ſeiſed of gavelkind has three ſons, B. C. and BD, i 
dies, leaving a daughter E. and then A. dies. E. ſhall inherit 
D's part. 2 Ld, Raym. Rep. 1025. Marg. fays it was fo ruled 
in an ejectment for — in Kent. Mich. 8 Ann. Leonard v. 


the Ear! of Suſſex. 
883 (B) C Borough 
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Fol. 624. 


Con —d a 

ce tt. Ga- (B) [ Borough Fugliſb.] 

—_— To whom it ſhall deicend. 

(F. 5.) 

Cro.C.q10, [I. F* A. be ſeiſed of copyhold lands in fee of the nature of 


. 2 S. = y — . . y 
EE borough engliſb land, and ſurrenders it into the bands of the 
Court was lord, ea intentione that he ſhould re-grant it ts hin ani bis wife, 
divided ac- - q ; „ : 
creo and to the hetrs of himſelf, and the lord re grants it accordingly, 


3 and there is a caſſom, that if any perſon be ſciſed in fee of any 
&c.S.C. ſuch cuſtomary land, and dies ſo ſeiſed, that the land ſhall deſcend 


wy _— after his death filio juniori hujuſmadi tenentis cuſtomar* fic ebientis 
O11 ; * * . 
dinided and Ic iſiti ſecundum naturam of borough engliſh land; and after A, 


ſo no judg · having e three ſons, dies ſo ſeiſed, and after, ten years after hes 
Ea death, the youngeſt ſon dies in the life of his wiſe without iſſue, it 
by Hol: ſeems the eldeſt ſon ſhall have this land as heir to the youngeſt, 
Ch. J. and not the middle ſon, for the cuſtom cannot extend to a colla- 


1 teral deſcent, ſcilicet, to direct the deſcent between brothers, for 


of Clement this is out of the cuſtom, and the cu/?sm was once ſatisfied by the 
& Scuda- deſcent to the youngeſt, and the cuſtom fixed the land in the 
eK youngeſt, and there is an end of the cuſtom; and when the cuſtom 
R & Ibid. fails, the common law ſhall guide the deſcent ; and by this ſpecial 
do de laid cuſtom, this ſon, which was the youngeſt at the time of the 
ad ang death of his father, ought to have the land, and not any other 
Crooke's Who ſhould come to be the younger after. Tr. 11 Car. B. R. be- 
opinions tween Reeve and Maliter, it was argued by the Court, and 
Cn, i Brampſton and Barkly inclined, that the middle ſhould have the 
could not land, and Jones and Croke e contra. But they all agreed, if 
our occahon this had not been cuſtomary land, that the eldeſt would have it 
eo as heir to the father, inaſmuch as this was a reverſion expectant 
quently upon an eſtate for life, and no actual ſeiſin in the youngeſt; 
confaton. and they differed only in this, whether the cuſtom ſhould guide 
coed by in the deſcent in the ſame manner as in the courſe of a deſcent at 
Holt Ch, J. common law. And Croke and Jones held, that upon this ſpe- 
in cever- cial cuſtom, if the copyholder died ſeiſed, having a ſon, and his 
Ae, ge” wife enſeint of another ſon, who is born after, that he ſhould not 
Court in have the land; but Brampſton and Berkly e contra. Intratur, 


the {aid f 

Cacti, Hill. 9 Car. Rot. 583.] 

ment and Scudmore. 2 Id. Raym. Rep. 1026 ——1 Salk. 244. Holt Ch, J. inclined againſ 
the opinion of Croke in the Caſe of Reeve v. Malſter, ——6 Mod. 122. Holt Ch. ]. approved of 
the ——_— of Berkley and Brampſtone in this Caſe; for he faid, if the other opinion had pre- 


valled it would beget abundance of confuſion, whereas following the other would ſettic things 
upon a laſting foundation. 


(2. If the cuſſom be, that the youngeſt ſon ſhall inherit, and 3 
man has iſſue two ſons, and the elde/! has 1/ſue two ſons, and dies, 
and after the lands deſcend to the yeunge/t lon, who dies without 
i ue, the eldefl ſon of the eldeſt brother ſhall have the land, becauſe 
the cuſtom holds not in the tranſverſal line, but only in the lineal 


deſcent. M. 24 & 25 El. at Hertford Term, reſolved per Cu- 
riam, cited M. 10 Ja, B.] 


3. A. 


Deſcent. 
2. A. ſeiſed in fee of land in borough engliſh, makes a feoffment 


to the uſe 4 Vimſelſ, and the heirs males of his body, according to the 
courſe of the common law ; theſe words, according to the courſe of the 
common law, are vid; for cuſtoms which go with the land, as this 
is * and gavelkind, and ſuch like cuſtoms, which fix and order the 
deſcents of inheritances, can be altered only by parliament. By 
Catlin, Dyer, Sanders, Whiddam, Browne, and Bendlowes, Jenk. 
220. pl. 70. | | 

4. "Refolved, that where land in borough engliſh deſcends to 
the younge/t ſon, and he dies without iſſue, it ſhall not go to the 
younger brather without a ſpecial and particular cu/fom, Cro, J. 
198. pl. 27. Mich, 5 Jac. B. R. Bayly v. Stevens. 

5. If the younge/t ſor in borough englith dies, the middle brother 
ſhall have the land by the cuſtom. Per Williams J. 1 Bulſt. 93. 
Mich. 8 Jac. in Cale of Davis v. Hales, 

6. In treſpaſs done in lands within the dutchy of Cornwall, 
which were borough englith where the cu/fom was, that if there 
were an eftate in fee in thoſe lands, that they ſhall go to the younger 
fon, according to tie cuſtom ; but if in tail, they ſhould deſcend 70 
the heir at common law ; and it was moved, that the cuſtom was 
not good, bhecauſe it cannot be at one time cuſtomary, and go ac- 
cording to the cuſtom, and at another guildable. The whole 
Court (Crooke only being abſent) held, that the cuſtom was good, 
Mar. 54. pl. 82. Mich. 15 Car. Chapman v. Chapman. 

7. Twiſden J. denied the opinion of Lambert, that if the &ing 
purchaſes gavelkind lands, that it ſhould go to all his ſons; for 
Lambert had it out of Plowden, 247. a. from Southcote's opinion, 
and he from 35 H. 6. 28. a. and Mallet and Foſter were of the 
ſame opinion. Raym. 77. Paſch. 15 Car. 2. B. R. in Caſe of 
Wiſeman v. Cotton. 

8. The copyhold lands of every tenant dying ſeiſed, were by 
the cuſtom of the manor deſcendable to the youngelt ſon, and a 
ſurrender was made ts the uſe of B. and his heirs, who died before 
admittance; it was agreed, if B, had been admitted, the youngeſt 
ſon, after his death, ſhould have inherited, but in regard B. died 
before admittance, the queſtion was between the eldeſt and 
youngeſt ſon of B. who ſhould have the land? and adjudged, that 
in this caſe, the eldc/? fon ſhould have the land, becauſe of the ſtrait- 
neſs of the cuſtom, and there never having been any ſeiſin in the 
anceſtor ; but by my Report it would be otherwiſe, had it been 
alleged, that the lands were in the nature of borough engliſh, which 
it was not, but only ſet ow as a particular cuſtom; tor the law 
takes notice of the cuſtom of borough engliſh, but not of this 
ſpecial cuſtom z which is likewiſe the reaſon, why in pleading that 
lands are of the nature of borough engliſh, 7 need not ſet forth 
the nature of the cuſtom ſpecially, Wms's Rep. 66. cited by Holt 
Ch. J. as about 15 & 16 Car. 2. C. B. Hale's Caſe, 


9. In ſpecial verdict in ejectment in N. the cafe was, a copy- 
holder in fee held of the manor of T. had iſſue two daughters, and 


died; that the cu/tom of that manor was, that the eldeſt daughter 
| | 884 ſball 
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that the 2d Hall inherit the tehele for her life, and after her death, the next heir 


daughter 


h uld have 


the land 
for het life 
within the 
cuitom, 


[ 592 ] 


See tit. 
Heir (C. 5.) 
pl. 7, that 
it was ade 
judged a 
deicendable 
r1cchold, 


2L?,Raym, 
Rp. 1024. 
S. C. in to- 
tidem ver- 
Dis, ——— 
1 Salk, 243- 
pl. 4. S. C. 
bela accord. 
ing! y. — 
6 Mod. 120. 
.. 6d- 


' juiged for 


the deaugh- 
ter. 


male to the father, who can make a deſcent by males, ſpall have the 
lands to him and his heirs, and if there is no ſuch heir male, then 
they ſhall eſchrat ta the lzrd ;, aſter the death of this copyholder, his 
widow entred, having her widnw's date, and in her life the eld:ff 
daughter died, and then the widr died; and the queſtion was, 
Whether the ſecond daughter ſhould have the land, or it ſhould 
eſcheat to the lord? It was argued, that if ſuch a cuſtom had 
been annexed to lands in fee at common law, it had been void, 
becauſe a fee ſimple can never eſcheat as long as there are hcirs 
to inherit it; but this eſtate being created by cuſtom, may be 
modified by cuſtom, not only as to the enjoying, but to the ex- 
tent of it; and though ſuch a general cuſtom ſhalt not be good, 
yet in this caſe it may be good ratione loci, becauſe this manor 
borders on Scotland, and the Scots in former times uſually made 
invaſions, and therefore it was ſafe for the lords there, to provide 
themſelves of ſuch tenants as might defend their poſſeſſions, viz, 
men and not women. After ſeveral arguments ghis was adjudged 
a good cuſtom, and that the daughter was within this cuſtom, for 
the eldeſt daughter in this caſe, ſhall not be only primogenita 
filia, but the eldeſt at the death of her mother, who derived her 
eſtate from her huſband, by the cuſtom. Sid. 267. pl. 18. Trin. 
17 Car. 2. B. R. Newton v. Shaftoe. g 

10. Land of the nature of borough englith is granted te A. and 
his hetrs for three lives; A. dies. The queſtion was, whether the 
eldeſt ſon or the youngeſt ſon ſhall have it? and the Court all in- 
clined that the youngeſt ſhould have it, for he is in by deſcent, 
And he is not in as a perſon deſigned by deſcription, for then an 
executor might have it; but that it is held, that if it be granted 71 
a man and his executors, the executor ſhall nat have it; and Hale 
ſaid, the reaſon of that was, becauſe the law will not ſuffet a free- 
hold to run out of its channel. A + »rnatur. Freem. Rep. 395. 
pl. 513. Trin. 1675. Barkſdale v. Dowdſwell. 

11. The law tales netice of borough engliſh and gavelkind cul- 
toms. G Mod. 121. in Caſe of Clement v. Scudamore. 

12, One ſciſed of a copyhold in fee in nature of borough engliſh, 
has five ſons, the yaungeſt dies in the life of the father, leaving iſue 
a daughter, and then the father dies; the youngeſt ſon's daughter 
is inheritable. Holt Ch. J. in delivering the opinion of the 
Court, ſaid, that wherever this cuſtom has obtained, the youngeſt 
ſon is there placed in the room of the eldeſt, who inherits by the 
common law; and there is no difter:nce in the courſe of deſcents, 
but that the cuſtom prefers the younge!t ſon, and the common 
law the eldeſt ; and therefore, as by the common law, the iſſue 
of the eldeſt fon, female as well as male, de jure repreſentationis, 
inherit before the other brothers, ſo by the ſame reaſon, when this 
cuſtom has transferred the right of deſcent, from the eldeſt to the 
youngeſt ſon, it ſhall alfo by the like repreſentation, carry it to the 
daughter of the youngeſt ſon ; and there is no ground to make any 
difference betwixt a deſcent by this cuſtom, and by the common 
law. Wms's Rep. 63, 64. Hill, 1703. Clements v. Scudamore. 

13. A 
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13. A leaſe was made to a man and his heirs, during three lives, 
of lands in borough engliſh, the youngeſt fon thould inherit that 
deſcendable freehold, though it were @ new created eftate ; becauſe 
the cuſtom was ſo annexed to the land, as to effect that eſtate, 
cited by Holt Ch. J. 2 Ld. Raym. Rep. 1028. Hill. 2 Ann. as 
adjudged in B. R. in one Tt ownfend's Caſe, 

14. So if a rent be granted out of lands of the nature of gavel- 
kind, or borourh engliſh, ta a man and his heirs, it ſhall deſcend to 
the youngeſt, or all the ſons; cited per Holt Ch. J. 2 Ld. Raym, 
Rep. 1028. Hill. 2 Ann. as adjudged in Tovnſend's Caſe. 

15. If lands of the nature of b5rough engliſh, or gaveikind, are 
ſettled to certain uſes, as to all but the reverſion in fee, but the re- 
verſion in fee is not ſettled, this rever/ion, as part of the old eſtate, 
ſhall deſcend in gavelkind, and borough engliſh, as before; per Ld. 
Chancellor and the Judges aſſiſtants. 3 Wms's Rep. 62, 63. 
Trin. 1730. Obiter, in the Caſe of Chetter v. Cheſter. 


(B. 2) Ancicnt Manner of Deſcent. { 563 ] 


I. BY the law uſed in England before, and at the time of the Con- 
gueſt, all the deſcendants of a perſon dying inteſtate had pre- 
ference nt ouly in perfanal, but alſo in real eſtates ; for if a man 
had died having three ſons and a daughter, they all equally inhe- 
rited his real eſtate; and this appears in Seld. Eadm. 184. Lamb. 
Saxon Law, 66. Siquis inteſtat' deceſierit liberi cjus heredi- 
tatem æqualiter dividunto. But after the Conqueſt, tie kingdom 
and conſtitution were to be new modelled ; and this alteration was 
made in the t/me of Henry 1. and then daughters were excladed if 
there were males, and it was by the 36th law of H. 1. See 
Jab. 202, 203. and then the males did inherit all alike, eſpecially 
all the common ſocage men. But even then if one had died 
without iſſue, and had a father or mother, the aj? ſhould not go to 
any collateral, but to the father or mother; and this appears by the 
Iw of H. 1. Lamb. ubi ſupra. Siquis fine liberis deceſſerit pater 
aut mater in hæreditatem ſuccedat vel frater aut foror, ſi pater & 
mater deſit; ſo the collateral was not to come in but upon failure 
of father and mother. And where 1 Inſt. 11. a. this is taken 
notice of as an exploded opinion; But Coke had not ſeen the laws 
of H. 1. then, and the Red Book in the Chequer, that he contra- 
dicts, is very ancient, and of great authority in law. 12 Mod. 

623. Hill, 13 W. 3. B. R. in Caſe of Blackborough v. Davis. 
2. But this law did not continue long, but was altered, between 
the reigns of H. 1. and H. 2. and the father and mother altogether 
excluded, and then the law came to be adjudged as itas to this day, 
that the land ſhould not aſcend to father or mother, but rather go 
to collaterals; and this appears by Glanvill, Lib. 7. 1, 2, 3, 
4. C. But this alteration was only as to real eſtates ; and per- 
ſonal eſtates were left as they were, 12 Mod, 624. in Caſe of 

Blackborough v. Davis, 

3. The 
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2 New 3. The feudal ſucceſſion came in this manner; the lords gave 

4 25 1g to. lands unto ſuch perſons as behaved themſelves well in the war, for 

tidem their lives only; fometimes they alſo married their daughters to 

verbis. them. Then by their feudal donations, they limited the lande to 
go not only to the feudary himſelf, but alſo to the iſſue of that mar- 
riage; and this brought in the notion of ſuccefſion among the 
northern nations that invaded the Roman empire. The lands 
therefore in the elder times went to the immediate deſcendaiuts of 
ſuch marriage, and originally to none clſe; and firſt they went to 
males, as the moſt worthy of blood, and moſt capable of doing 
the ſervices annex-4 to fuch donaiions; for want of males it went 
to females, as deſcendants of the ſame marriage. The feud was 
united in the eldeſt male, becauſe he was obliged to do tne duty 
in the wars; and for every knight's fee, was to go out 40 days 
with his lord; ſo that the feud did not divide among the males 
becauſe the duty could not be divided commodiouily. Becauſe 
2dly, the males were to keep up the grandeur of the family, there- 
fore the inheritance was not ſhared nor broken. Hence it came 
to pals, that among the males the eldeſt was preferred as the moſt 
worthy, ſince he was ſooneſt able to go to the wars, and do the 
duties of the tenure, Gilb. Treat. of Ten, q. 


[ 564 } (C) Baſtard, Mulier. 
[By what dying ſeiſed the Mulier ſhall be bound.) 


Br. Entre [I. IF a baſtard enters after the death of the father, and con- 
Congeable, 4 %% for an year, and after aliens to another, and the 


. 7$- cues „ a . . . . 
5. C. — alience dies eiſed without any interruption, yet this dying ſeiſed of 


Br Baſtardy the alienee ſhall not bind the right of the mulier, for this is not 


Eee within the maxim. 36 Aff. 2. adjudged. ] 


ſome held that the feoffee of the baſtard dying ſeiſed ſhould bar the mulicr, but Brooke ſays quiere 
inde. Fitzu Battardy, pl. 17. cites S. C,—-—Þbr, Diſcent, pl. 29. cites S. C. and lays 
it ſcems that this is out of the maxim. 


Br. Entre 2. If a feme has iſſue a daughter baſtard and another daughter 
Congeable, aulicr and dies, and both enter and make purparty, and the ba], 


b 22. cares : . X | 
8. &. dies ſeiſed of her purparty and her heir enters, the mulier cannot. 


Br.Eitoppel enter but has loſt the land. Br. Deſcent, pl. 9. cites 21 E. 3. 34. 


pl. 74. citcs 
S. C. Co. Li't. 244. a. S. P. 


21 E. 3. 31 b. 30 Aſſ. 7. 


8 Rep. 101. b. S. P. cites 2 E. 4. tit. Baſtardy, 19. 


3. Aſſize, Baſtard eigne and mulier puiſne; the baſtard en- 
tered, and tne mulier made continual claim; the baſtard died ſeiſed 
and his heir entered and the mulier entered, and the heir ouſted 
him, and he brought aſſize; and ſo ſee that continual claim ſhall 
avoid the deſcent of the baſtard. Br. Baſtardy, pl. 13. cites 14 
H. 4- 9. 10. | 

4. So elſewhere of nonage of the mulier. Br, Baſtardy, pl. 13. 
cites S. C. 


5. If 


5. If a baſtard dies ſeiſed and his iſſue endows the wife of the 8 Rep. 101. 
baſtard, yet is not the entry of the mulier lawful upon the tenant — * and 
in dower ; for his right was barred by the deſcent, Co. Litt. 244. a. law is the 


: ſame, if the 
teme of the father of the baſtard eigne and mulier puiſne be endowed yet the iſſue of the baſtard 
(hall have the reverhon thereot for the reaſon abovementioned. 


6. If a baſtard eigne enters into the lands and has iſſue and 
enters into religion, this deſcent ſhall bar the right of the mulier. 
Co. Litt. 244. 2. 

7. If a man has ifſue ſuch a baſtard as is aforeſaid and dies, and 
the baſtard enters and dies ſeiſed, and the land deſcendeth to his 
iſſue, the collateral heir of the father is bound, as well as where 
there be two ſons. Co. Litt. 244. a. | 

8. If a man had iſſue baſtard eigne and mulier puiſne and the 
baſtard in the life if the father has iſſue and dies, and then the 
father dies ſeiſed, and the K of the baſtard enters as heir to his 
grandfather and dies ſciſed, this deſcent ſhall bind the mulier. 
Co. Litt. 244. 

9. If the baſtard dies ſeiſed witheut iſſue and the lord by eſcheat 
enters, this dying ſeiſed thall not bar the mulier, becauſe there is 
no deſcent, Co, Litt. 244. a. 

10. And ſo it is to be underſtood albeit the mulier after the 
deceaſe of the baſtard does enter before the heir of the baſtard, for 
the deſcent binds and not the entry of the heir. Co, Litt. 244. a. 

11. If the baſtard enter and the mulier dies, his wife privement [565 
enſient with a fon, the baſtard has iſſue and dies ſeiſed, the ſon is c_ 101, 


= "BEE . g 8 8 P. for 
birn, his right is bound for ever. Co. Litt. 244. a. - 
the father died in poſſeſſion without interruption the mulier ſhall not allege againſt the iſſue 
baſtardy in his fatl er who is dead, 


ep. 101. 


2 069 
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12. But if the baſtard dies ſeiſed, his wife enſeint with a ſon, 
the mulier enters, the ſon is born, the iſſue of the baſtard is barred, 
for Littleton puts his caſe, that there muſt not only be a dying 
ſeiſed, but alſo a deſcent to his iſſue. Co. Litt. 244. a. 

13. The deſcent of ſervices, rents, rever/ions expectant on eſ- 8 Rep. 101. 
fates tail, or for life, whereupon rents are reſerved, &c. ſhall bin Y Wes ba 
the right of the mulier ; but a deſcent of theſe ſhall not drive them, E. 2. ut. 


that have right, to an action. Co, Litt. 244. a. —_— : 

pl. 26. bu 
it ſhall not toll the entry or claim of the diſſeiſee.— Co. Litt. 18. a. ſays it is clear, that if 
the father makes a gift in tail, or leaſe for life reſerving a reat, and dics, and the baſtard receives 
the rent and dies, this ſhall bar the mulier. 


14. Baſtards, or children born out of wedlock, were totally ex- 
cluded from all feudal ſucceſſion though their parents had afterwards 
intermarried, becauſe the lords would not be ſerved by any perſons 
that had that ſtain on their legitimation, nor ſuffer ſuch immora- 
lities in their ſeveral clans, though the civil law admitted them as 
adopted by the ſubſequent marriage, and ſo the canon law, becauſe 
_ matrimony wiped off the precedent guilt, Gilb. Treat. of 

en. 17. 

15. The iſſue of the baſtard eigne not only gains a o_ of 

poſſeſſion 
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poſſeſſion but a right of propriety by the enjoyment of his ance/ter. 
Such iſſue are held legitimated by the civil law, becauſe they are 
adopted by the marriage of the mother; fo by th: canon law be- 
cauſe, the matrimonium ſubſequens tollit reatum preceden'; but 
by the feudal law they were excluded, becaufe ſuch a ſtain was 
thought to continue from the crime of the parents, that they could 
not do the feudal ſervice with honour to the feudal lords therefore 
they were anciently excluded, niſi nominatim ad feuda legitimatum, 
But by our Jaw, if they had an uninterrupted enjoyment during 
life, the iſſue for ever inherited; for ſince there was no objection 
to their legitimation during their lives, the perſonal defect muſt die 
with their perfon, inaſmuch as it were inhumanity to throw reproach 
on them after their deceaſe; and having done the feudal duties 
without objection, the objection comes too late when then the 
perſonal diſhonour ceaſes, and to the next perſon in poſſeſſion no 
reproach can ariſe. Gilb. Treat. of Ten. 26. 27. 


(D) e ſhall be hound by the Deſcent from the 
Baſtard. | 
Baſtard and Mulier. 


Br. Diſcent, LI. IF tenant in tail hath iſſue baſtard eigne and mulier puiſne, and 
pl. 16. cites dies, and the baſtard enters, and continues peaceably for his 
S. C. life, and dies, and this deſcends to his iſſue, this ſhall bind the mu- 
lier, though this be an eſtate tail. 39 E. 3. 38. b. admitted. 
Fol. 625. [2. But it ſeems the 1//ue of the mulier ſhasl not be baund by: 
LW ſuch deſcent, for then (*) this ſhould be a bar of the tail by the 
act of his father, which is againſt the ſtatute, ] 
566 ] [3. If there be tenant in tail, the remainder over to another, 
For it ſeems and the tenant in tail dies, having iſſue baſtard eigne and mulier 


that ſuch . Pe ALE” 
nr 4 Puiſne, and the baſtard enters, and dies ſeiſed, having iſſue, the 
4 2174.5 deſcent from the baſtard ſhall not bind the right of him in re- 


is m3 bar, mainder, but he ſhall have his action; for the continuance of the 


but 282" poſſeſſion by the baſtard ſhall not be prejudicial to him. 39 E. 


ihe mulicr 

axd bis 3. 38. b.] 

beirs, who ET 

are privy by the maxim, and ot tc frargers. And it ſeems that ſuch defcent all nat Bind the iſſue 
of the mulier, if he had iſſue, becaule of the tail, and this by tbe flatute de donis conditionalibus in 


tail. Br. Deſcent, pl. 16. citcs 39 E. g. 38. 


See C) - [4. If the haftard dies ſeiſed, the mulier being within age, it ſhall 
1. and the 1. : 

nen tet, bind him. Contra, Brooke Deſcent, 29. ] 

——— Br, Deſcent, pl. 49, cites 5 E. 2. and Fitzh. tit. Verdict, pl. 48. where the belt opinion is, 
that ſuch dying feiied thail not bind the mulier, but Norton e contra, becauſe the continuance makes 
the baſtard heir; but Brooke ſays, quzre inde ut hic. S. P. and ſo likewife if the mulier be 
beyond ſea, or in priſon, or non ſanæ memorie, 8 Rep. 100. b. 101. 2. ſays, that ſome hold the 
mulier barred for ever, but others hold the contrary ; but the Reporter ſays, it ſeems to him, that 
the bett opimon is, that the mulier is barred for ever; becauſe continuance of poſſeſſion and dying 
ſeifed pcaceably and deſcent to his iſſue makes him heir, and his iſſue ſhall inherit as heir, becauſe 
he was legitimated by the law of holy church. Ihe law prefers legitimation before the 
privilege of iatancy, Co, Litt. 344+ 3,———8 Rep. 101. a. S. P. by the Reporter, 


5, If 


Deſcent. 


5, If baſtard eigne and mulier puiſne are, and the baſard enters 
and makes a feoffment and dics, this is no bar to the mulier ; for 
the maxim is takin flriftly that he ſhall die ſeiſed. Br. Deſcent, 
pl. 41. cites 6 P. 2. and Fitzh. Baſtardy, 24. 

6. In aſſiſe A. is ſeiſcd in fee, and has ifſue T. baſtard eigne, 
and J. mulier puiſne, and dies; I', the „ard enters, and dies 
ſeiſed, and has iſſue E. and the mulier has iſſue J. and dies; there 
if the deſcent be in the time of the mulier who was of full age (as 
in that caſe it ſeems he was) then the heir of the mulier has no 
remedy. Br. Deſcent, pl. 26. cites 31 Ail. 18. and 22. 

7. Nevertheleſs it ſeems clear, that if the deſcent of the baſtard 
to his heir had been in the time of the heir of the mulier, who was 
infant during his nonage, then clearly the entry of the heir of the 
mulier is lawful. Br. Deſcent, pl. 26. 


S. P. i 
without ins 
terraption. 
Br. Entre 
Cong,pl.68, 
cites 31 All. 
18. & 22, 


Br. Entre 
Congeablc, 
pl. 68. S. P. 
cites 31 Aſl. 
18. & 22.— 
Br. Age, 


pl. 37. cites S. C. 


8. If the baſtard enters after the death of the father, and the 
mulier ouſts him, and after the baſtard difſeiſes the mulier, and hath 
iſſue, and dieth @iſed, and the iſſue enters, then the mulier may 
have a writ of entry ſur diſſeiſin againſt the iſſue of the baſtard, 
and ſhall recover the land, &c. And ſo you may ſee a diverſity 
where ſuch baſtard continues the poſſeſſion all his life without in- 
terruption, and where the mulier entreth and interrupts the peſ- 
ſeſſian of ſuch baſtard, Fc. Lit. S. 401. | 

9. This deſcent differs from other deſcents ; for this deſcent 
hars the right of the mulicr, whereas other deſcents take away the 
entry only of him that right hath, and leaves him to his action ; 
but here by the dying ſeiſed of the baſtard, his iſſue is become 
lawful heir. Co. Litt. 244. a. | 

10. If a man has iſſue two daughters, the elde/? being a baſtard, 
and they enter and occupy peaceably as heirs ; now the law in favour 
of legitimation, ſhall not adjudge the whole poſſeſſion in the mulier 
(who then had the only right) but in both, lo as zf the baſtard 
has iſſue and dies, her iſſue ſhall inherit. Co. Lit. 244. a. 


ment, tit, Baſtard, 32. 


8 Rep. 10r. 
b. 8. P. and 
ſays that 
with this, 


17 E. 4. 39. 
Fiizh. 
Abridg- 


Co. Litt. 368. a. S. P. the ſole poſſeſſion ſhall not be adjudged in 


the mulier only becauſe they both claim by one and the ſame title, and not one by one title, and 


the other by another title. 


IT. If a man has iſſue a /on, being a baſtard eigne, and a daugh- 
ter, and the daughter is married, the father dies, the ſon enters and 
dies ſeiſed, this ſhall bar the feme covert. Co. Lit. 244. a. 


(D. 2) , What ſhall be an Interruption of the 
Poſſeſſion of Baſtard Eigne. 


I, FF the mulier interrupts the baſtard's poſſeſſion, or a ſtranger 

does it, and he agrees in the baſtard's life (as when a ranger 
enters to avoid a fine, and within the five years he that has right 
a/ſents) in this caſe the re-entry of baſtard, and his dying ſeiſed, 


dars not the right of the mulier; but rf the baſtard recovers in 
aſſiæe 
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Litt. S. 401. 
Co. Litt. 
245. — 
Gilb. Treat. 
of Ten. 27. 
ſays that it 
the poſſeſſi - 
on be once 
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interrupted gige again the mulier, this avoids the interruption of the baſtard”: 
dy the mus poſſeſſion by the mulier's entry. Hawk. Co. Lit. 330, 


her and the 
daſtard re- enters, this only gets the pollc!Non, and by ſuch deſcent the iſſue acquires only a 


Jus poſſeſſionis. 


— bit be 2. If the mulier comes on the land by cinſent of the baſtard, he 
to fte hall not avoid his poſſeſſion thereby; but if he cuts down a tree, 
his houle OT does any other ad? which muſt be either a treſpaſs or an entry, 
and 2 he thereby avoids the baſtard's poſſeſſion, for where an act may 
ur co did: be done lawfully, the law will not adjudge it to be wrongful. 
with bim, Hawk. Co. Lit. 339. 

or to hawk, 

hunt, or iport with him, &c. Co. Litt. 245. b. 


Co. Lit. 3. If the baſtard enters, and the king ſeiſes for a ſuppoſed con- 

* tempt, Sc. of the baſtard, and he dies, and his iſſue is reſtored on 
petition, the mulier is barred; for the poſſeſſion of the king, when 
he has no good right to ſeiſe, ſhall be judged to be the poſſeſſion 
of him in whoſe right he ſeiſed. But if after tf father's death 
the mulier be found heir of knight ſervice land, and within age, 
and the king ſeiſes, the baſtard is forecloſed for ever; and if the 
king ſeiſes for a contempt of the anceſtor, and the iſſue of the 
baſtard be reſtored on his petition, for that the king ſeiſed without 
cauſe, the mulier is not barred. Hawk. Co. Lit. 330, 331. 


(E) Heir. Fat Things ſhall d:ſcend 10 the Heir 


or Executor. 


Codd. roy. [I. FF a nobleman, knight, or eſquire be buried in a church, and 


ee hath a coat of armour and penons, with his arms, and ſuch 
rar ven v. 


Pym. S. C. Other enſigns of honour as belong to his degree or order put in 
but the the church, or if a grave: ſtone or tomb be laid or made, &c. for a 


n monument of him; in this caſe, though the frechold of the church 
Cale is not 


tne S. P. be in the parſon, and theſe are annexed to the freehold, yet the 
but Cook ©. Parſon or any other cannot take them or deface them, but he is ſubj ect 


__ [aq to an action to the heir and his heirs, in honour and memory * of 


citesgE. Whoſe anceſtor they were put there. Mich, 10 Ja. B. Pym's 
2 the Cafe, per Curiam. Co. Lit. 18. b.] 

me 
Wicke's Caſe, in which the S. P. was adjudged accordingly. —3 Inſt, 202. cites Coven v. 
Pym, S. C. and Lady Wiche's Caſe. Same caſes cited per Cur, Cro. J. 367. Hill. 12 Jac, 
for the heir is inheritable to arms as to heir-looms, cites 30 E. 3. 2. 39 E. g. 14 


Godb. 200. [ 2. And the wife or executors that firſt erefted them, may in the 
ſal 


1 3 caſe have an action againſt thoſe that defaced them in their 


by Coke time. Co. Lit. 18. b.] : 

Ch. ]. to | 0 

tave been adjudged g E. 4. 14. in Dame Wiche's Cafe, And he ſaid that he had ſeen a judgment 
in6E.6. That if cxceutors lay a grave-ſtone upon the teſtator in the church, or ſet up his coat 
armour in the church; if the parſon or vicar removes them or carries them away, they or the 
heir may have the action on the cafe againſt the parſon or vicar.- Mo. 878, pl. 1232, Pym 
v. Gorwyn, S. C. but nat S. P. but Coke Ch. J. cited the Lady Gray's Caſe, who put up the 
arms and helmet of her heſband in the church at his funeral, and in tic ſpaſs brought by her _ 


Deſcent. 568 


the parſon for pulling them down, the action was adjudged maintainable.———12 Rep. 104. in 
Corven's Caſe, S. C. Coke Ch. J. cited Dame Wiche's Caſe. 3 Inſt. 202; cites S. C. of 
Cor vin v. Pym, and Lady Wiche's Caſe. 


[3. In ſome = the heir by the cuſtom ſhall have the beſt chat- 
tle of his anceſtor, by the name of an heir-loom, Co. Lit. 18. b.] 


(E. 2) What ſhall be faid 'a Deſcent by Rela- 


tion, &c. 


r. JETT the tenant by the curteſy ſurrenders to the heir, 

and he is impleaded by writ of entry, his entry fhall be 
ſuppoſed by his mother, and not by the tenant of the curteſy; for 
he is in by her, per Rolf, quod non negatur. Br. Enter en le, 
pl. 26. cites 1 H. 6. 1. 

2. If tenant in tail infeeffs his ſon and after diſſeiſes him and 
the ſon enters, he ſhall be adjudged in by the feoffment and 
not by the deſcent, per Tremayle. Br. Diſcent, pl. 39. cites 
toE. 4 2%. 

3. And if the father and the ſon diſſeiſes F. NM. and after the 
fon releaſes to the father all his right, and after the father dies, the 
ſon ſhall not be adjudged in by the deſcent but by diſſeiſin, for he 
was party to the wrong. Per Brian Ch. J. Br. Diſcent, pl. 39. 
cites 18 E. 4. 25. Us , f 

4. But if the father diſſeiſes J. N. and after enfeoffs his ſon, and 
after diſſeiſes 2 * a ſon ſhall be + hs in by de- 
ſcent, Per Brian. Br. Diſcent, pl. 39. cites 18 E. 4. 25. 

5. Diſſeiſer, abator, or intrudor erfecff, A. who dies ſeiſed, and 
after his heir entered and enfeoffed the diſſeiſor, abator or intrudor, 
he ſhall be adjudged in by the feoffment of the heir againſt all ex- 
cept the diſſeiſor and thoſe againſt whom he did the wrong; and 
againſt them he ſhall be adjudged in as abator, diſſeiſor or intrudor, 
as he was at firſt, as he was party to the wrong, per Keeble. Br. 
Diſcent, pl. 33. cites 5 H. 7. 6. 

6. If the difſeiſor himſelf dies without heir and the lord enters 
by — the diſſeiſee may enter; for there was no deſcent, Br. 
Diſcent, pl. 92. cites 9 H. 7. 24. 

7. The wife after the death of her baron waving jainture made 
after marriage, has ſuch relation and operation in the law, that 
now upon the matter the baron was ab initio ſole ſeiſed, and by 
conſequence the lands deſcended after his deceaſe. 3 Rep. 28. a. 
Mich. 33 and 34 Eliz. B. R. Butler v. Baker. 


(F) What Perſons may be Heir to another, and 7o [ 569 
whom. 


[I. DD ASTARD brothers cannot be heir one to another. 43 E. 


Mo © 
OS] 2, If 


Deſcent. 
2. If there be father and fon, and the Jon makes leaſe for life and 


dies, and the reverſion deſcends to the uncle and he dies, the re- 
verſion ſhall not deſcend to the father but ſhall eſcheat; becauſe 
he muſt make himfelf heir to the ſon and not to the uncle who 
had the reverſion caſt upon him. Arg. Show. 246. in Caſe of 
Kellow and Rowden, cites 1 Inſt. 11. 5 Ed. 4. 7. 
2 Rep. 41. 3. If a en purchaſes lands in fee-ſimple and dies without i/Jue, 
4. gra living his father, the wncle ſhall have the land as heir to the fon 
claims any and not the father; for inheritance may lineally deſcend but not 
herediia= aſcend. But if in ſuch caſe the ſon dies without iſſue and the 
volſ:ſſion uncle enters and dies without iſſue living the father, the father ſhal! 
as heir, have the land as heir to the uncle; becauſe he comes to it by col- 
ought to lateral deſcent and not by lineal aſcent, Lit. S. 3. 


make him- 
delſ heir to him, who was laſt actually ſeiſed. 


4. Ideots, madmen, lepers, outlaws in debt, treſpaſſes or the like, 
perſons excommunicated, men attainted in a præmunire, or con- 


victed of hereſy may be heirs, Co, Litt. 8. b. , 


(F. 2) Who, by Way of Preference, ſhall take 


as Heir. 


I. IT there is grandmother, mother and ſon, and the mother has 
| a brother and the grandmother has a brother, and the ſon 
purchaſes and dies without iſſue, the grandmother's brother is heir. 
D. 314. pl. 95. Trin. 14 Eliz. Cleer v. Brook. — PI. 444. 
451. a. Paſch. 15 Eliz. S. C. and S. P. agreed by all the 
Juſtices. | | 

2. If an advouſon deſcends from the ſon to the uncle, the father 
ſhall not have it, if the uncle dies before he does or can preſent ; ſo 
of a rent. Co. Litt. 11. b. ad finem. 

3. It is an old and true maxim in law, that none ſhall inherit 
any lands as heir but only the Sd of the fir/t purchaſor, for re- 
fert a quo fuit perquifitum. Co. Litt. 12. a. 

4. The next of the worthie/t blogd ſhall ever inherit as the male, 
and all deſcendants from him before the female, and the female of 
the part of father before the male or female of the part of the 
mother, becauſe the female of the part of the father is of the wor- 
thieſt blood; and ſo among the male, the eldeſt brother and his 
po/terity ſhall inherit lands in fee ſimple as heir before any younger 
brother or any deſcending from him. Co. Litt. 14. a. in principio. 

5. By the ancient cuſtom of Wales females cannot inherit, 4 Inſt, 
241. Cites a charter to that purpoſe. 

2 Rep. 41, 6. None can be heir to a fee ſimple by the common Jaw but 
| 1 he that hath ſanguinem duplicatum, the whole blood both of the 
Cate, drfict- father and the mother; and therefore the half blood is not inhe- 


ente uno 


non poteſt ritable by deicent, Co. Litt, 14. a. 84. b, ; | 
elle heres. 7. Where 
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7. Where a man has ſeveral daughters and he deviſes land to 2 Roll. Rep. 
a third daughter, remainder proximo conſanguineo of the deviſor the 256. 8. C. 
eldeſt daughter is the next. Palm. 303. Mich, 20 Jac. B. K. 
Periam v. , "ooh 

8. If a ſon purchaſes and dies without iſſue, the father, grand- Hale's Hiſt. 
father, and great grandfather and ſo upward, all the male line are he Com. 
aced except brother or ſiſter ; but there is great grandmother and — . 
grandmother, and each of theſe have a brother, the grandmother”s 
brother here ſhall inherit the ſon, becauſe he ig the next heir to the 
ſon on the father's part, but if the father purchaſes and dies without 
i ue, the great grandmother's brother is then heir to him on his 
father's part; but if the father dies having a ſon and that ſon dies 
without iſſue, the lands here muſt go to the next heir of his father's 

art, and that is the ſon's great grandmather's brother, and the 

father's mother's brother is not to take, for the whole line is 
ſpent ; for here is the fame devolution and hereditary ſucceſſion, 
as if the father had died without iſſue ; but i the ſon enters, and is 
ſeiſed, the lands devolve upon —— grandmother's brother (i. 4.) 
the father's mother brother. Hales de Succeſſ. 96. &c. 


(G) [Who may be Heir.] 
By Matter ſubſequent. 


UI. BASTARD may be heir againſt a ſtranger by conti- , Roll. 


nuance. 43 E. 3. 32.) oucher 


T) pl. 1. 
A baſtard may be heir by continuance of — 5 Paro 
Co. Lut. 8. a. in principio, S. P.. 


cites 21 E. 3. 46. S8. P. 
Demur, &c. pl. 12. cites 21 E. 3. 46. Per Thorp. 


See (C) pl. 1, | 


[2. An hermaphrodite, that is as well male as female, ſhall de 
heir either as male or female, according to the ſex which prevails. 
Co. Lit. 8. [a. in principio. ]] 

[3. If an alien be made a denizen, the iſſue which he hath after 
ſhall inherit him, but not the iſſue that he has before. Co. Lit. 8. 
[4. in principio.] | 

[4. If an alien hath iſſue in England two ſons, theſe ſons are de- See tit. 
nizens, and yet the ane of them cannot be heir to the other of them, — 
becauſe there never was any inheritable blood between the father l 


and them, and where the ſons could by no peſſibility be heir to the 
father, the one of them ſhall nat be heir to the other. Co. Lic. 8, 
(a. verſus principium. ] | 
[5. If a man Bs iſſue two ſons, and after is attainted of treaſon 3 Le. g. pl. 


or felony, the ſons may be heirs one to the other, for the attainder 21. S. C. 
d accordings 


of the father corrupts the lineal blood, but not the collateral blood | be 
between the brothers, which was veſted in them before the at- 10 8. c. 
reſolved; 


tainder. Mich. 40, 41 El. in Scaccario, Hobby's Caſe ; quod 
vide, Co. Lit. 8.) — 


lawful blood between the ſons and father, yet upon the rule put by Littleton, there is lawful blood of 
the part of the mother, Noy. 158. to 1914. The King v. Boreſton and Adams, S. C. argued 


very fully but no ee wer x S. C. cited and affirmed by Doderidge and Haughton J. to 


have been reſolved in the Exchequer. 2 Roll. Rep. 93: Cro. J. 339. pl. 7. 5. C. cited as 
C. 543+ pl. 8. cites 5. C.— 8. C. cited 


adjudged, that the daughter ſhall inherit——Cr0. : 
vol. VII. Tt Litt, 
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Lite. Rep. 28. as adjudged that he ſhould not be heir to the brother, becauſe the bridge was broken 
by the attainder ot the father. ———2 Sid. 25, 27. cites 8. C. — 5. C. cucd by Ld. Ch. B. Hale. 
Vent. 4 4s ruled, that the ſiſter ſhould inherit her brother, 


Sid, 201. 6. But if a man be attainted of treaſon or felony, and ofte? 
= hath ue two jons, in this caſe they cannot le heir one to the other, 
the Ex- Lecauje they never could be heir to their father, nor ever had any 
9 inheritable blood in them, Co. Lit. 8. ] | 

ain 


in Cate of Collingwood v. Pace, it was held contra, and ſays that fo it appears in the Caſe of Boraſton 
and Adams. Noy. 158, 156. and in the MS, and that for authorities there is only the ſingle 
opinion of Ld. Coke, 1 Intt. 8. a. in Hobbis's Cafe, which 1s againſt this judgment, and ſays. that 
tus is confirmed by the Caſes of Godtrey v. Dixon, in Cro. J. 539. and by Folter aud Ramſey's 
Cale, 3 Rep. 8. b. Sce tit. Blood coupted. (B) 


—ů [7. He that is born deaf and dumb may be heir to another. 

Fol. 62b. Co. Litt. 8. [a. verſus finem.]] 

— 1s. So he that is born, deaf, dumb, and blind, may be heir to 
another. Co. Lit. 8. [a. verſus finem. ] 

9, When the tenements given in frantmarriage to ene daughter 
are put in hatchpot between other parties, they tre become in the 
ſame courſe as other tenements, of which the common anceſtor died 
ſeiſed. Br. Mortdanceſtor, pl. 24. cites 10 Aſſ. 14. 

10. The youngeſt ſon entered after the death of his father, yet he 
cannot be heir by continuance of poſſeſſion. Br. Parol demur, &c, 
pl. 12. cites 21 F. 3. 46. Per Thorp. 

11. One was tenant by the curteſy and the heir within age, 
and affife of rent was brought againſt them, and the tenant by th: 
curtejſy ſurrendered to the heir pending the writ, and died pending 
the writ ; and per June he ſhall not be adjudged in by deſcent as 
to the plaintiff to abate the writ, becauſe the taking of the ſur- 
render is his own act, and if the tenant by his curteſy had charged, 
the heir ſhould hold charged during his life. Per Rolf, if writ -f 
entry be brought againſt the heir after the ſurrender, he ſhall be 
ſuppoſed in by his mother, and not by the tenant by the curteſy. 
Br. Surrender, pl. 24. cites 1 H. 6. 1. 

12. If a man has iſſue a ſon and a daughter, the ſon purchaſes 
land in fee fimple, and dies without iflue, the daughter ſhall inherit 
the land; but if the father has afterwards iſſue a ſon, this ſon ſhall 
enter into the land as heir to his brother, and if he has iſſue a 
daughter and no fon, ſhe ſhall be coparcener with her ſiſter. Co. 
Litt. 11. b. (s) 

I at. -2. 13. If the daughter conſents to a raviſher, and the next heir 
gn. enters and the daughter dies, the heir is now in by deſcent ; per 
Gul:cim's Jones. Palm, 405, in a nota, : 
Cale; per 

Jones, S. C. . 

See tit, 


tc. (Ii) What ſhall be an Impediment of a Deſcent. 


And tit. 
Alien. 


All the I. ' hi a man hath iſſue two ſons, and the eldeſt is attainted of 
_ cited felony, and dics in the life of the father, and after the father 
me ee dies ſeiſed of lands, this ſhall deſcend to the ſecond ſon, or to the 


to ve miſ- 
piiuted, for daughter J 


#:uchters of the father, if he hath no fon; for the attainder of 1 do not 


the eldeſt ſon did not corrupt the blood between the blood be- 2 tho 


tween the youngeſt ſon and the father. 46 Aff. 1. Curia. Co. any one of 
Litt. 8. dubitatur. 27 E. 3. 77. b.] | them nor 
| in 46 Af, 


pl 2 cited by Mr. Danvers, — hut if the ſon attainted has a ſon at the death of the grands 
father the land ſhould e{cheat. Br. Diſcent, öl. 22. cites 27 Aff. 1. —D. 48. a: pl. 16; 
Mich 32 H. 8. S. '. held accordingly in caſe the eldeſt fon had no iſſue living, but if he had, 
the land ſhould eſcheat and not go to the younger ſon, becauſe ſuch iſſue would be icheritable by 
* the law had it not been for the attainder, —5, P. and lame diverity by Berkley J. and Joncs 
faid, that when he was Judge in C. B. it was fo adjudged in Mackwilliams's Caſe, and to allo ir 
B. R. in Caſe of Croker v. Kelſey and afterwards athrmed in a writ. of error. Cro. C. 435% 
To. 34. Arg. cites 20 E. 2, Fitzh, tit, Deſcent [16] & D. 48. a. Hob. 334. in a note at the 


end of Mackwilltams's Cale cies D. 48. S. S. P. 
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[2. But if the eldeſi ſon, being attainted of felony, ſurvives S. P. but 
the father, he ſhall be an impediment to his brother or next heir _ = 


to have the land by deſcent from the father. 26 Aff. I. [2.] ad- mall eſcheat 


judged, 1 H. 4. Rotulo Parliamenti, Numero 132. a petition was to the lord 
preferred, That where the eldeſt fon, during the life of his father, _—— — 


is attainted, the next brother might notwithſtanding fucceed as heir if he dies 
to his father, &c. 'T'o which it was anſwered by the king, Let without 
the common law run. Co. Litt. 8. —— 
. * . . I » 
then another heir of the father ſha!l have it, who is next of kin to the ſon attainted; provided that 
he is not his ſon. Br. Diſcent, pl. £2. cites 27 All. 11.—— An attainted perſon cannot be an 
heir, vor have an heir, unleſs his blood be reſtored by act of parliament; neither can his children, 
if he has any, be heirs to any other anceſtor. Co. Litt. 291. b, ———g Rep. 41. 2. They can- 
not inherit either father or mother; for want of ſanguinem duplicatum. —-——Hob. 334. in a note 
zt the end of Fitzwilliams's Caſe cites D. 48. 32 H. 8. S. P. ——— Jo. 34 Arg. cites S. C. a 
Fitzh. Diſcent [16] 20 E. 2. S. P. Cro. C. 435. S. P. by Berkley and Joues ]. 
+ Sec tit, Blood corrupted (H) pl. 2. and the notes there. 


3. If a man hath i, an elleſt ſan, Born out of the allegiance But ſee 
of the king, and after hath iſſue a younger ſon born in the realm, 0 voy. 

x id. 200, 
the younge/t ſon ſhall be heir to the father, and the eldeſt ſhall not 201. veur, 
be any impediment to him, becauſe the elder never had any inhe- 422. per 
citable blood in him. Co. Litt. 8. ] Hale Ch. J. 

4. Treſpaſs of a cloſe broken. Prifot intĩtled the defendant becauſe 


the defendant was born ultra mare, and that he was ſeiſed of eight 
acres of land, where, &c. in fee, and in the time of H. 4. went be- 
hand ſca without licence of the king out of the allegance of the king, 
and there eſpouſed B. who had iſſue there the plaintiff, and there 
remained all thfir lives without licence, and died ſole without any 
other iſſue of his bady, and the land deſcended to W. as cofin and 
heir, and ſhewed how colin, &c. who entered and enfeoffed B. 
Que eſtate the defendant has, and gave colour to the plaintiff, 
judgment, &c. Newton ſaid, if he who was born beyond ſea ſur- 
vived his father, there he cannot be heir, nor any other of the 
blood of him who died ſeiſed; for there is a meſne impediment, 
Br. Deſcent, pl. 12. cites 22 H. 6. 38. 5 4 

5. A man has iſſue two ſons, the eldeſt is attainted, &c. and dies; 
the father dies ſeiſed, the youngeſt ſon ſhall inherit, otherwiſe if 
the eldeſt had had any iſſue, Dy. 48. a. pl. 16. Trin. 32 H. 8. 


Anon. | 
Tt 2 5. There 


e contra, 
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6. There is a diverſity between a diſability perſonal and tempo- 
rary and diſability abjolute and perpetual ; as where one is at- 
tained of treaſon and felony, this is an abſolute and perpetual diſa- 
bility by corruption of blood for any of his poſterity to claim any 


| hereditameat in fee ſimple, or as heir to him or to any other para- 
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mount him ; but when one is diſabled by parliament (without any 
aitainder ) to claim the dignity for his life, this is a perſonal diſa- 
bility for his life only, and his heir after his death may claim as heir 
to him or to any anceſtors paramount him; reſolved. 11 Rep. 1. b. 
39 liz. in Ld, Delaware's Caſe. 

7. If a man be ſeiſed of lands in fee, and has iſſue two daughters, 
and one of the daughters is attarnted of felony, the father dies, both 
daughters being alive; the one moiety ſhall] deſcend to the one 
daughter and the other moiety ſhall eſcheat. Co. Litt. 163. b. 

8. But if a man make a leaſe for life, the remainder to the right 
heirs of A. being dead, who has iſſue two daughters, whereof the on- 
is attainted of felony ; in this caſe ſome have ſaid that the remainder 
is not good for a moiety, but void for the whole, for that both the 
—_ ſhould have been (as Littleton ſays) but one heir. Co. 

itt, 163. b. 

ge If a fon bas a fon who purchaſes lands, and the mother of the 


ſon is attainted, and he dies without iſſue, the uncle on the part of 


the father ſhall inherit, for he does not convey nor make a deſcent 
by the mother. Arg. Noy. 159. Trin. 4 Car. in the Exchequer 
in Caſe of the King v. Boreſton and Adams. | 

10. So if the iſſue of a baſtard purchaſes lands and dies without 
i ſue, although that land cannot deſcend to any heir on the part of 
the father, yet the heir of the part of the mother may; ſo if the 
baſtard was attainted. For the heirs of the part of the mother 


makes not any conveyance by the baſtard. Arg. Noy. 159. in 


the Exchequer in the Caſe of the King v. Boreſton and Adams. 
11. The huſband and wife have ſeveral inheritances and they 
have iſſue one ſon, and die, this ſon ſupplieth the place of ſeveral 
heirs and makes his claim and deſcent to land ſeverally, viz. to the 
lands of the father as fon and heir to the father, and ſhall not in- 
title himſelf to that land as ſon to his mother, nor name his mother, 
and to the land of the mother as fon and heir to the mother, and 
never mention the father; and yet it is true that the ſon, as he 
had a father, ſo had he a mother, and from them both does derive 
his blood and ifſue ; yet will it not follow, that by the attainder / 
the father the ſon ſhall be diſabled to inherit the mother; nor by th: 
attainder of the mother be diſabled to inherit the father; for the ſon 
claimeth not to be heir to both by the intire blood he receiveth 
from both, but ſeverally to be heir to the father by the blood from 
the father, and heir to the mother by the bl of the mother. 
There is ſanguis naturalis and ſanguis hæreditarius. The fon as 
touching his natural blood has it proceeding both from the father 
and the mother, jointly, intirely and inſeperably ; but as touching 
his hereditary blood that is deſcended unto him, he has that di- 
videdly and ſeverally, viz. from his father for his inheritance, and 
from his mother for her inheritance ; therefore the father's — 
tainder 
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tainder which does not corrupt ſanguinem, but jus ſanguinis, is 
not the natural but the hereditary blood, may be an impediment 
that the fon cannot be his heir becauſe between them the heredi- 
tary blood is corrupted, but it can be no impediment to the ſon to 
inherit the mother's land, for that hereditary blood between the 
mother and th- ſon is not corrupted. by the attainder of tac father. 
Arg. Noy. 168. in Caſe of the King v. Boreiton and .+ dams. 

12. If the father is attainted of felony in the life of the grand- 


father and afterwards the grandfather dies, the land ſhall eſcheat; 


for the fon ought to make his deſcent by him, vrhich cannot be; 
per Berkley, J. Cro. C. 435. Hill. 11 Car. B. R. 

13. Without an aZual entry of him in reverſion upon the poſ- 
ſchon no deſcent can be caſt ; per Cur. held in evidence. 2 Keb. 


139. pl. 74. Mich. 13 Car. 2. B. R. in Caſe of Burton v. Laſſel. 


(I) In what Caſes a Man ſhall be ſaid to be in by [ 574] 
Deſcent, or by Purchaſe. 


I. JF a man deviſes lands to one that is his heir, this is void, Hob. 0. 
and it ſhall operate by Jeſcent. F!obert's Keports, 42. b. 8. yer 
Counden's Caſe, for where there is not any alt-ration of the este * "Takes 
by the deviſe of the cate which the law gives to him, he tha!l be 4 
in by deſcent, which by intendment is more for tis advantage, as Lö- 
to take away an entry, and for a warranty, and is the more an- V. guad 


Cient title. ] Ch. IJ. and 
cites Cro, E. 833. pl. 2. Trin. 41 [43] Eliz. Hainſworth v. Pretty, 


. . . . . . . : 2 1 — . S. * 
J. S. who is his next heir in fee, this is a void deviſe to J. S. 2nd dd 


he ſhall be in after the death of the deviſor by deſcent, for the al- tor ve 
teration of the eſtate in reverſion, which the law gives him, to a »laiunit, 
remainder, which is given by the deviſe, is not any alteracion ot 
the eſtate in point of eſtate, and therefore he ſhall be (aid to be in 
by deſcent, which is the more ancient and better eſtate, and not 
by purchaſe by way of remainder. Mich. 24 Car. B. R. between 
Preſton and Holmes, adjudged upon a ſpecial verdict. Intratur. 
Tr. 23 Car. Rot. 252. ] | 

[3 If a man deviſes lands held by knight's ſervice ta his wife 2 Le: 11. 


2. If a man deviſes lands to his wife for ae the remainder to S'. 149, 


till J. S. who is his next heir, comes is the age of 24 years, and at 5 b. Hill. 
that age he deviſes all ta the ſaid J. S. in fre, and when he comes to C. . Hinde 


the ſaid age of 24 years, that his wife ſhall have th: third part for . Lvon, 
ber life, and if J. S. dies before the age of 24 years, then the land 6.” 


a > L > « . cordingly, 
Hall remain to the wife during her life, and after her deceaſe, (if and ſcems 
J. S. have no iſſue) the remainder to his daughter in tail, the re- '9 be 8. C. 


noi with- 


mainder to the right heirs of the deviſor z the wife dies after the ſtanding the 
heir comes to the age of 24 years ; in this caſe no intail is made Jiffcrence 


by the will, but J. S. ſhall have it by deſcent in fee. D. 2. 3. of te 


. CUTS, —— 
Ma. 124. 38. adjudged. ] ab 64- 
pl. 96. S. C. in totidem verbis.——— Ibid. 70. pl. 107. S. C. in totidem verbis,——S. C. cited 
»y Hobert Ch. J. Hob. 30,-——S. C. cited 2 Roll. Rep. 217, Arg. 
pt 3 | 4. If 
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1 49. (4. If 4. be jeofed of a copyheld in fee, and ſurrenders it ts the 
tet we of bis will, and after by his will devi it to B. his couſin, for 
Eis life, and after his deceaſe to the heirs of his body begotten for 
Fol. bar. ever, (*) In this cate the word heir being limited to the body of 
—— B. of en cellecti vum, and ail one with the word heirs ; and 
ee the words for ever, in Caſe of a deviſe, makes a fee, and is only 
Ibid. 22. Put to ſhew his intention, as is uſual When land is given to ano— 
S. C. ant ther and his heirs for ever; and therefore in this caſe this zs a fee 
ee executed in B. and his heir is in by decent, and not by purchaſc; 
10 C. B. te. and it is not like to Archer's Caſe, Co. 1. where the deviſe is to 
verted. Ste one fer life, and after to his heirs male, and to the heirs male of ſuch 
10 . heir male, for there the inheritance is limited to the heir of the bady 
S. C. and ine of the heir male, p. 1651. adjudged in a writ of error upon a judg- 
Bowes tac, ment in ZAnco, upon a ſpecial yerdict between Pawſy and Lowdall, 
[ 515 } and the judgment given in Banco; e contra reverſed for this error, 
| intratur, p. 1650. Rot. 279. this reverſed by the opinion of the 
Court, præter Juiltice Jermyn, wha was of the contrary opinion.) 
{5. If a man /eafes to one for hfe, the remainder to the right 
. heirs of F. S. J. S. being dead at the time, his right heirs hath the 
remainder by purchaſe. 27 E. 3. 87.] 
bee tit. Hie [. 37 the right heir ſhall have the remainder by purchaſe, 
E. pl. f. theugh F. S. 16a; liuing at the time of the grant. 27 E. 3. 87.] 
* Br, Dif. [7. I ben the anceſtor by any gift or conveyance takes an eſtate 
pion 3 of freehold, aud in the fame gift or Conveyance an Sate 15 limited 
kr. E te, immedidtely to his heirs in fee or in tail, there the words, his heirs, 
p. 6. cites Gre wards of limitatian, and not of purchaſe, for his heir ſhall be 
1 ©, EPR in by deſcent, Co. 1. Shelly, 104. *40E. 3. 9. b. +45E. 
pl. 7. ches 3. 19. 15 E. 3. 43. b. 64. Contra, j 7 H. 4. 23. b.] 
* 
B 


. Kupcir obiit, pl. 1. cites S. C. fo that the heir is in by remainder and not by purchaſe; and 
Boke ſays. Sic vide, that it is a fee ſimple executed. 

Fitz. Mor:Ganceltor, pl. 4. cites S. C. 
and the nvics there. 


Sce tit. Remainder (G) pl. 7. & (H) pl. 3. 4. 


Br. Dal 8. 8&2 it will be F an eflate in fer or in tail to his right heirs 
cent. pl. f. be limited immediately. Co. 1. Shelly, 104. * 40 E. 3. 10. 
3 5 S. C. adjudged. + 11H. 4. 74. | 24 E. 3. 36. 27 E. 3. 87. b.] 

+ Br. Dower, 

pl. 33. cies 11 H. 4. 73. but nothing is ſaid to this point directly. 
Cites 8. 2 


Fitzh. Age. pl. 105. cites S. C. 


Fitzh. Dower, pl. 27. 


[9 If a copybolder of inheritance ſurrenders it ie the uſe of 
gn:ther and his heirs, and he to whom the ſurrender was made dies 
5. fore admittance, and after the lord admits his heir, he ſhall be 
ſaid in by purchaſe, and not by deſcent, for he is in by the lord, 
for nothing was in his father by the ſurrender before admittance. 
Tr. 40 El. B. Moore's Caſe. ] | 
liob. 136. (12. If A. bargains and ſells land to B. in fre for money, and after 
oe dies before inrolment of the deed, and after the deed is inrolled, his heir 
1. Sc ſhall be in by deſcent ; and if it be held in capite, ſhall ſue livery 
Cro. J. 406. if he be of full age, and ſhall be in ward if within age, for pan 
pl- 5-*- ©. the inrolment it ſettles in the bargainee, between the bargainor and 


erdingly, : him, 
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tim, ab initis by the ſtatute of uſes; and the ſtatute of inrol- 
ments ſays, That nothing ſhall paſs except it be inrolled, fo that 
if it be inrolled it veſts not by the ſtatute of inrolments, but by 
the flatute of uſes. Hobert's Reports, 184. Dimmock's Caſe. ] 

11. Where land is given in tail, the remainder to the right heirs 
of the donee, and he dies without iſſue, his heir collateral ſhall be 
adjudged in by deſcent from his anceſtor, and not by purchaſe from 
the donor. Thel. Dig. 177. Lib. 11. cap. 54. S. 54. cites 
Hill. 30 E. 3. Entry, 58. 

12. And jo it ſhall be where /caſe is made to one for his life, the 
remainder to his right hezrs. Thel. Dig. 177. Lib. 11, cap. 54. 
S. 54. Cites 45 E. 3. 19. and 33 H. 6. 5. 

13. Where land is given to the father for life, the remainder to 
the eldiſt ſon in tail, the remainder to the right heirs of the father, 
and the father died, and after the oy died without iſſue, and the 
youngeſt ſon entered, and was adjudged to pay relief, as heir to his 
eldeſt brother, and not to be purchaſor by name of right heir of the 
father. Br. Eſtoppel, pl. 25. cites 40 E. 3. 9. 

14. In aſſiſe, man leaſed to the baron and feme far life, remainder 
4 A. in tail, A. by deed releaſed to the baron and feme all his rizht 
without warranty, and after died, his iſſue within age; the baron 
aliened to B. in tail, remainder to C. in fee, and after B. died without 
ue, and then the heir of A. entered upon C. and C. ouſted him, 
and A, brought aſſiſe and recovered; for his entry was lawful, 
becauſe by the releaſe without warranty, nothing paſſed but his 
own eſtate for his life who leaſed, and the entry is good upon the 
feme covert, and ſhe is put to her cui in vita. Quod nota, Br, 
Entre congeable, pl. 83. cites 43 Aſſ. 17. 

15. If the ſon diſſeiſes 2 X. to the uſe of his father, and F. 
brings aſſiſe againſt the father and ſon, and the father dies pending 
the writ, the writ ſhall abate, for the writ is in by deſcent, Br. 
Diſcent, pl. 17, cites 1 H. 6. 1. 

16. Land is given 22 V. and A. his feme, in ſpecial tail, the re- 
mainder to R. in tail, the remainder to the right heirs of R. the 
baron died without iſſue, and A. his feme ſurvived, and is tenant in 
tail after poſſibility of iſſue extinct, and tat another baron and had 
ue, and after R. died without iſſue, ta whom A. the feme is heir, 
and after A. died, the ſecond baron ſhall be tenant by the curteſy, for 
when the remainder in fee came to the feme tenant in tail, after 
poſſibility of iſſue, the franktenement was extinct in the fee, and fo 
A. was ſeiſed in fee, but per Pigot, if A. was within age, ſhe ſhall 
not have her age, nor ſhe ſhall not be in ward, for the had the 
potſaſſion by purchaſe ; per Pigot and Choke; and per Needham, 
if he in the reverſion or remainder had charged the iaid A. ſhould 
hold diſcharged. Br. Eſtates, pl. 25. cites 9 E. 4. 17, 18. 

17. If the heir within age recovers by writ of entry fur difſviſin, 
he hall be in ward; for he is as if his anceſtor had died feifed, 
and he is in by deſcent, and the ſame law if the heir within age re- 
covers by writ of coſinage. Br. Garde, pl. 42. cites 15 E. 4. 10, 


Per Browne, 
T2 18, If 
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18. If a man gives in tail the remainder to his right heirs, the 
fee ſimple never was out of him, and therefore it deſcends to his 
heir. Br. Livery, pl. 61. cites 32 H. 8. | 

19. But otherwiſe it ſeems where a man makes a feoffment in fee 
in poſſeſſion, and diſmiſſes himſelf of all, and re-takes for life the re- 
mainder in tail, the remainder to his right heirs and dies, and after 
the tenant in tail dies without iſſue, there the heir who is right heir, 

is purchaſor. Ibid. | 

20. But if the tenant in tail had died without iſſue, in the life 
of the tenant fer life, and after the tenant for life dics, there the 

ee ſimple was veſted in the tenant for life, by extinguiſhment of 
1— remainder, and therefore there the fee ſimple deſcends. 
Ibid. 

21. If baron makes forms in fee, to the uſe of himſelf and feme 
in tail, (within the 11 H. 7. cap. 10. ex provis' virs) remainder 
to the heirs of the huſband, they have iſſue a daughter, the baron 
dies; the wife privement enſeint with a ſon; the feme before the 
birth of the ſon levies a fine, or ſuffers a commong recovery; in this 
Caſe, though the daughter do or do not enter, or though the 
daughter had joined in the fine, or had been vouched in the com- 
mon recovery, or by any other act had diſabled herſelf to take ad- 
vantage of the act, yet the ſon born afterwards ſhall take advantage 
of it, for the daughter cannot do any act to bar the fon of his entry; 
but upon the 6 R. 2. cap. 6. which enacts quod proximus de ſan- 
guine eorundem rapientium, et raptorum cui hereditas deſcendere, 
&c. deberet poſt mortem rapientis vel raptæ habeat titulum, &c. 
intrandi, &c. Here if the daughter enters, ſhe ſhall retain it 
always againſt the ſon born afterwards, for the daughter by this 
ſtatute has the land merely as a perquiſite in fee ſimple ; for the 
ſtatute ſays, intrabit, &c. et tenebit de jure hæreditario. 3 Rep. 
61. b. Mich. 37 & 38 H. 8. in a nota by the Reporter. | 

22. And compare it to the cafe, where if a remainder is limited 
to the right heirs of F. S. and he dies, having a daughter, the 
daughter ſhall have this as a purchaſer, and ſhall retain the land 
againſt the ſon born afterwards, but when the daughter enters by 
11 H. 7. ſhe is in of an eſtate tail per formam doni and ſo in 
nature of a deſcent, and not merely as a purchaſor, for ſhe is to 
claim as if the wife had been dead. 3 Rep. 61. b. 62. a. in a 
nota by the reporter, cites 9 H. 7. 25. b. 3 

23. If a man leaſes fer life, the remainder over in fee, and he in 
remainder dies, his heir within age ; his heir ſhall not be in ward, 
and contra if the tenant for life, who was tenant to the lord, dies; 
for there the heir has the remainder and land by deſcent, Quod 
vide in the writ of ejectment of ward, in Old Nat. Brev. Br. 


within age, Garde, pl. 113. 


in ward in the life of the tenant for life ; for he in reverfien it immediate tenant. Contra of him in 
remainder living the tenant for life, Br, Garde. pl. 113. cites Old Nat. Brev. 


24. If a man ſeifed of the manor of S. covenants with another, 
that when J. S. Pall infeoff him of the manor of D. then he will 
ſtand ſeiſed of the manor of S. to the uſe of the cavenantee _ his 

| | er, 
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heir, the covenantee dies, the heir within age, J. S. enfeoffed the 
covenantor; and here it was holden in Wood's Caſe. (3 Eltz.) 
that the heir ſhall be adjudged to be in, in courſe and nature of a 
deſcent, and yet there was no right title, action or uſe which de- 
ſcended, but only a poſſibility of an uſe, which cannot be releaſed 
or diſcharged, but this might, if the condition had been performed, 
have veſted in the anceſtor, then the heir muſt have claimed 
by deſcent, and therefore the heir in this caſe was not in by pur- 
chaſe, but by courſe of deſcent. 1 Rep. 98. b. 99. a. in Shelly's 
Caſe, cites Pl. C. 284. a. Chapman's Caſe, 

25. The father made a feoffment to A. for life, the remainder And-3.pi.4. 
unto the heirs males of the body of the feaffor, the remainder to his Cg = 
own heirs in fee, The father had two ſons, and the elder had a . 156. 
daughter and died, and it was adjudged for the daughter again}? the 2. b. pl. 244 
uncle, either becauſe the entail to the heirs males was void, or be- 53 8 


cauſe it ceaſed in the elder ſon. Hob. 30. cites D. 156. Mich. ders. Cb. ]. 
4&5 P. & M. Greſwold's Caſe. and Dyer 


thought the 
limitation of this re@ainder in tail void; becauſe the donor cannot make his own right heir a 
purchaſor without departing from the whole fee ſimple out of himfelf, and for the one cauſe or the 
other the Juſtices were againſt the tail and with the heir in general, and adjudged accordingly. 
Mod. 238. S. C. cited per North, Windham and Atkins, who agreed that at common-law, a man 


could not make his right heir a purchaſor without parting with the whole tee, but that by way of 


ſe he might; that Creſwold's Caſe in Dyer is of an eſtate executed. —S. C. cited 2 Mod. 209. 
Arg. and Ibid, 211. per Cur. Paſch. 29 Car, 2. C. B. and they held the opinions of Dyer aud 
Saunders there to be good law. | 


26. E. S. had iſſue H. and R. H. dies, having iſſue M. a Mo. 136. 


: x . . . ay pl. 281.8 C. 
daughter, and leaving his wife privement enſeint witha jon; E. S. fe. Juſtices 


being tenant in tail, ſuffers a common recovery to the uſe of himſelf were all 

for life, and after, ta the uſe of the heirs males of the body of E. S. »grecd that 
lawfully begotten, remainder over; E. S. dies the very day the = ry nes 
common recovery paſſes, and execution is iſſued after his death ; R. and not by 


the uncle enters. A ſon is born to H. deceaſed, and he enters; 2 
alter the 


adjudged lawful, for the uncle did not enter as a purchaſor; for if ge E. 
the father had lived, he would have had the eſtate, and not the and before 
uncle; adjudged by the Ld. Chancellor Bromley, and all the the 8 of 
Judges except one of C. B. 1 Rep. 93. b. to 107, Trin. 23 — 


d 
Eliz. Shelly's Caſe. * 
judged quod 
querens nihil capiat per Breve. And. 69. pl. 143. S. C. adjudged. 


0 D. 373. b. 374. 3. 
pl. 15. S. C. reſolved by the Juſtices of both Benches and the Chief Baron, that the poſthumous 
ſon ſhall have the land as next and eldeſt heir male. Jenk. 249. pl. 40. S. C. 


27. An uſe is limited to the uſe of himſelf for life, remainder [ 578 ] 
to theiuſe of his heirs, and the heirs — of the body of the ſaid 
heirs; the heir here takes by purchaſe ; for then the words ſub- 
ſequent, viz. © And of their heirs females of their body,” ſhall be 
8 per Anderſon, 1 Rep. 95. b. Trin. 23 Eliz. in Shelly's 
aſe. 4 
28. Where the heir is to take any thing which might have veſled 
in his ance/for, the heir ſhall be in by deſcent ; ſo that although an 


eſtate or right do firſt veſt in the heir, and not all in the anceſtor, 
yet 


2 
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vet the heir ſhall take this in the nature and courſe of deſcent, 
1 Rep. 98. a. Trin. 23 Eliz. in Shelly's Caſe. 
29. When an ate for years is limited to the anceſtor, the re- 
mainder to another for life, the remainder to the right heirs of the 
leſſee for years; the heirs here ate purchaſors. 1 Rep. 104. a. 
1 rin. 23 Eliz. i: Shelley's Caſe. | 
Ia Ar- Zo. So if the remainder be limited to the heir in the ſingular 
* number, upon a leaſe for life. 1 Rep. 104. a. in Shelley's Calc. 
Mich. 39 & 40 Eliz. agreed that the heir ſhall be a purchatur. 


Cco. F. 313. 31. M. gevifed lands to R. his daughter, for life, and if ſhe 


==, Sokay marry after my death, and has 1//ue of her body lawfully begot- 
ter mari:zed ten, then I will, that her heir after my daughter's death ſhall 


5 — have the lands, and to the heirs of their badies begotten, the re- 
de end tow. Nainder to a ſtranger ; adjudged, that ſhe had not eſtate tail, but 


d and len- , : / : : g ; 
ner beid for life only, and the inheritance in her heir by purchaſe, it reſting 
that R. had in abeyance all his life, and ſettling in the inſtant of her death, 
On:y In n o 

ese for Mo. 593. pl. 803. Hill. 35 Eliz. Clerk v. Day. 

lite. and thet her heir ſhall take as a purchaſor, but Popham held e contra, et adior ratur. 
Ow. 148. Lilly v. Tavlor, S. C. and Gawdy and Fenner held it, an eſtate for life on'y in R. and 
that the ifTue was a purchaſor; but Popham and Clench held e contra, See tit. Remainder 


(C pl. 3. in the notes where this caſe is fully and truly ſtated by the Ld, Ch. J. Raymond. 


32. Deviſe to truſtees to the uſe of the heir, for ſo long a time as 
he and his heirs ſhould ſuffer B. to enjoy, &c. the ſon doth not 
take by deſcent but purchaſe. Mo. 727. pl. 1013. Paſch. 36 
Eliz. in the Court of Wards. Digby's Cafe, 
33. It lands be given to A. and B. ſo long as they jointly live 
t-gether, the remainder to the right heirs of him that dies firſt. A. 
dies, his heir is now in by deſcent. Co. Litt. 378. b. in principio. 
34. In the caſe of an exchange, if one of the exchangers enters 
and dies and the heir of the other enters, after his father's death he 
hath it by deſcent although his father has nothing in it. Jenk. 
249- pl. 40. i 
35. $9 of covenant upon a conſideration and a condition precedent 
t raiſe an uſe to A. and his heirs, and A. dies before the per- 
formance of it, and the condition is performed afterwards ; yet the 
heir of A. ſhall take by deſcent. Jenk. 249. pl. 40. 
36. So of a condition broken in the life-time of the father, or after 
his death and the heir enters for the condition broken; the heir is 
in by deſcent. Jenk. 249. pl. 40. 
37. So of a fine ſurrender to the conuſce and his heirs, and the 
conuſce dies before entry, his heirs ſhall have it by deſcent. Jenk. 
294. pl. 40. K+: , 
*C 579] 38. A man having ;//ue by one venter R. and S. by a ſecond 
The Caf © venter, covenants to /tand ſeiſed to the uſe of his heirs male begotten 
of Preus or to be begotten on the body of Fane his ſecond wife, and died; S. 
1 is here in by deſcent; but if S. did not take by deſcent, yet this 
dend to be Was A Contingent uſe in him by purchaſe ; for the limitation to the 
law in the heirs of the body J. will make a ſpecial heir to ſerve the turn, and 


Se, per Hale and Wild, * the heirs of the body of the ſecond wife is 3 


Sov THe 
evurT v. good 
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cod name of purchaſe. 1 Vent. 372. 381. Trin. 26 Car. 2, Stow, 
B. R. Pibus v. Milford. — 
Car. 2. C. B.—— 2 Vern. R. 735. S. C. cited per Cowper C. and holds with Hale Ch. J. that the 
implication was needlets, and that Mitford took by purchaſe and deſcription; and that Wylde, as 
convinced, by his argument declared he was of the fame opinion ; fo that the opinion of Hale and 
Wy ide may ou: weigh by way of authority the opinion of Cook obiter in Shelly's Caſe, and that of 
Hubait in Caſe of Counden v. Clarke, their opinions not being upon the point adjudged. 


39. A man cannot either by conveyance at the common law or 3 
. 1 . 8 . ever the ax- 
by limitation of uſe, or by deviſe make his right heir a purchaſor, relive hs 


Vent. 372. Trin. 26 Car. 2. B. R. agreed by Wylde, J. in the a; eftate for 
Caſe of Pybus v. Mitford, | life, and 


1 ; after a limi- 
tation is made to his riget hzirs, the right heir ſhall not be purchaſors. Co. Liu. 22. b. 


40. The rule, that where a man takes frank-tenement and the 
eſtate is after limited to his heirs that they ſhall take by deſcent, 

ails in divers caſes; as if lands are given to A. for life, remainder 

to B. for life, and if A. dies before B. then to the right heirs of A. 
In this caſe the heirs ſhall take by purchaſe. Arg. Litt. Rep. 258, 
Paſch. 5 Car. C. B. | | 

41. So leaſe to A. and B. and if A. dies, living B. the re- 
mainder to the heirs of A. The reaſon ſeems to be, becauſe there 
is ns poſſibility that the frant-tenement and the fee ſhail be conjuined 
in A. during his life. Arg. Litt. Rep. 258. Paſch. 5 Car. C. B. 

42. But if leaſe be to A. and B. for their lives, and if J. S. dies - Theſe 
during their lives * there the right heirs of A. ſhall take by de- words ſeem 
ſcent, becauſe there is a poſlibility that J. 8. may die during their _— _ 
lives. Arg. Litt. Rep. 258. Paſch. 5 Car. C. B. © Then 


te the right heirs of A.“ 


43. An uſe of a term to the huſband and wife, and after to therr 
7/ſue, they then having none, is all one as limited to them and the 
heirs of their bodies; the iſſue takes nothing as a purchaſor. Per 
2 Keeper. Chan. Caſes, 266. Mich. 27 Car. 2. Bullock v. 
night. | | 
44. Though at common law a man could not be donor and 
donce without he part with the whole eſtate; yet it is otherwiſe 
on a covenant to fland ſeiſed to uſes; reſolved. 2 Mod. 211. 
Paſch. 29 Car. 2. C. B. Southcott v. Stowell. 
45. Where the heir takes by a deviſe with a charge, as paying Freem. 
201, &c. he does not take by deſcent but by purchaſe. Per North, 3 
Ch. J. and Atkins. 2 Mod. 286. Hill. 29 and 30 Car. 2. C. B. — 


Brittam v. Charnock. ſeemed to 
take this 

rule that whereſoever the heir has his election to one way or the other, and that he comes to the 
eſtate both ways alike, there the law for the benefit of creditors, adjudges him in by deſcent, 
rather than by purchaſe and deviſe; but here, unleſs the deviſe be void, he cannot take but upon 
the pay ment of 201. But where the ſame eflate is deviſed to A. which he would have taken by 
deſcent, he is in by deſcent notwithſtanding the poſſibility of a charge. 1 Salk. 241. pl. 2, Hill. 
10 K 11 W. g. C. B. Clerk v. Smith, ———-— Aud Ibid, Treby, Ch. J. and Powell, J. denied 
Gilpin's Cafe, Cro. C. 161. ; 


40. In debt upon bond brought againſt the defendant as heir to 
his father, and riens per deſcent pleaded, the plaintiff replied ſets, 
| and 


* 
* 
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and jlue thereupon ; and the evidence was, that the iger, the 
defendant's father, devijed to the uefendant his ſon and heir certain 
me{ſuages in Exchequer Alley in fee, but chargeable with an an- 
nuity or rent charge payable to the defendant's mothen; and it vas 
held by Hoſt Ch. J. that theſe meſſuages deſcended to che de- 
fendant and were aflets ; for (by him) the difference is, where de- 
viſe makes an alteration of the umiation of the eſtaie, tron that 
which the law would make by deſcent ; and where the devite con- 
veys the jam- eſtate, as the law would make by deſcent, but char ves 
it with incumbrunces. In the former caſe the heir takes by pur- 
chaſe, in the latter by deſcent. Ld. Raym. Rep. 728. cites Irin. 
13 W. 3. B. R. Guildhall, London; Emerſon v. Incobird 
L 580 ] 47. Heirs or heir male cannot be a name of purchaſe, but irs 
males of his body may; therefore if there is no ſuch thing in pro- 
priety of ſpeech as an heir male, without ſaying of whoſe body, 
for that reaſpn heir male of his body, or heirs males of itſelf, where 
the law will ſupply theſe words, of his body, as it will in a deve, 
may be a good name of purchaſe; but yet the party who would 
take by ſuch a limitation muſt be ſuch a perſon A may be an heir 
by the common law, and would take by that name. 3 Salk, 336, 
337. pl. 2. Mich. 7 Ann. Lord Oſſulſton's Caſe. 
48. The di/tini5n between taking by deſcent and taking by 
_ purchaſe, where the words are the ſame, though it be mentioned in 
books of good authority yet it ſeems to have no juffic: ent foundation 
of reaſon or authority of law to ſupport it, and it it thould picvail, 
in all caſes would overthrow another rule is certain, viz. that a 
man may take by purchaſe if he be /vf7::-:1/1 deſcribes, though 
without addition of Chriſtian or furnanic, way, though his Chriſtian 
name be talſe or miſtaken, as appears by ſeveral caſes put in Co. 
Litt. 3. a. per Lord Cowper. Ch. Prec. 453. ill, 1716. in 
Caſe of Brown v. Barkham. 

49. If a feoffinent is made to ſeve al u/es, the reverſion in fee to 
the h-irs F the feeffor, in ſuch cafe the heir thall take the reverſion 
by deſcent, becauſe it was part of the od cttate of the feoffor; 
for ſo much of the uſe of the lands as he did not diſpoſe of by 
the feoFment {till remained in him as part of the old eſtate. 


8 Mod, 23. Mich. 7 Geo. in Caſe of »mitn v. Trigg. 


* <> 
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Seetit.Co- (K) In what Caſes it ſhall deſcend to the Ha/f 
(OY Ts Blood, 
What ſhall be a Seiſin to take away the Deſcent. 


[I. Tf J. hath iſſue two daughters by ſeveral venters, and dies 
ſeiſed of ſocage lands, and the lord ſeijes the land to know 
who ſhall be his tenant, and for the ſafety of his rent, and leaſes it 


or ſeven years for the ſuſtenance of the daughters of F. ſaving his 
fr this ſhall] = oy ſuch a ſeiſin in the eldeſt, but that after 


her death the ſecond daughter ſhall have the land. 34 Aſſ. 10. 
adjudged. ] 


2. So 
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[2. So if the eldeſi daughter being an infant, releaſes to the Br. Dilcent, 
abator after the d-ath of her father, this does not make ſuch a R e 
ſeiſin in him, but that it ſhall deſcend to the youngeſt daughter. Br Mort- 
34 All, 10. adjudged. } | Canceſtor, 

[3. But if the eldeſt daughter being an infant, enters upon the FR 
abater, and makes a feoffment, this ſhall bar the youngeſt of the 


half blood, for this entry made a ſeiſin in him. 34 AF. 10. ] pl. 43. cites 

S. C. that 
one had iſſue two daughters by diverſe venters, and died ſeiſed, and A. abated, and the eldeſt 
releaſed within age and died without iſſue, and the other brought mortdancetitor, and recovered the 
whole of the ſeilin of the father; for ſhe who releaſed, never was ſeiſed and the releaſe is void by 
reaſon of infancy; contra it ſhe had made feoffment (nota ditferentiam) for then it had been 
good to: a moiety and the one cannot be heir to the anceitor by rcaſon of ſeveral venters, 
Br, Releaſes, pl. 2. cites S, C. 


5S1 ]* 


[4. If a man leaſes for life, rendering rent, and dies, having Br. Diſcent, 
iſſue two ſons by ſeveral venters, and the eldef? ſor dies before the be 


rent-day, the ſecond fon ſhall have it as heir to his father, becauſe was that A. 


the eldeſt had not the actual poſſeſſion. 35 Aſſ. 2. was ſeiſed 


* [5. But othęrwiſe it would have been, if the rent day had in- rs ry 


curred in the life of the eldeſt, and he had rece:ved the rent, for lend 1s F.S, 
this would have made an actual ſeiſin in him. 35 Af. 2.] for life ren- 
ering 145. 
per annum to A, and his wife which A. had ue B by his firſt wife, and C. the pia 
ſecond wife. the rent was payable at Michaelmas and Eafter, and A. ſurvived Michaei/mas, but he 
died before that be received the rent, and B. ſurvived him and died before Eaſter, ſo that he had only 
a ſeiſin in law of the rent, and no ſeiſin in fact, and after B died, and then J. S. tenant fer life 
died, and D. as couſin and heir of B. entered, and C. as heir of A ouſted him, and D. re-entered 
and inteoffed E. againſt whom C. and her huſband brought aſſize and recovered. And fo ſee that 
the reverſion ſhall be to the heir of the father of half blood, if it fall not in demeſne to ihe for of 
the firſt venter in the life of the ſon. Br. Seiſin, pl. 25. cites S. C. but Brooke ſays, Quezre if the 
eldeſt ſon had had payment and had died in the life of the tenant for life, whether this fein of the 
rent had been ſuthcient ſeiſin of the reverſion to diſappeint the daughter of the half-blood. 

If the father makes a leaſe for life, or a gift in tail and dies, and the eldeſt ſon dies in the life of 
tenant fur life, er tenant in tail, the younger brother of the hel{-blood hail inherit, becante the 
tenant for life, or tenant in tail is ſeiſed of the freehold and the e/deft ſon bad nothing but à reverſion 
expectant upon that freehold or eſtate tail, and therefore the you':zelt ſon ſhaii inherit the land as 
heir to his father who was laſt ſciſed of the actual freehold. Co. Litt. 15. 2. And albeit, 
a rent had been reſerved upon the leaſe for life, and the eldeft ſon had received tbe rent and died, 
yet it is holden by ſome that the younger brother ſhall inherit, becauſe the ſeifin of the rent is no 
cru ſeifin of een. of the land. Ibid. But 35 Al. pl. 2. ſcems to the contrary, 
'becaule the rent iſſues out of the land and is in lieu thereof, wherein the only queſtion is, whether 
ſuch a ſeiſin of the rent be ſuch an actual ſeiſin of the land in the eldeſt fon as the ſiſter may in a 
writ of right make herfelf heir of this land to her brother. Co. Litt. 15. 2. 

If a man has iſſue a ſon and a daughter by one venter, and 2 daughter by another venter, and 
l-aſes to another for term of his /ife without any rent relerved add dies and the reverſion deſcends 
to his ſon who has iſſue a ſon and dies, and the fon dies without iſſue, and then the tenant for life 
dies; the two daughtcis ſhall have the land notwithſtanding there was a deſcent of the rever- 
fion to the ſon of the ſon; by the opinion of the Juſtices of C. B. And. 31. pl. 74. Mich. 7 Eliz, 
Anon, Bendl. 143. pl. 202. S. C. held accordingly, 


6. If there be a gift to the baron and feme in ſpecial tail, the * Br. Dif. 
remainder to the right heirs of the baron, and they have iſſue, and —_— — 
the feme dies, and the baron takes another feme, and hath iſſue and cordingly, 
dies, and the eldeſt ſon enters, and dies without iſſue, the ſecond where the 
ſon of the half blood ſhall have the remainder, becauſe the eldeſt _— * 
was not ſeiſed thereof in his ww 2-0 * 37 Aſt. 4. adjudged ; but brought af- 

e 


there the reaſon is given, becauſe the remainder did not commence on _ 
o him, dut 


till after the gift. + 24 E. 3. 30. b. 31. was barred 


by award; for the remainder in fee cannot come into ſeiſin till the tayle be determined, and yet 
it 
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it was in the eldeſt fon to give or forfeit, but it was not in poſſeſſion; for it is the poſſeſſion which 
makes the heir of the eideit to be inheritable,——Fuzb. Aſtile. pl. 327. cites S. C. 

+ urh. Deicent, pl. 11. cites S. C. aud S. P. as the caſe above ect that in his the remainder 
was limited to the right heir of the feme, who had iſſue by the firlt baron aud afterwards had iſſut 
by a ſecond baron. Co. Lut. 14. b. S. P. and cites S. C. 


7. If land be given to F. for life, the remainder to R. his ſor 
in tail, the remainder to the right heir; of F. and F. dies, and R. 
enters as tenant in tail, and dies without iſſue, I. the ſon and 
heir of J. of the half blood to R. ſhall have the land by deſcent, 
and not the heirs of R. becauſe R. was never ſeiſed in fee in de- 
meſne. 39 E. 3. Deſcent, 5. | 
(8. Sd if a gift be to another in tail, the remainder to his own 
right heirs, and after the donee dies, having iſſue a ſon by one 
venter, and a ſin by another, and the eldeſt ſon enters, and dies 
without iſſue, his brother of the half blood ſhall have the land by 
force of the remainder as heir to his father, becauſe his brother 
was never ſeiſed of this eſtate in demeſne. 
fg. So if the e/de/t fon be ſe:ſed in tail, with a | rms or re- 
ver ſien by deſcent to him from his father in fee, Ind dies without 
1 582 ] i ue, his brother of the half blood ſhall have this remainder or re- 
verſion by deſcent, becauſe his brother was never ſeiſed thereof in 
demeſne. 32 E. 3. Deſcent, 9. adjudged. 5 E. 3. Deſcent, 
14. adjudged.] f 
Firch. Pe- [ IO. If a man /eiſed of an advsuſen in groſs hath iſſue a ſon 
fcent, Pl. 3. and a daughter by one venter, and a fon by another, and dies, and 
cites S. C.— S * y 
Br. Diſcent, the eldeſt ſon dies before any 1 the youngeſt brother 
pl. 32. cite s ſhall have the advowfon, becaufe the elder never had any ſciſin 
_ thercof. 3 H. 7. 5.] | 
b.S.P.cites [II. But if the eldeſt had preſented, and died without iſſue, the 
S C. & 19 youngeſt brother ſhould not have had the advow/on, becauſe this 
1 Luste preſentation puts the ſeiſin in him. Fitz. Nat. 36. E. contra, 19 


Impedit, : _ 

277—3. E. 2. Quare Impedit, 177. adjudged. ] 

Rep. 41. b. | 

S. P. If a man recover an ade, and afrer the biſhop collates for lapſe, the ſame 15 


an execution of the judgment and will make a poſſeſſio fratris, Le. 234. pl. 316. Mich. 22 & 
23 Eliz. B. R. Anderſon Ch, J. cites 22 H. 6. per Moyle, 


(12. If two daughters by ſeveral venters make partition of an 
advotuſen in groſs, to preſent by turns, and after one dies withou? 
iſſue, before any preſentation, the other ſhall have the advowſon, 
becauſe there was no ſeiſin thereof. Fitz. Natura, 34 E.] 

[13. But otherwerſe it would have been, if ſhe that had died had 
preſented after the partition. Fitz. Na. 34 E.] 

[14. If lands deſcend to two copareeners, and they mahe parti- 
tion, being of the half blacd, and after one dies withont iſſue, the 
other ſhall not have it, becauſe ſhe ought to have it as heir to her, 
and not as heir to the anceſtor, Contra, 19 E. 2. Quare Im- 
pedit, 177-] 

15. The indotument cats off and deſtroys the ſeiſin of the heir. 
Br. Diſcent, pl. 19. cites 19 E. 2. 

Br. Dower, 16. J. was ſeiſed and had iſſue, Robert the eldefl, and Richard 
the youngeſt, and died, and Robert entered and took feme, and 15 
u. 
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i ue Alice, the feme died, and he 100 another feme and died, the Ibid. pl. 
ſeme privement enſient with a fon, and the lord ſeiſed the ward of 3 
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the land, and / Alice, for the nonage of Alice, and leaſed the ward 
to J. who endowed the eme of Robert, and after the eme is deli- 
dered of I. a jon, by which the lord reſeiſed the ward of M. and 


IV. lived 10 years, and died without iſſue, by which H. the plaintiff 


entered as heir of Richard the youngeſt ſon of J. and Alice ouſted 
him, and he brought aſſiſe, and prayed the diſcretion of the Juſtices. 
And becauſe W. to whom Alice was of half blood, was ſeiſed, it 
was awarded, that Henry ſhould recover. And ſo note, that the 
ſeiſin of the guardian makes the heir of the infant of the entire 
blood to be heir, and the ſiſter of the half blood was barred of the 


Br. Seiſin, 
pl. 18. cite 
S. G 
For of the 
dower the 
ſeiſin of W. 
is defeated, 
and the 
feme is in 
by the 
baron, aud 
the indo w. 


ment was 
land, but by the opinion of the Court the dower of the feme ſhall before the 
| i ſe W ſeiſed of i B birth of W, 
revert to Alice, becauſe W. was not ſeiſed of it, quære. r. But Brooke 
Diſcent, pl. 19. cites 8 Aﬀ. 6. ſays, it 

ſcems that 


all is one; for it is ſaid elſewhere, that where the heir is ſeiſed, and endows his mother, and the 
dies, and a ſtranger enters, the heir ſhall have the mortdanceſter, and not aſſiſe of novel diſſeiſin, 
and ſee Littleton, tit. Deſcents, that if the diſſeiſor dies ſeiſed, and his feme is endowed by his 
heir, the entry of the diſſeiſce is revived, for the third part put in dower. And P. 19 E. 2. 
where the heir takes feme, and enters and endows his mother, and aliens the reverſion and the 
mother dies, and after the mother dies, the ſeme of the heir ſhall not have dower of the land of 
which the mother was endowed ; for the ſeiſin of the heir, who was her baron, was determined 
by the endowment, and the feme is in by her baron and not by the heir; for if the heir is charged, 


{he thall hold diſcharged quod nota. And ſo ſce above, that the ſeifin of the lord of the ward is 


{u/ficient ſeiſin for the infant to bring aſlile, 


17. If a man has iſſue a ſon and a daughter by one venter, and 
a ſon by another venter, if the father dies ſeiſed, and the ſon dies 
before entry, the ſiſter of his whole blood ſhall have the land, as 
heir * to her brother, and not the brother of the half blood, becaufe 
the eldeſt brother had the pon caſt on him, by courſe of law, 
and the frechold alſo was in him, and therefore the ſiſter ſhall have 
the land, as heir to him, and not the younger brother of the half 
blood, &c. Kelw. 110. pl. 31. cites it as adjudged, 8 E. 3. 


FR 
[ 533 j® 
Contra Jo. 
361. where 
the father 
dies ſeiſed 
in poſieſ- 
lion, or of a 
reverſion on 
eliate for 
lite, hait 
blood ſhall 


inherit, and 


Mall make immediate deſcent to him from his father, and not mention his brother, and yet the 
eſtate was in his elder brother to grant or charge, or intitle his wife to dower. Trin. 1z Car. 


3. R. Recve v. Malſter. 


18. In aſſiſe, if a man has iſſue three daughters by one venter, 
and one by another venter, and dies feiſed of land, and all enters 
and after 1 of the fir/t venter die, the third of the firſt venter 
ſhall be heir to them, and ſhall have their two parts, and the 
fourth ſhall have only her fourth part, as before, and no part of 
the two parts; for ſhe cannot be heir to them, becauſe ſhe is of 
half blood to them. Br. Difcent, pl. 20. cites 10 Aſſ. 27. 

19. A man has iſſue a ſon and a daughter by one venter, and a 
fon by another venter, and gives his land to his eldeſt fon in tail, 
the father dies, the fee deſcends to his eldeſt fon, and the eldeſt 
fon after dies without heir of bis body, and by all the Juſtices of 
C. B. the youngeſt ſon ſhall have the land, and not the daughter. 
The reafon ſeems to be, becauſe it was in reverſion, and cannot 
veſt in poſſeſſion to the eldeſt fon, during the tail. Et poſſeſſto 
Jratris, &c, facit fororem eſſe hæredem, and not rever ſis ä 

nd 
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And Thorpe Juſtice of B. R. ſaid, that the daughter ſhall have it, 
nevertheleſs, the law ſeems to be contrary. Br. Diſcent, pl. 13. 
cites 24 E. 3. 13. 

20. Land was tailed by fine to baron and feme, and the heirs 4 
the feme, who had 5 two ſons by divers barons, and they died, 
the eldeſt ſon entered and died without iſſue, and the younge® of 


half blood brought ſcire facias, and obtained; for poſſeſſio fratris 
or ſuch like de feodo ſimplici facit ſororem & eſſe hæredem, and 
here was no poſſeſſio, quod nota bene. Br. Diſcent, pl. 14. cites 
24 F. 3. 30. | | 
Br. Execu- 21. Scire facias upon a fine that was levied to J. and A. his 


tions, p1.67. g , 
ate, SC. — feme in tail, the remainder to A. in fee, the baron and feme had 


The pol- 
bete is and had iſſue another jon, and died, the eldeft ſon entered and died 
the thing. without i ſſue, and the heir collateral of the eldeſt ſon entered as in 
makes the the remainder in fee, againſt whom the younge/? "oy of the half 
heir of the blood brought ſcire facias to execute the fee ſimple, and the beſt 
_— opinion was, that it well Jay, for the = mple was not executed in 
Br. Diſcent, the eldeſt ſon, for he was ſeiſed in tail, and the es was in abeyance, 
pl. go. cites and therefore it was not executed in him, now the youngeſt 
„ 162.90 ſon of the half blood is heir to A. of the fee ſimple, therefore he 
2 Mod. 257. ſhall execute it, and 37 E. 3. Lib. Aſſiſe, 4. it is adjudged for 
- Caſe of the youngeſt ſon, and yet the eldeſt ſon by feoffment might have 
RoW: given the fee ſimple, or charged it, or forfeited it by attainder of 
telony, but yet it was not executed in him, therefore whoſoever is 
heir to the anceſtor, when the fee falls, he ſhall have execu- 
tion thereof, quod nota, Br. Scire Facias, pl. 126, Cites 24 

E, 3. 39. 62. 
22. If the king be ſeiſed of land in jure corone, and of other 
land by purchaſe, or by reaſon of the dutchy, and has a fon and a 
daughter by one venter, and a fon by another venter, and dies, 
the eldeſt ſon enters into all, and dies without. ifſue, there the 
youngeſt ſon ſhall have the one land, and this ſeems to be de 
jure coronæ, and the daughter ſhall have the other land. Per 
Moyle Arg. which none denied. Br. Diſcent, pl. 5. cites 34 
H. 6. 34. | | 
23. T man had iſſue a ſon and a daughter by one venter, and 
three daughters by another venter, and enfeoffed four to ary his 
will, and after to enfeoff his heirs, and declared his will and died, 
L 584 ] the ſon died, the will not performed, and by the Reporter, the 
daughter by the firſt venter ſhall have ſubpcena, to have execution 
of che eſtate of the land of the feoffees, for the will is no impedi- 
ment of poſſeſſion of the uſe and poſſeſſio fratris of the uſe facit 
ſororem eſſe hæredem to the uſe of the fee ſimple. Neverthelefs, 
quzre if it be poſſeſſion, becauſe the will is not fulfilled, never- 
theleſs it is ſaid here, that the taking of the profits of the land in 2 
is ſuch poſſeſſion by the brother, as ſhall make the daughter of the 
whole blood to be heir as of land, but the one and the other muſt 
be of fee ſimple. And by the Reporter, the will to take the profits 
during a term, is no impediment, but that the brother has good 


poſſeſſion, and e contra of a will, &c. to take the profits for life, 
F or 


i/ſue a ſon. the baron died, and after the feme took another baron, 
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or other eſtate of frank-tenement, note the difference, for the 
one is in nature of a reverſion, and the other not. Br. Diſcent, 

pl. 39. cites 5 E. 4. 7. | 
24. Feoffees are ſeiſed to the uſe of A. who has a ſon and a 
daughter by one venter, and two daughters by another venter, and 
makes a will [and deviſes] for years and dies, the eldeſt ſon dies 
within the years, yet the daughter ſhall be heir to the uſe, for 
poſſeſſio fratris, &c. contra where the will is for life, Br. Feoff- 
ments al' Uſes, pl. 33. cites 5 E. 4. 7. 

25. Ceſiy que uſe has ifſue a ſon and a daughter by one venter, There ſhall 
and a ſon by another venter, and dies. "The eldeſt fon takes the 20 
profits, and dies, without iſſue. The uſe ſhall! deſcend to the «je of a 
daughter, as ſiſter and heir of him, and not to the younger ſon, eigner, a 
Arg. D. 10. b. cites 5 E. 4. 7. 2. —— 
of other hereditaments. Co. Litt. 14. b. 
Poſſeſſio fratris cannot be of an w/e {though it was formerly held otherwiſe) for one cannot 
| — — of an uſe, though one may be ſeiſcd to an uſe. 2 And. 146, Hill. 41 Eliz. in 

orbet's Cale. 


26. In treſpaſs Phe defendant ſaid, that F. N. was ſeiſed in fee, 
and took to wife A. and had iſſue the wife of the defendant, and A. 
died, and he took X. to wife, and had iſſue the wife of the plaintiff, 
and died, and the femes entered, and the one married the plaintiff, 
and the other the defendant, and ſo they held in common, judgment 
ſi actio, the plaintiff confeſſed the bar, and ſaid further, that F. NM. 
had iſſue M. by the ſecond wife, and the wife Y the plaintiff, [and 
that] J. N. died, and after M. the fon of F. N. entered as ſon and 
heir, and was ſeiſed, and died ſeiſed without heir of his body, and 
the wife of the plaintiff as ſiſter and heir of the whole blood en- 
tered, and was ſeiſed till the treſpaſs. Pigot maintained the bar 
abſque hoc, that W. died ſeiſed, and the iſſue was ſuffered, and yet 
the ſeiſin of the brother ſuffices notwith/landing that he did not die 
/eiſed, and ſeiſina fratris facit ſororem eſſe hæredem. Br. Traverſe, 
per &c. pl. 108. cites 15 E. 4. 2. | 
27. If the diſſeiſor dies ſeiſed, the entry of the diſſeiſee is tolled, 
but if the heir of the diſſeiſor endows the feme of the diſſeiſor, there 
the diſſeiſee may enter into the land aſſigned in dower ; for ſhe was 
in by her baron, and not by the heir, and fo the deſcent removed. 
Br. Tenant per le Curteſy, pl. 10. cites Littleton tit. Deſcents. | 
28. Where a man dies ſeiſed, and has two ſons of half blood, and To make 
the eldeſt dies before entry made by him, the youngeſt of the half pon 
blood ſhall have the land; 5 nota the entry. Br. Diſcent, land there 
pl. 51. cites Littleton tit. Fee Simple. | muſt —_ 


| entry 
other actual cn in the brother. Arg. Show. 246. Mich. a W. & M. 


29. Advowſen ſhall deſcend to tue brother of the half blood, ds 43+ 
unleſs the firſt hath preſented to it in his life-time ; but if he has Ge 
preſented in his life-time, then it ſhall deſcend to the next heir of b. S. p.— 


the intire blood. Dod. of Advowſon, 21. — 


S. P. if it be an advowſon in groſs. Br. Diſcent, pl. 32. cites 3 Hs 7. 5» 
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20. Recovery by the brother, without execution, will not make 
the lifter to be heir; for without execution, he has not poſſeſſion, 
and ſo the execution makes the judgment full and perfect. Arg. 
Pl. C. 43. b. Mich. 6 E. 6. in Caſe of Wimbiſh v. Tailboyes. 

And. 31. pl. 31. A. has a fon and a daughter Ww one venter, and a daughter 
1 by another venter, and he makes a leaſe for liſe of land, without 
eaſe, he Teſerving any rent, and the father dies, and the reverſion deſcends 
claim is to the ſon, and the faid ſon has iſſue a fon, and dies, and the ſaid 
—- apy reverſion deſcends to his ſaid fon, who dies without iſſue, and 
Jeak. 242. after leſſee for life dies, now both the ſiſters of divers venters ſhall 


= 25 2 have the ſame land as heir to their father, and not the ſiſter of the 
te reaion 


why there firſt venter only. Per the Juſtices of C. B. Ben. 143. pl. 202. 
tall bv a Mich. 7 Eliz. 
poſſeſſio 


rat is is, that every heir in fce ſimple in demeſne ought to make himſelf heir to him who laſt died 
feiied, Jenk. 242. at the end of pl. 25. 
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32. A copyholder in fee has iſſue a daughter and a fon by two 
venters ; the lord commits the cuſtody of the land and of the ſon, to 
the mother, who takes the profits, and the ſon dies before any ad- 
mittance; this copyhold was ordered alſo for the heir collateral 
againſt the ſiſter of the half blood, becauſe the mother's poſſeſſion 
ſerveth for the ſon, Cary's Rep. 8. cites 12 Eliz. D. 291. 

33- Two _— by two venters enter after death of their 
father, and tate the profits jointly ſeveral years of a copyhold eſtate 
before any admittance of the lord; eldeſt dies without iſſue. Per 
2 Juſt. The poſſeſſion aforeſaid is ſufficient, withaut any ad- 
mittance, to make the collateral heir inheritable, and it was or- 
dered by the Lord Keeper accordingly. D. 291. b. pl. 69. 
Trin. 12 Eliz. Anon. 


2 Le. 123 34. A. ſeiſed of land in fee has two daughters by ſeveral 
— --FIY venters, B. the eldeſt, and C. the youngeſt ; he deviſes a mutety 
tie 5.C.— Of the ſaid land 1 his wife for ſeven years, and that B. in die ma- 
And. 47. pl. ritagii ſhall enter into the other mnety; A. dies, his wife enter; 
————_— and educates the daughters; B. enters with her haſband int the 
Trin. 17 Other mnety; C. dies without iſſue; the heir of the whole blood 
Eliz.S.C.— of C. ſhall have her moiety. For the poſſeſſion of the mother for 
= hs ſeven years was an attual prſſeſſion in C. and if the wife had not 
Ano. S. C. entered at all, the entry of H. although of half blood only, 01 
and cites have given poſſeſſion to C. Adjudged in both Benches, Jenk. 242. 


2 — pl. 25. cites 17 El. D. 342. 


Borrough, S. P. adjudged accordingly, becauſe it was againſt the intent and mind of the deviſot, 
by the words of the will as it appears. ——— But Palm. 373- Doderidge faid, that if one has five 
daughters and deviſes all his land to one of them, ſhe takes all by the deviſe and nothing by the 
deſcent ; for her title ig ivtive, And ſee Reading v. Royſton accordingly. 


35. The huſband is * in right of his wife of certain c 
tomary lands in fee, and he and his wife, by licence of the lord, 
make à leaſe for years by indenture, rendering rent, have iſſue two 
daughters, and the huſband dies; the wife takes: another huſband, 
and they have iſſue a fon and a daughter, the huſband and wife die, 
the ſon Is admitted to the reverſion, and dies without iſſue; and by 
; | Manwood 
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Manwood that reverſion ſhall deſcend to all the daughters, not- 
withſtanding the half blood, for the eftate for years, which is made 
by indenture by licence of the lord, is a demiſe, and a leaſe accordin 
to the common law, and according to the nature of the demiſe the peſ- 
ſeſſion ſhall be adjudged, which poſſeſſion cannot be ſaid poſſeſſion of 
the copyholder, for his poſſeſſion is — and the other 1s 
mere contrary, therefore the poſſeſſion of one ſhall not be the poſ- 
ſeſſion of the other, therefore there ſhall be no poſſeſſio fratris in 
this caſe; but if one had been the guardian by cuſtom, or the leaſe 
had been made by ſurrender, there the ſiſter of the half blood ſhould 
not inherit. And Mead ſaid, the Caſe of the Guardian had been 
adjudged. 4 Le. 38. a. 103. Mich. 17 Eliz. C. B. Anon. 

36. Deviſee for years enters, that will make a poſteſſio, fratris, 
Jenk. 242. pl. 25. cites D. 342. [Ca. b. pl. 54. Trin. 17 Eliz. 
Anon.] 

37. Demeſnes of a manor extend into two counties, the eldeſt fon [ 596 ] 
enters into the demeſne in one county only, and takes the profits in 
one county onlyg and dies without iflue, his ſiſter of the whole 
blood ſhall have and inherit the demeſnes and fervices whereof her 
brother was ſeiſed, and her brother of the half blood the reſt. Per 
Manwood J. Le. 265. pl. 355. 20 Eliz. C. B. in Bracebridge's 


Caſe. | 


38. The * poſſeſſion of a + termor for years, is the poſſeſſion of * Jenk. 24 2, 
him in remainder. Per Yelverton J. 4 Rep. 23. b. Trin. 26 e 


Eliz. B. R. in Clerk and Pennyfeather's Caſe. J. Godb. 
46. S. P. — 


if a man has a ſon and daughter by one venter and makes a leaſt for years and dies. the eldeſt 
brother dies during the term, this is no impediment of poſſeſſion, but that the eldeſt daughter i f 


the whole blood ſhall be heir to him. Br. Diſcent, pl. 36. cites 3 E. 4. 7, —— —Co. Litt. 15. a. 
(&) S. P. and cites S. C. | 

39. There ſhall be poſſeſſio fratris of a cagybel before ad- Fin. Law, 
mittance, ſaid per Wray Ch. J. to have been fo adjudged lately, Por the 
4 Rep. 23. b. Trin. 26 Eliz. B. R. Clerk v. Pennyfeather. f{eifin given 


to bis an- 
ceſtor is ſufficient for him and all his heirs. P. 291. b. 69. and in Marg. 23 Eliz. Holmes v. Fane, 


40. If a gift be to A. and the heirs of his body, and he has iſſue a 5-F-andthe 
ſon and a daughter by one venter, and a fon by another venter; i, betwecn 
A. dies; the eldeſt ſon enters and dies; the youngeſt ſon ſhall in- fee Simple 
herit per formam doni; for he claims as heir of the body of the 2 tail, 
donee, and not generally as heir of his brother. 3 Rep. 41. b. NL 
Hill. 34 Eliz. B. R. in Ratclif's Caſe, 37 Af. 15. 

41. If a man has iſſue two ſons by divers venters, and the clder 

Purchaſes lands in fee ſimple, and dies without iſſue, the younger 
brother ſhall not have the land, but the uncle of the elder brother, 
or ſome other his next couſin ſhall have the ſame, becauſe the 
younger brother is but of half blood. Litt. S. 6. 

42. If a man has ſue a ſon and a daughter by one venter, and a 

ſon by another venter, and the. ſon of the fir/t venter 3 land 
in fee, and dies without iſſue, the ſiſter hall have the land by de- 
ſcent as heir to her brother, and not the younger brother, for that 

the ſiſter is of the whole blood of her elder brother. Lit, S. 7 

| Uu 2 43. If 


« 
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43. If there be two brothers by divers venters, and the elder ts 
ſciſed 75 land in fee, and dies without iſſue, and his uncle enters as 
next heir to him, who alſo dies without iſſue, now the younger 
brother may have the land as heir to the uncle, for that he is of the 
whole blood to him. Litt. S. 8. 

44. If lands are given to a man and his wife and the heirs of 
their two bodies, the remainder to the heirs of the huſband, and 
they have iſſue a ſon and the wife dies, and he takes another wife 
and has iſſue a ſon, the father dies, the eldeſt fon enters and dies 
without iſſue, the ſecond brother of the half blood ſhall inherit ; 
becauſe the eldeſt ſon by his entry was not actually ſeiſed of the 
fee ſimple, being expectant, but only of the eſtate in tail. And 
the rule is, that poſſeſſio fratris de feodo fimplici facit ſororem eſſe 
hzredem, and here the eldeſt fon is not poſſeſſed of the fee ſimple, 
but of the eſtate tail. Co. Litt. 14. b. 

45. If the —_ makes a _ for years, and the leſſee enters and 
dies, the eldeſt fon dies during the term before entry or receipt of rent, 
the younger ſon of the halt blood ſhall not inhggit, but the fiſter ; 
becauſe the poſſeſſion of the leſſee for years is the poſſeſſion of the eldeſt 
ſon, ſo as he is actually ſeiſed of the fee ſimple, and conſequently the 
ſiſter of the whole blood is to be heir. Co. Litt. 15. a. 

456. If the eldeft fon enters and gets an actual poſſeſſion of the fee 
ſimple, yet if the wife of the father be endowed of the third part, and 


[ 587 ] the elde/t ſon dies, the younger brother ſhall have the reverſion of 


this third part notwithſtanding the eldeit brother's entry, becauſe 
his actual ſeiſin which he got thereby was by the endowment de- 
feated, Co. Litt. 15. a. 

47. But if the eldeſt fon had made a leaſe fer life, and the leſſce 
had endowed the wife of the father, and tenant in dower had died, 
the daughter ſhould have had the reverſion, becauſe the reverſion 
was changed and altered by the leaſe for life, and the reverſion 1+ 
now expectant on a new eſtate for life. Co. Litt. 15. a. 

48. Half blood is not reſpected in eſtates in tail. Becauſe that 
the iſſues do claim in by deſcent, per formam doni, and the iflue in 
tail is ever of the whole blood to the donee. Co. Litt. 15. b. 

49. If a rent or an advnuſon deſcends to the eldeſt fan, and he dies 
before he has ſeiſiu of the rent, or preſents to the church, the rent 


or advowlſon hall deſcend to the youngeſt fon, for that he muſt make 
himſelf heir to his father. Co. Litt. 15. b. | | 
30. The like law is of offices, courts, liberties, franchiſes, com- 
mon, 4 inheritance, and ſuch like. And this caſe differs from the 
caſe of the tenant, by the courteſy, for there if the wife dies before 
the rent day, or that the church become void, becauſe there was 
no laches or default in him, nor poſſibility to get ſeiſin, the law in 
reſpect of the iſſue begotten by him will give him an eſtate by the 
courteſy of England. But the caſe of the deſcent to the youngelt 
ſon ſtands upon another reaſon, viz, to make himſelf heir to him 
that was laſt actually ſeiſed, as hath been ſaid. Co. Litt. 15. b. 
51. Poſſeſſio fratris holds nat of lands of the poſſeſſions of the 
crawn, nor half blood is no impediment to the deſcent of the lands 
of the crgwn, as it fell out in experience after the death of E. b. 
: | to 
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to Queen Mary, and from Q. Mary to Q. Eliz. both which were 
of the half blood, and yet inherited not only the lands which E. 6. 
or Q. Mary purchaſed, but the ancient lands, parcel of the crown 
alſo, Co. Litt. 15. b. | 

52, If the elder brother grants the reverſion (expectant upon a 
freehold) for life, it ſhall cauſe poſſeſſio fratris. Co. Litt. 191. b. 

53. In caſe of two ſons or daughters by diverſe venters and a Aud. 31. pt 
remainder or e is purchaſed by the father upon eftate for 7 42 
life, where the father dies, living leſſee for life, and the eldeſt ſon or 3 
daughter die living leſſce, half blood ſhall inherit; for in this caſe Bendl. 
the claim is from the father. So where father js ſeiſed in fee, and 143.8. P.— 
eldeſt ſon after the death of his father dies before entry, the younger L 
ſon of the half blood thall inherit. Otherwiſe, if the father made per Omnes 
leaſe for years, and leſſee entered, or had purchaſed remainder or 4 — 
reverſion upon ate for years, and leſſee entered, the half blood 1 
ſhall never inherit; for poſſeſſion of this leſſee ſerves both where 
the eldeſt ſon ſurvives the father, being of half blood to the 
younger brother, and dies before entry, the youngeſt ſon ſhall in- 
herit the land of the father. The law is, in caſe of poſſeſſio fratris, 
for the ſiſter of the whole blood to be heir to her brother before 
the younger brother of half blood, The reaſon is, every heir for 
fee ſimple in demeſne ought to make himſelf heir to him who laſt 
died ſeiſed. Jenk. 242. pl. 25. 

54. A. has i/ue, B. a ſon, and M. à daughter, by one venter, Hob. 120. 
end N. and O. daughters by another venter, and C. a ſon by a third 888 , 
denter, and deviſes all his land to his wife durante viduitate, and g EE 
dies, the wife enters into all. B. before actual entry, dies. Ad- ſitter. 
judged, the will was void for a third part, and that the entry of the 
wife into all made her ſeiſed but of two parts and in common with 
her ton of the third part and that the entry of the wife ſhall veſt 
ſuch poſſeſſion in common in the ſon of the third part as ſhall 
make poſſeſſio fratris in him for his ſiſter of the whole blood to i 588 } 
inherit after the younger ſou, Mo. 868. pl. 1201. Trin. 12 
Jac. C. B. Small v. Dale. 

55. If a rent ſervice becomes rent ſech, there ſhall be a poſſeſſio 
fratris. Jo. 234. Paſch. 7 Car. B. R. in Caſe of Faulkner v. 
Bellingham. 

56. The Court inclined that the receiving rent by reverſion on 
tate for life doth not make a poſſeſſio fratris. Allen, 89. Mich. 

24 Car. B. R. in Caſe of Amys v. Cowley. 

57. The deſcent between brothers differs from all other collateral Though the 
deſcents whatſoever ; for in other deſcents collateral the half blond 1 
doth inherit, but in a deſcent between brothers the half blood doth of the half 
impede the deſcent, which argues that the deſcent is immediate. blood to 
The uncle of the part of the father hath no more of the blood of _— or 
tie mother, than the brother of the ſecond venter. The brother vet hs 
by the ſecond venter hath the immediate blood of the father, which #s »o folit 
the uncle (viz.) the father's brother hath not, but only as they 7 
meet in the grandfather. The brother of the half blood is nearer uncle is not 
of blood than the uncle, and therefore Hall be preferred in the ad- only more 
mini/tration, And fo it hath been reſolved in 5 E. 6. in Brown's — — 

Caſc 


Uu 3 e 
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the blood Caſe, and though the book of 5 E. 6. Br. Adminiſtration, 47. 
e havivg 


none of be Miſtakes the law in preferring the brother of the half blood before 
wother's the mother, yet it hath been right in the caſe of a competition be- 


— 3 him and the uncle; and yet the uncle is preferred in the 
the Maſter 


of the Rolls, de cent before the brother of the half blood, and the reaſon is, becauſe 
who ſaid, that is a mediate deſcent, mediante patre; but the deſcent to the bro- 


— _ ther muſt be immediate if at all, and therefore the half blood impedes 
2 w OI2 


— it. Again, it is apparent, that if in the line between brother the 
tien frem the law took notice of the father as the medium thereof, the brother 


canon lau, and brother by the ſecond venter ſhould rather ſucceed the other 
So brother, becauſe he is heir to his father; therefore in a deſcent be- 


the degiees tween brothers the law reſpects only the mediate relation of the bro- 
of rellen thers as brothers, and not in reſpect of their father, though it is true, 


3 the boſom or foundation of their conſanguinity is in the father 


of diſpen- and mother. Vent. 424. Paſch. 16 Car. 2. in Cam. Sacc. in Caſe 


ſatiows from of Collingwood v. Pace. 
Rome, but 


the computation by the civil law is otherwiſe, 2 Wms's Rep. 667. Mich. 1934. in Caſe 
of Cowper v. Eail Cowper. © 


L 5s. Admittance of particular tenant for years of copyhold land 
P22. 8. C. 


— is admittance of him in remainder in fee to make a poſſeſſio fratris. 
vent. Adjudged. 2 Lev. 107. Trin. 26 Car. 2. B. R. Blackburn v. 


200. Bat- Graves. 
more v. 


Graves, S. C. adjudged. 3 Keb. 263. pl. 11. S. C. adjornatur. 
Blackborough v. Graves, S. C. adjudged. 


Ibid. 329. pl. 24. 


Fin. R. 216. 59. Seifin of an eftate tail will not make a poſſeſſio fratris of a 


Trin. 27 


C. dd. reverſion expectant thereupon. Arg. Show. 245. Mich. W. and 
wardsvy, M. in Caſe of Kellow v. Rowden. Fin. R. 216. Trin. 27 


Allen, Car. 2. Edwards v. Allen. | 
Webb and 


Shower, S. P. 
*{ 589 ] ES 
Holt's Rep. 60. Ejectment. D. ſeiſed in fee according to the cuſſam, which 


1 as. is, for lands to deſcend to the younger ſon, and the wife to have an 


The Court eftate during her life. The father had iſſue a = at one venter, 
gave judg- and another by another venter; the father dies, the wife enters, and 


—> then the youngeſt ſon dies without iſſue. 1. Whether the inter- 


2rd Holt mediate late of the wife ſo broke the deſcent from the younger 


acivered ſon, as to make the elder ſon of the half blood to the younger in- 
the opinion 


of his bre. Capable of inheriting. Per Powell J. this cuſtomary eſtate for 
thren, viz, life he compared to the caſe of the freehold, which hindered the 


_ 8 deſcent of the demean and frechold; and the Court ſeemed to in- 


was in of Cline ſtrongly to conſtrue the deſcent according * to the common 


the fre law. Sed adjornatur. 11 Mod. 98, 99. Mich. 5 Ann. B. R. 
imple, for Brown v. Dyer. | | 
there was | : 

no admittance upon the ſurrender which was made 4 Car. 1, and therefore the ſurrenderor did 
continue ſeiſed as he was before. Powell ſaid, there could be no admittance by implication ; 
to the {::ond point he ſaid, that the wife having this cuſtomary freehold after the death of her 
children, and ſhe dying, then the eldeſt ſon ſhould take 25 heir to the father according to eſtate at 
common law ; and he ſaid, where the cuſtom is doubtful, it is the Yoſt way to follow the rules of 
the common law, as this Court did in the Caſe of Clements v. Scudamore, 


61. Two 
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61. Two daughters by a firſt venter being then heirs, on the 
death of their father their /fep-mother enters, takes the profits, held 
courts in the name of the daughters as heirs at law, cut down 
timber for maintenance, and three months after a ſon 1s born, who 
lived about nine months and died. It ſeems the poſſeſſion of the 
mother ſhall be ſuch a poſſeſſion of the ſon as to carry the eſtate 
from the daughters to the heir of the ſoa. But Ld. Cowper 
thought it a caſe of ſo much compaſlion, that he faid he would 
give (the plaintiff, heir of the infant) no relief (as to the removing 
terms for years kept on foot by the daughters though the truſts 
were ſatisfied, by which terms the plaintiff was hindered bringing 
cietments at law) unleſs it ſhould appear that the daughters were 
otherwiſe provided for. Ch. Prec. 280. pl. 225. Paſch. 1709. 
Whitcomb v. Whitcomb. 

62. A reverſion in fee expectant on an eſtate for life is not ſuf- 
ficient to make a poſſeſſio fratris to exclude the iſſue by a ſecond 
venter, Certified by the Juſtices of C. B. Mich. 1712. on a 
point referred byghe Maſter of the Rolls for their opinion; Mich, 


11 Ann, in Cafe of Rawlegh v. Holland, 


(L) To the Half Blud. 
Of what Eftate. 


fi. A N e/ate toi! may deſcend to the half blood, notwith- * Br. Dif- 


ſtanding an actual ſeiſin in the half blood before, for cue P'- 3ts 
cites S. C. 


there he comes in by the ſtatute de donis, and ſo as heir to the g Rep. 


donee. * 37 Afl. 15. adjudged. 32 E. 3. Deſcent, 8. ad- W 


judged. 19 E. 2. Quare Impedit, 177.) Caſe, S. P 
and this is the reaſon why Littleton ſays, that poſſeſſio fratris de feodo ſimplici facit ſororem eſſe 
hæredem. —Co. Litt. 15. b. S. P. . 


2. But an ate in fee ſhall not defcend from him that is ac- # Br. D. 
cent, pl. 31. 


tually ſeiſed in demeſne of the eſtate to his brother, ſiſter, or couſin, g 

of the half blood. + 37 Aſſ. 15. admitted. r 40 A. 6. adjudged. ] + Morrdan- 

| ceſftor by a 
man againſt a woman of dying ſeiſed of her anceſter, the tenant pleaded that the plaintiff is not next 
heir, and it was found that the anceſtor had a ſon, and this feme tenant daughter by one wenter, 
and this plainti ſon by an:ther venter, and died ſeiſed, and the eldeſt fon entered and died without 
Hue, and his daughter now tenant entered, and now all the points of the writ is found for the 
plaintiff who is now heir of his father, &c. But becauſe the fifter tenant to the heir of the whole 
Clood has the land, theretore notwithſtanding the plaintiff was barred, Br. Verdict, pl. 77. cucs 
40 All. 6.— Br. Verdict, pl. 101. cites S. C. — Br. Mortdanceltor, pl. 47. cites S. C. 


3. The brother muſt be in actual poſſeſſion; for poſſeſſio eſt 
quaſi pedis poſitio. 2dly, De feodo 4 exclude eſtates in tail. 
3dly, Facit ſororem eſſe hæredem. So as ſoror eſt hæres facta; | 
and therefore ſome act muſt be done to make her heir, and the [ 59o } 
youngeſt ſon is hæres natus, if no act be done to the contrary. 


And albeit the words are facit ſororem efſe heredem, yet this ex- 
tends to the iſſue of the ſiſter, &c. who ſhall inherit before the 


younger brother, Co, Litt. 15. b. 
Uu 4 4. Dignitics 
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3 Rep. 42. 4. Dignities whereof no other poſſeſſion can be had but ſuch 
— as deſcend (as to be a duke, marquis, earl, viſcount, or baron) to 
by the Re- a man and his heirs, there can be no poſſeſſion of the brother to make 
.——:= wag the ſiſter to inherit, but the younger brother being heir (as Little- 


Ratctig's ton faith) to the father, ſhall inherit the dignity inherent to the 


caſe.— blood, as heir to him that was firſt created noble. Co. Litt. 15. b. 
Cro. C. 601. 1 


pl. 4+ Hul. 16 Car. S. P. was moved in parliament, and reſolved accordingly by all che Juſtices. 


2 75 2) To take away an Entry. 
8 In what Caſes. 


1. 3 ſeems that a vſurpation within the year cannot be an inter- 

ruption, and a deſcent cannot toll entry of the lord who 
enters for mortmain ; for he has no right of entry, but only a title 
of _ which may be taken any time withifs the year. Br. 
Quare Impeait, pl. 40. cites 18 E. 3. 121. 

2. If a man levies a fine and after dies ſeiſed before execution, yet 
the entry of the conuſec upon the heir is lawful, as well after 
the year as within the year; e contra of re-entry and dying ſeiſed 
after execution had. Br, Diſcent, pl. 46. cites 33 E. 3. and 
Fitzh. Title, 4. and 14. | 

3. But if a man enters upon the tenant pending the writ and dies 
ſeiſed, and the demandant recovers, yet the recoveror cannot enter 
upon this deſcent, and yet the tenant and his feoffee ſhall be bound 
notwithſſanding the 2 in them, for they are in the per, contra 
of the diſſeiſor; for it is admitted to be an entry without title, for 
otherwiſe it ſhould abate the writ. Br. Diſcent, pl. 46. cites 33 
E. 3. and Fitzh. Title, 4. 14. | 

4. Where a man has ſue two ſons and dies ſeiſed, the eldgſt ſon 
being b:yond ſea, and the youngeſt ſon enters and dies ſeiſed, and ſo 
ts the fourth degree, and the eldeſt dies and his iſſue to —_— 
degree, and the other continues for eighty years, and the iſſue who 
came of the eldeſt fon enters, his entry is lawful by reaſon of the 
privity of the blood; per Wichenham and Tankerville, quod 
nullus negavit. But e contra, if the eldeſt bad entered, and the 
youngeſt had diſſeiſed him and died ſeiſed, the entry ſhall be tolled. 
Note, a diverſity, for in the one cafe, where the eldefl does not 
enter, the youngeſt has colour as heir; contrary where the eldeſt 
does enter. Br. Entre cong. pl. 6. cites 40 E. 3. 24. 

5. A deſcent within the year after alienation in mortmain docs 
not take away the entry within the year, for it is only title of entry, 

and not right of entry; for upon right of entry he may have an 

action. Br, Entre cong. pl. 13. cites 47 E. 3. II. 

6. If a 1 purchaſes in fee and is diſſeiſed, and the diſſeiſor 
groves in tail by fine the remainder over in fee, the tenant in tail dies 
without ue and he in remainder enters, there the entry of the diſ- 
ſeiſee is lawful. Br. Entre cong. pl. 17. cites 3 R. 2. 1 

7. 
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7. If an inſant be a diſſeiſor, and another man diſſeiſes and dies 
feiſed, and his heir is in by — the entry of the firſt diſſeiſee is 
taken * away; but if the infant enters or recovers the firſt diſſeiſee 
may enter, and ſo fee that the entry of one ſhall give advantage to 
a ſtranger. Br. Entre congeable, pl. 38. cites 4 H. 6. 2. 3. 

8. If J. enfeofff a man upon condition, and the feaffee is diſſeiſed, 
and the heir 7 the diſſoiſor in by deſcent, or the ſerffee makes a feaff= 
ment over and the Heir of the ſecond feoffte is in by deſcent, yet J. 
may enter upon the deſcents for the condition broken, for ſuch 
deſcent does not take away my entry; for I have no ether re- 

medy, nor no action but only entry; per Newton. Br. Entre 
cong. pl. 34. cites 21 H. 6. 17. 

9. But where my tenant for life aliens in fee, there I may have 
an action; for there if a deſcent be had I cannot enter, but am put 
to my action; quod nota, Per Newton, Br. Entre cong. pl. 34. 
cites 21 H. 6. 17. 


10. In treſpaſs the defendant juſtified, inaſmuch as MW. was ſeiſed 


in fee and leaſeg to one Alice at will, by which be as ſervant of A. 
and by her command entered, &c. and gave colour, to which the 
2 aid that S. was ſeiſed and died ſeiſed, and the land deſcended 
to the 

and 4 0 ſeiſed till the defendant did the treſpaſs, & adjournatur. 
Br. Titles, pl. 42. cites 33 H. 6. 49. 

11. Deſcent to J. N. as heir, where the king has title, does 
not toll his entry; per Littleton. Br. Diſcent, pl. 60. cites 35 
H. 6. 37. 

12. it a man recovers againſt another, and after there are three 
or four deſcents before his entry, bs he may enter upon the de- 
ſcents, becauſe the recovery binds t 
the tenant. Br. Diſcent, pl. 37. cites 6 E. 4. 11. 


ſeiſcd, the entry of the recoveror upon the heir of J. is lawful ; for the poſſeſſor is bound by the 


intiff as couſin heir, and ſhewed how, by which he entered 


blood and diſproves the title of 
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If a man 
FECOUrYE 

againſt I. 
by judg- 
meut and 


after J. dies 


judgment; contrary if execuiion had been had, and after J. had re- entered ang died ſeiſed for this 


is a difſcifin after execution. Br. Diſcent, pl. 45. cites 33 E. g. and Fuzh. Title, g, 


13. Dying ſeiſed in tail tolls the entry, but not where he dies 
without iſſue of his body, for then there is no deſcent, per Fairfax, 
Br. Traverſe per &c. pl. 266. cites 21 E. 4. 65. 

14. Where a fine and recovery is pleaded in bar in affiſe, dying 


ſeiſed after this in him or his heir againſi whom the fine or recovery 
was had, is no title, for the entry is lawful upon them ; but contra 


by Fiſher, if the fine or recovery be executed, and after he, who 
confeſſes or loſes, and enters dies ſeiſed, this tolls the entry; guære 
hoc, Br. Titles, pl. 37. cites 5 H. 7. 30. 

15. If a man be diſſeiſed and goes beyond ſea, or is im of cy after, 
and deſcent is had he cannot enter. Per all the Juſtices, Br. 
Entre congeable, pl. 91. cites 9 H. 7. 24. | 

16. Contrary if he was within age at the time of the diſſciſin, 
and after goes beyond ſea or is impriſoned, Per all the Juſtices, and 
Serjeants at law, Br. Entre congeable, pl. 91. cites 9 H. 7. 24. 

17. Nota per omnes, that in afſiſe of rent, if the plaintiff mates 
title by dying ſeiſed of his father, and deſcent to him, this is * 

| teri 
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terial of rent in groſs, quod nota. And therefore it ſeems that it 
ſnall not be any bar in aſſiſe of rent in groſs. Br. Titles, pl. 64. 
* 592 | cites 10 H. 7. 23. | 
The fe-Z*2 18. 32 H. 8. cap. 23. IVhereas divers have entered by trengtb 
Y uad force, and without title, &c. The dying ſeiſed of a diſſeifer 
the lad Having no right or title, all not be fuch deſcent in law to take 


Pature, and gray the entry of + ſuch, as at the time of the deſcent had lawful 
. of entry, except (ich diſſeiſar hath had peaceable poſſeſſion frue 


at the com- > i 8 

mou law. years next after the diſſeiſin committed, without entry or continual 
But to a di- , 7 . ö 8 X 

SSIS claim of ſuch perſons as have lawful title, 

ature 1s taken favourably for the advancement uf the ancient right. For whether the diffeijin 
be without force. or with io ce, it is within the flatute, Co. Litt. 238. 2. 

+ And beit the Natuic feats of him that #i the ume ot ſuch deſcent had title of entry, Cg. 
® or his he's, yet the ſucc-fſors of bodies politich or coporate, ſo you hold yourfelf to a difleifin, gie 
within the remedy of this ttatute ; for the ftatute extends clearly to the predeceſſor being diſſeited; 
and conſequently without naming his ſucce ſſor extends io him; tor he is the perion that at the time 
et uch deicent had title of entry. Co. Litt. 238. 2. | 

But it a man makcs a !-3le tor lite, and the (e for life is difſciſed, and the diſſeiſar dirs feiſed 
ewithin five years, the leſſee for lite may enter; out if be dies before he dries enter, it is ſaid, that 
the ert of bim in reverſion is nat lawful, becauſe his entry was not lawful ypan the diſſeiſor at 
the time of the deicent, as the itatute ipeaks. Co. Lit. 238. a. PLS. 47. Gig. 8. 

But if le:ffee for life had died firft, and then the diffeiſ.r bad died ſeiſed. he in the reverſion had 
been within the remedy of the itatute; becauſe he had title of entry at time of the deſcent as the 
ſtatute ſpraxs, and ſo within the expreſs letter of the ſtatute, aiben the diſſeifin was not immediate 
to him, and the like is to be ſaid of a remainder, &c. Co. Lit. 238. a. 

It is ſaid, that abators and intruders are out of this ſtatute, becauſe the ſtatute is penal, and 
extends only to a Cifleifor, ud that was the moſt common nuſchief, Co. Litt. 238. a.——PI, 
C. 47. a. Mich. 4 E. 6. S. P. Arg. 

1 luis ſtatute extends not le any feoffre or dnce of the difjeifor immediate or mediate, but they 
1emein ſtiil at the common law. Co. Litt. 256. 3. | 

The preamble bas the words rf diſſrifin with force; and the purview helps ſuch difſeijins ; yet 
this ſtatute is expounded by equity to extend alſo to difſeifins without force; tor the miſchief is 
equel; and the ſtatute provides againſt the miſchief which was at common law; ſuch was this 
diſſeiſin laſt mentioned. The diſſciſor dies ſeiſed within two days after the diſſeiſin, without entry 
or claim made; now netther the diſſeiſee nor his heir can enter upon the heir of the diſſeiſor. 
Jenk. 226. pl. 88. 

Note, that it is ruled in the Serjcant's Caſe, that where a common perſon Jeaſed land for years, 
rendering rent with clauſe of re-entry, and Aer grants the reverſion over, and the tenant attorns, 
the grantee may re enter for the condition broken by this fkatute by expreis words, Br, Entre cos- 
geable, pl. 139. cites 4 Ml. 1. | : . | | 

$2 of the grantees of King E. 6. and all other heirs to King H. 8. by the equity of this ſtatute, 
which provided remedy for the patentecs of King H. 8. and for gramecs of common perſons, 


Br. Entre cong, pl. 139. cites 4 M. 1, 


19. A. ſeiſed of land in knight ſervice, leaſed it to J. S. Ha- 
bend to J. S. and J. N. for their lives rendering rent, then A. de- 
wiſed it to M. for life, remainder to M. R. in 1 which was void 
for a third part and died. B. the heir of A. by attorney, entered 
and infroſfed F. NM. who died ſciſed. J. N. before the feoffment 
was in poſſeſſion, and claimed to be in as leſſee, and paid the rent 
to M. But being ns party to the leaſe, it was void as to him, and 
that he was not tenant at will, when the attorney entered and in- 
feoffed him, and ſo was not in poſſeſſion for his leſſor M. but if 
he was tenant at will, his taking the feoffment of a ſtranger de- 
termined his will, and ſo his _ cannot reduce the poſſeſſion to 
M. Quacunque via, it is a deſcent, and tolls the entry. Cro. 
E. 115. pl. 16. Mich. 30 and 31 Eliz. B. R. Reynold v. 
Kingman and Brown. | 


20. Deviſee 


20. Deviſee by a deviſe hath but a title of entry which ſhall Ow. 141, 
not be bound by any deſcent, as entry for mortmain or for condition en _ 


breken, Le. 210. pl. 293. Mich. 31 and 32 Eliz. C. B. Ma- — 
thewſon v. rot. ſriſed of 


ſocage, deviſed it to his younger ſon and died ſeiſed, the elder ſon enters and dies ſeiſed, and his 
heir enters, and the younger ſon enters upon him, the queſtion was, if his entry be taken away by 
this deſcent, Judgment was given by Auderſon, that this deſcent does not take away the entry 
of the deviſce, | 

S. P. Cro. C. 201. for then he might not maintain any action, never having had any ſeifin and 
ſo thould be without remedy, where there is only a deicent and no binding matter ct bar. 


21. If tenant pur auter vie continues in poſſeſſion after the death 
of ceſty que vie, he is but tenant at ſufferance, and his deſcent ſhall 
not take away an entry. This was faid by Wray to be held at an 
aſſembly of all the Juſtices, to which Gawdy agreed, and that 18 
E. 4. 25. is not law, Cro. E. 238. pl. 5. Trin. 33 Eliz, B. R. 
in Caſe of Allen v. Hill. 

22. Deviſe in fee to his heir, with a limitation over, on non- [ 593 ] 
payment of legacies, and deſcent in the interim, ſhall not toll the 1 
entry of the devſſees, for it is not as a deſcent by a ſtranger after a 
deviſe before the entry of deviſee, which perhaps tolls the entry, be- 
cauſe it is not as an immediate deviſe, but it is quaſi a deviſe on a 
limitation, or upon a condition broken, which no deſcent ſhall 
take away or prejudice. Cro. E. 919. pl. 14. Hill. 45 Eliz. 

B. R. Hainſworth v. Petty. 

23. If one diſſeiſes another in time of war, which is called occu- Co. Lit, S. 
pation, and dies ſeiſed alſo in time of war, difſeiſee may enter. e le 
Hawk. Co. Litt. 334. | domeſlick 


wars when 
the courts of juſtice are not open, the deſcent gives no right of poſſeſſion, though the difſeifin war 
done in time of peace, for it were in vain for a diſſeiſee to exert his right of poſſeflion, when the 
courts of juſtice are not open; nor can there be any ſuch thing as the act of law to give a right of 
poſſeſſion when the law itſelf is lent; but in times of foreign war, when there is Jultice and peace 
at home, a deſcent will give a right of poſſeſſion; for to encqurage enterprizes in tuch war was 
ſuch privilege given to the heir of the diſſeiſor. Gilb. Treat, Ten. 31, 32. 


24. No dying ſeiſed (where the tenements come to another by ſuc- A ſueceſ- 
caſſon) ſhall take away the entry of any perſon, &c. as of prelates, on docs 


. : t gi 
qbbots, priors, deans, or of the parſon of a church, or of other bodies wor” ＋ : 


politich, &c. albeit there were 20 dyings ſeiſed, and 20 ſucceſſors, poſſeſſiog, 
this ſhall not put any man from his entry, Litt. S. 413. 2 


does; for a 
ſucceſſor is in by his ewn at; for it is by his own concurrent act, that he comes to be inſtalled 
into the rights of his predecefor, and therefore he can have no more than he had; but fince the 
predeceſſor had a naked poſſeſſion, and not the jus poſſeſſionis, the ſucceſſor can have no more. 
Beſides, the ſucce ſſor pays no relief, unleſs by grant or preſcription; for eccleſiaſtical lands were 
not relieved into the hands of the lord for want of a tenant being given in free-alms, or to 
90 ſervice by proxy ; and ſince the lands are not received into the hands of the ſucceſſor for a conſe» 
deration paid, be doth not acquire a right of poſſ{/ſion. Beſides there is no reaſon d encourage the 
— to dare in war, Who either went not at all, or elſe by proxy; and g crefote no reaſon 
ſuch ſucceſſion ſhould get a right of poſſeſſion. Gilb. Treat, of Ten. ga. 


25. A diſſeifor makes a leaſe to a man and his heirs during /ife 
of F. S. and the /e//ee dies, living FJ. S. this ſhall not tak. ay 
the entry of the diſſeiſee. 3 Wms's Rep. 368. in a nc'+ © e 
Reporter, cites 1 Inſt, 239. ; 

20. Deſcent 


* * * * 
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25. Deſcents which toll entries are two ſorts, viz. where the 
deſcent is in fee, ar in fee tail. Co. Litt. 385. 

27. If a diſſiſir dies ſeiſed, and his heir enters, and endows his 
wife of the third part, the diſſeiſee may enter on that, for ſhe is in 
by her huſband, and the /aw judges no mean ſeiſin betwixt huſband 
and wife, Hawk. Co. Litt. 326. 

28. If a diſſeiſor has iſſue, and entered into religion, by force 
whereof the lands deſcend to his iſſue, this does not toll the entry 
of the diſſeiſee. Litt. S. 410. 

29. If a dying ſeiſed takes not away the entry of him that right 
has at the time of the deſcent, it ſhall not by any matter ex pot facto 

*f 594 ] take away his entry. Co. Litt. 241. b. 

L.. S. 394 30. A deſcent which tolls entry ought to be an immediate deſcent; 

3 and therefore if a feme diſſeiſoreſs take huſband, and has iſſue and 

the ead of dies, and after the huſband dies, the deſcent to the iſſue does not 

the section take away entry, becauſe the interpoſition of tenant by curteſy 

t 13 added. does impede it. Per Holt Ch. J. at Niſi Prius. 1 Salk. 241, 


1 pl. 1. Hill. 6 W. & M. Carter v. Taſh. Fe 


Paſch. tl. 7. 
per tot. Cur. and Mich. 37 H. 6. yet Ld. Coke ſays, that this is an addition and to be paſſed over, 
and that at this day this Caſe of Litileton ia holden for clear law. —— And Ld. Coke ſays, that 


here was a deſcent of a reverſion at the time of the dying ſeiſed; “ for the eſtate of a tenant by the 
curteſy had commencement by having of iſſue and is conſummate by the death of the wife, fo as 
the fee and franktenc ment did not after the deceaſe of the wife deſcend to the her, and albeit the 
tenant by the curteſy dics afterwards, and that the franktenement is caſt upon the heir, ſo as now 
he has the fee and tranktenement by deſcent, yet becauſe the heir came not to the fee and frenk- 
tenement at once immediately after the deceaſe of the wife, ſuch a mediate defcent ſhall not take 
away the entry of the diflciſce. On the other ſide, an immediate deſcent may take away an 
entry for a time, and immediately may be avoided by matter ex poſt facto, as hath been ſaid, 


Co, Litt, 241. b. 


1. If a man be diſſeiſed and the diſſeiſor dies in peaceable prſ- 
on immediately after ſuch diſſeiſin, the heir acquires jus poſſeſſionts, 
if the difſeiſee ſuffers the anceſtor quietly to enjoy ; for the preſump- 
tive right is then in the heir; but , the diſſeiſee has re-entered 
within a year and a day before ſuch deſcent, then the heir doth not 
acquire the jus poſſeſſuonts, Firſt, becauſe there is is uo {aches in 
the diſſeiſce, and the act of law would do wrong and injury (which 
it cannot do) if it ſhould alter the right when the diſſeiſee has done, 
what in him lay, to continue the right of poſſeſſion. Secondly, 

* Becauſe there is no preſumption that the diſſeiſor had right if the 
diſſeiſee continues the claim; for the law cannot preſume the right 
7 poſſeſſion to be derelict contrary to the manifeſt act of the diſſeiſec. 

hirdly, The lord ought not to take the heir for his tenant ; and 
there is ſufficient warning for the anceſtor in his life-time not 
to do the voluntary ſervice, nor for the heir after his deceaſe to 
pay the relief. Gibb. Treat. of Ten. 33. 


(M) To 


Deſceut. 


| (M) To take away an Entry. 
In what Caſes where the Entry is given by a Record, 
[I. TF a man recovers againſt another that is ſeiſed in fee, and after 
the recoveree dies ſeiſed, and it deſcends ta his heir, yet this 
deſcent ſhall not take away the entry of the recoveror, becauſe 
he had but a title of entry, and the entry 1s to execute the judg- 
ment, and fo relates to it, being executory againſt the heir that is 


privy to the judgment that it binds the blood. Contra, * 49 E. 
3. 23. b. 7 H. 7. 14. b. 16 Hf. 7. 8. b. agreed clearly per Cu- 
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*Fitzh, En- 
tre Con- 
geable, pl. 
25. cites 


Br, Entre 
Congeable, 


pl. 25. cites 


8. C.—— 


+ Br. Dis- 


riam. 3 E. 4. 7. +6 E. 4. 11. b. 3H. 7. 3. per Browne. „ent, pl. 37. 
5 H. 7. 31. b. | 21 H. 6. 17. b.] cites C. 
that tho? 


there are three or four deſcents before his entry, yet he may enter upon the deſcents, becauſe the 


recovery binds the blood and diſproves the title of the tenant. 
cites S. C. 
r. Barr. pl. * cites S. C. 


2. So if the recovery be againſt tenant in tail that dies ſeiſed, 
this deſcent to the iſſue ſhall not take away the entry of the re- 
coveror, for the cauſe aforeſaid. 33 E. 3. —— Congeable, 51. 

[3. Se if I acknowledge the right to another by fine, and he grants 
and renders it to me again, and after dies ſeiſed, this deſcent ſhall not 
take away my entry, becauſe the fine was executory ; (it ſeems 33 
E. 3. Entry Congeable, 5 1. is intended of a fine come ceo which 
is executed. ) ] 

[A. If a man recovers againſt A. who after dies, having iſſue 
baſtard eigne and mulier puiſne, and the baſtard enters, and dies 
fſeriſed, and this deſcends $9 his iſſue, this deſcent ſhall not take away 
the entry of the recoveror, for the continuance of the baſtard 
hath * made him as heir, and fo privy to the recovery. 5 H. 7. 2. 
But quzre, the iſſue himſelf cannot baſtardize his father. ] 


—Fuzh. Mortdancettor, pl. 3. 


Co. Litt. 237. b. 298. a. S. P. and cites ſame Caſcs. 
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Br. Ert e 
Congeable, 
pl. 104. cites 
S. C. and 
Brooke 
ſays, Et fic 
vide, that 


after reco- 


very, the 
entry is lawful upon him that comes in as heir to the tenant who loſt, for this title * 
but contra if diſſeiſor enters and dies ſeiſed; note the diverſuy, for he is not in properly as heir. 
bid. pl. 133. cues S. C. & S. P. accordingly by Fairfax and Keble; but this was denied by 
others; Brooke ſays the reaſon ſeems to be becauſe they ate not heir; and that ſo it feerns, that 
after the recovery, if one diſſeiſes the tenant before execution and dirs ſeiſed, and his heir enters, 
that the entry of him who recovered is taken away. 


[F. If a man recovers land, and after a ſtranger to the recovery Sethe notes 
dies ſeiſed, yet this ſhall not take away the entry of the recoveror, Pl. 4. 
becauſe it wwas but a title, and the title relates to execute the re- 

covery of the judgment. ] 

Is. If a man recovers againſt another, and enters and ſues exe- 
cution, and after the recoveree diſſeiſes him, and dies See, this de- 
ſcent ſhall take away the entry of the recoveror, for the recovery 


Br. Titles, 
pl. 63. cites 
S. C. Huſſey 
Ch. held 
that a man 


was executed, and cannot be executed again, and this is a puiſne 


title. 3 E. 4. 7. Contra, ® 10 H. 7. 5. b. Queære, 7 H. 7. 15. — 
W H. 7. 31. b.] | V * at 
of pariia- 


ment, fine or recovery, unleſs by matter of latet time; for by ſuch act againſt bis ſathet, if he enters 
again and dies feilcd, and his bear tutete, this will not make a title to the hei without ſhewing 
| gitle 
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title fince the recovery, &c. Kelw. 45. b. pl. 4. Trin. 17 H. 7. it was held for clear law 
in C. B. as well by all the Beach as the Bar, that ſuch diſſeiſin and deſcent after the recovery ex- 
ecuted hail not toll the entry of him that recovered ; for the heir of the recoverce is privy and 
bound by the recovery, but orberwiſe it is of a fine, and in margin cites all the ſame caſes in the plea 
of Roll, ia H. 5.'s time. —Kelw. 170. a. pl. 2. Mich. 6 H. 8. S. P. heid accordingly; but 
that if a ſtranger enters and dies ſeiſed, then the recoveror is put to his ſcire facias, per Guy Palmes, 
but the book ſays, Tamen quere. —Co. Litt. 237. b. 238. a. ſays, That if after the execution 
ol the recovery, the recoveree difſciſes rhe recoveror and dies ſeiſed, this deſcent ſhall take away the 
entry of the recovecror, but otherwiſe if it be before execution. —— —Deſcent before execution ſhall 
not take away the entry of the recoveror, becauſe the title is bound and he can have no other re- 
medy, Br. Entre Congeable, pl. 34. cites 21 H. 6. 17. per Newton. Co. Lut. 238. a. 
in principio, S. P. that if after execution the recoveree had diſſeiſed the recoveror end died ſeiſed, 
this deſcent ſhall take away the entry of the recoveror within the exprets words of Littleton; and 
that fo it is in caſe of a fe. | 


If a man 7. If a man recovers againſt one tos has aliened pending the writ, 
Lad zd And the alienee dies his heir within age, the demandant may enter 
the tenant upon the heir within the year; for by the judgment the title of the 
— feaffor is bound. Per Thirning and Tirwhit. Br. Entre Con- 
. geable, pl. 18. cites 2 H. 4. 16, 17. | 

ſeveral deſeents, yet he who recovered may enter, for the title is bound, and fo by conſequence upon 
the heir of the alienee of him who loſt by the recovery; for he cannot be . a better condition 
than the tenant who lolt, per Nele ſerjeaat, which was not denied, Br. Entre Congeable, pl. 216. 


cites 6 E. 4. 11. 


8. A recovery is had ggainſt tenant for life, where the remainder 
a 1s over in fee, Tenant for life dies; he in the remainder enters 
before execution, and died ſeiſed. The entry of the recoverer ts 
lawful, becauſe he is privy in eftate. Otherwiſe it is, if the de- 

ſcent had been after execution, Co. Litt. 238. a. 


[ 596 ] (N) Of what Things a Deſcent Hall take away 
an Entry. 


4 Rep. 23. [* 17 a copyholder in fee in facto upon an admittance dies ſeiſed 
9 


. 5 * a copyhold, and it deſcends to Lis heir, yet it all not take 
35 Elis away the entry of another that has right to the copyhold. Mich. 


B. R. the 15 Ja. B. R. between Lee and Browne, agreed per Curiam, upon 


0 N evidence at the bar.] 

Gravenor v. Todd. ——— Poph. 33. 33. Gravenor v. Brook, S. C. that he had no right to be 
copyholder of it, and therefore cannot die ſeiſed of it as a copyholder, and by the dying ſeiſed of 
2 copyholder at common law, it ſhail be no prejudice to him that has right; for he may enter; 
but here coming in by admittance of the lord at the Court, the occupation cannot be tortious 
to the lord, and therefore was no deſcent at eommon-law by the copyholder's de fatto dying 
ſeiſed ; becauſe it was only an occupation at Will. —Delcent of a copyhold ſhall net take 
away an entry, Mar. 6. pl. 13. Paſch, 15 Car. See the Caſe of Joyner v. Lambert at 


tit. Copyhold. (D. b) pl. 9. | 


2. King R. 2. had land in ward by deſcent from King, E. 3. 
For chattle ſhall deſcend in caſe of the king, contrary of a com- 
mon perſon, and granted the lands by letters patents to W. for life, 
the remainder to J. in fee, Br. Aid del Roy, pl. 28. cites 
7 H. 4. 41. | 

3. It was held that deſcent / a rent dies not take away an entry, 


but he may diſtrain be it parce! of a manor or not, but otherwiſe it 
| | feem? 
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ſeems to be if the deſcent be of the manor, Br. Entre cong. 
pl. 98. cites 5 E. 4. 6. | | 

4. If a man receives my rent in groſs without authority and 
dies ſeiied thereof, yet I may after diftrain ; and contra, where the 
rent is parcel of a manor and he receives it and enters into the 
demeſnes and dies ſeiſed by diſſeiſin; but if he diſſeiſes me of the 
demeſne, and dies ſeiſed without receipt of the rent, there I may 
diſtrain. Note, a diverſity, for he is not my difleifor but at my 
pleaſure. Br, Entre cong. pl. 131. cites Littleton Tit. Attorn- 
ments, | 
5, Where a man is ſeiſed of a manor and gives parcel of it in 
tail, rendering rent, and is diſſciſed of the manor, and the tenants of 
the manor and the tenant in tail pay their rents to the diſſeiſor, who 
dies ſeiſed, this does not / toll the entry nor diſtreſs of the rent re- 
ſerved upon the gift in tail, for by the gift this land is ſevered from 
the manor for the time, and the reverſion remains in the donor, and 
the rent is incident to it, and therefore by the ſeifin of the donee 
in the land, the donor may diſtrain him for the rent. Br. Entre 
cong. pl. 131. © 

6. So of a leaſe for life cr years of land parcel of a manor ren- 

dering rent, the payment of the rent to a ſtranger is no bar to the 
leſſor to diſtrain for his rent, ſo long as the tenant continues poſ- 
ſeſſion in the land demiſed, &c. Br. Entre cong. pl. 131. 

7. Deſcents of inheritance which lie in grants, as advowſons, 
rents; commons in groſs, &c. which are inheritances incorporeal, do 


not put him that right hath to an action. Co. Litt. 237. b. 


(N. 2) To take away an Entry. [ 597 ] 
Of what Eſtates. 


1. ESCENT F rent ſhall not take away the diſtreſs of the 

diſſeiſee, be the rent parcel of a manor or not, by the opi- |, ä 
nion of the Curt. But per Littleton tit. Deſcent, if it be parcel n pl. 66. 
of a manor, and the tenant attorns, this ſhall take away the diſtreſs cues 8 E. 1. 
of the diſſciſee, for there it is of the nature of the land contrary of a 
rent * in gr. Br. Diſcent, pl. 63. cites 5 E. 4. b. 

2. Stranger erefts a ſhip in a vacant piece of ground in the Marg. Ibid. 
king's manor and enjoys it, paying no rent, the king grants the 2 - _ 
manor to A. who never enters into it or takes any rent for the $34. that no 
ſhop; the occupier of the ſhop dies in poſſeſſion and his ſon en- Poſſeſſion 


ters; per 4 juſtices it is no deſcent, but Manwood and Wray, 2 — 
Serjeants, e contra. D. 266. b. pl. 10. Anon. and eites to 


the ſame 
purpoſe 31 Eliz. B. R. that it was agreed upon evidence that in this caſe the lerd may grant over 
his intereſt without entry upon the occupier, but if the lord enters, and the other keeps poſſeſſioa, 
then it is other wiſe, tor then it is a difeifone 


3. Deſcents in tail which take away entries are, as if a man be 
diſteiſed, and the diſſeiſar giveth the ſame land to another in tail, and 
the tenant in tail hath iſſue and dieth of ſuch eſtate ſeiſed, and 2 

ius 
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Me enters, in this caſe the entry the diſſeiſce is taken away and he 
is put to ſue againſt the iſſue of the tenant in tail 4 writ of entry ſur 
diſſeiſin. Litt. S. 386. | 
Ifadi// 4. Note, that in ſuch deſcents which take away entries, it be- 
ſeiſer, at the hoveth that a man dies ſeiſed in his demeſne as of fee or of fee tail; 


time of bis : : : ITE 
— 2 for a dying ſeiſed for term of life, or for term of another man's life, 
= * doth never take away an entry. Litt. S. 387. 
in vim, 

it canner be cat upon bit heir; for then there is no danger that the freehold ſhould want a poſ- 
ſeflor; therefore tne law creates no title to ſuch poſſeſſion in the heir at law; for it were incon- 
gruous that the law ſhould ſuppoſe the right of poſſeſſion in the heir, when the poſſeſſion is in 
another at the death of the anceſtor. The law will not afterwards create him a new title, in pre- 
judzce of the perſon that has the right of propriety. Gilb. Treat. of Ten. 19. 

If the diſſciſor therefore makes a leaſe for life, he parts with the poſſeſſion, and cannot tranſmit 
to the heir, ſince he had parted with it at the time of his death, and the deſcent of a reverfion will 
wot make a right p2fſefſion, for nothing deſcends to the heir in reverſion, but the right of the rever- 
fon and that is a right againſt ali other perſons but the diſſeiſee. For ſince only the right deſcends, 
the heir can be in no better caſe than the diſſeiſot was at the time of his death; and therefore 
when tenant for life dies, he has only the naked poſſeſſion, as the diſſeiſor had it. But if the diſ- 
ſeiſor had died in poſſeſſion, the law, for the reaſon aforeſaid, caſting the poſſeſſion on the heir, 
makes it a right; for that is properly a right which a man comes to by the act of the law; and 
ſince the heir in ſuch caſe would come to the poſſeſſion by the act of the law it muſt be called a 
right of poſſeſſion; and ir could ret be a right of poſſeſſion, if he could fend it againſt al? 
aggrefſors. Therefore in fuch caſe the right of entry is taken away from all others; and hence 
the diffinHion came to be made between jus pofſeſſionis and jus proprietatis. Gilb. Treat. of 
Ten, 19, 20. 


S. F. Br. 5. If he in the reverſion diſſeiſes his tenant for life, and dies ſeiſed; 
r deſcent ſhall take away the entry of the tenant for life. Ce. 
52. cel Litt. 239. a. f 

9 H. 7. 24. per Fairfax. 


1 598 ] 6. S/ it is if there be tenant for life, and the remainder in tail, 
The diſſei- the remainder in 775 and tenant in tail diſſeiſes the tenant for life, 
ſor is ſeiſed and dies ſeiſed. This ſhall take away the entry of the tenant for 


geable, pl. 92. cites 9 H. 3. 24. per Fairfax, and this caſe was agreed per tot. Cur, by good advice. 


Ifa diffeiſr 7. Deſcent of a reverſion or remainder, does not take away an 
por life entry. So as in thoſe caſes which take away enwies by force of 

nd then deſcents, it behoveth that he dies ſeiſed of fee and freehold, or of 
dies ſeiſed fee tail and freehold at the time of his death ; or otherwiſe ſuch de- 
1 ſcent doth not take away an entry. Litt. S. 388. 


takes not away the entry of the diſſciſee. And ſo if he makes a leaſe for bit own life and dies, 
the diſſeiſee may enter, for though the fee and freehold deſcended from the diſſeiſot, yet he died 
not ſeiſed thereof, But if he only makes a /caſe for years, or ſuffers execution of a judgment in 
acht and diet, the diſſeiſce cannot enter. Hawk. Co. Litt. 325. 


To a e 8. If a man be ſeiſed of certain land in fee or in — tail upon 
— * for condition, to render certain rent, or upon other condition, albeit 
broken no ſuch tenant ſeiſed in fee or in fee tail, dieth e yet if the condi- 
deſcent tion be broken in their lives, or after their deceaſe, this ſhall not 
— take take away the entry of the feoffor or donor, or of their heirs, for 
try * that the tenancy is charged with the condition, and the ſtate of the 


Walmſley, tenant is conditional in whoſe hands ſoe ver it cometh, &c. Litt. 


S. 391. | 
”y 9. Allo 


Detrent. 598 


9. Alſo if ſuch tenant upon condition be diſſeiſod, and the difſeifor Ow. 141. 
dies thereof ſeiſed, and the land deſcends to the heir of the dear, 1 
now the entry of the tenant upon condition, who was diſſeiſed, is in Cale of 
taken away. Yet if the condition be broken, the feoffor or the Mathewſon 
donor which made the eſtate upon condition, or their heirs, may 2 


enter cauſa qua ſupra. Litt. S. 32. of a feoff- 


ment upon 


condition, there is no diſtinction between the right of po/-fion and the right of propriety, but both 
rights are in the feoffee till the condition broken, and entry for ſuch breach, and afterwards bath rights 
are in the feoffor ; therefore the deſcent does not take away the entry, ſince the poſſeſſion and the 
propriety deſcends in the ſame manner; viz. under the condition that it was at firſt granted; and 
the poſſeſſiun is not caſt upon the heir while the propriety is in ſomebody elſe, as in the former 
caſes, and it is the deſcent of a naked poſſeſſion to an heir at law, that forms a jus p2/eſſionis, diltin& 
and abſtrated from the jus proprietatis. But here both rights are united at the ume of the de- 
ſcent; and if the feoffor in this caſe could not aſſert his claim by an entry he could have no re- 
medy either for his jus poſſeſſionis or jus proprietatis, which are not here ſeparate or diſtinct; for 
till he enters to take advantage of the breach of the condition, both rights are in the leoffee, becauſe 
the ſolemnity of the feoffment cannot be determined but by an a of naariety, and becauſe the poſ- 
{eſſion and right are not here ſeparate or diſtin, it is called by a different name, viz. not a right, 


but a title of entry, Gilb. Treat. of Ten, 22, 23. 


10. If the drfſeiſor makes a leaſe to a man and to his heirs during 
the life of F. S. and the leſſee dies, living J. S. this ſhall not take 
away the entry of the diſſeiſee, becauſe he that died ſeiſed had but 
2 freehold only; and heirs in that caſe were added to prevent the 
occupant, for the heir in that caſe ſhall not have his age as it was 
adjudged in Lamb's Caſe. Co. Litt. 239. a. | 

It. A leaſe is a covenant real, that binds the poſſeſſion of lands 
into whoſe hands ſoever afterwards they come, if the lands be not 
evicted by a ſuperior title; hut the termor has not the freehold in 
him, but holds the poſſeſſion as bailiff of the freeholder, nomine 
alieno by virtue of the obligation of the covenant, - Therefore if 
ſuch termor is ouſted, and the freeholder diſſciſed, the diſſeiſor has 
the naked poſſeſſion bound by the covenant, and if afterwards a de- 
icent is caſt, the hezr of the diſſeiſor has the right of poſſeſſion, bound 
alſo by the covenant; for the heir of the diſſeiſor has only the 
right of poſſeſſion which was in the diſſeiſee, and that was bound 
by that covenant, and therefore it muſt be bound by the ſame cove- 
nant in the hands of the heir of the diſſeiſor; and where it is other- 
wiſe, the right of the termor would be intirely deſtroyed: for he 599 ] 
cannot have a right of poſſeſſion diſtin from the right of propriety. 
Gilb. Treat. of Ten. 30, 31. 


(N. 3) Deſcent to toll an Entry. 
Bound thereby who; and where they claim by the 
ſame Title. 


I: Tf tenart for years holds over his term, he is tenant at ſuf- 
ferance, and his deſcent ſhall not take away entry; but if 
tenant for term of anather's life holds over his term, he is an in- 
truder and his deſcent ſhall take away entry. Quod fuit con- 
ceſſum per Dyer, Ow. 35. Mich. 13 and 14 Eliz, Anon. 
Vor. VII. X x 


2. A. 


599 Deſcent. 


S. P. ſeems 2. A. deviſed lands to B. and dies; 4 ſtranger enters and died 
«Emitied. ſeiſed before any entry by deviſee, now is the deviſee without re- 
dig. Eo. medy. Arg. 2 Le. 147. pl. 182. Trin. 30 Eliz. 


Fill. 45 
} liz, B. R. Per Cur. Ow. 96. Per Coke Arg. 


3. There is a diverſity between à right for the which the law 
gives a remedy by action, and a title, for the which the law gives 
no remedy by action but by entry only. The feoffee upon con- 
dition in this caſe has a right to the land, and therefore his entry 
may be taken away becauſe he may recover his right by action. 
Co. Litt. 240. a. 

4. But the feoffor or donor that have but a condition, their title 
cannot be taken away by any deſcent, becauſe they have u remedy 
by action to recover the land, and therefore if a deſcent ſhould take 
away their entry, it ſhould bar them for ever ; and the law is all 
one, whether the deſcent were before the condition broken or after, 
Co. Litt. 240. a. | 

5. Another reaſon wherefore a deſcent ſhall not take away the 
entry of him that has a title to enter by force & a condition, &c. 
is, for that the condition remains in the ſame eſſence that it was at 
the time of the creation of it, and cannot be diveſted or put out of 
poſſeſſion, as lands and tenements may. Co. Litt. 240. b. 

6. If a woman has title to enter cauſa matrimonii prælacuti no 
deſcent ſhall take away her entry ; becauſe ſhe has but a title and 
no remedy by action. Co. Litt. 240. b. 


k 7. If a difſeiſor makes gift in tail, the remainder in fee and the 
q donee dies without iſſue, leaving his wife privement encient with 
| a ſon. He in the remainder enters, and after the ſon is born, who 
enters into the land, this deſcent ſhall not take away the entry of 
; the diſſeiſee, becauſe the iſſue comes not to the land immediately 
; by deſcent after his father's deceaſe. Co. Litt. 241. b. 

But if the 8. If one dies ſeiſed in fee or in tail, and leaves two ſons, and 
32, 1" the younger, whether of the whole or half blood, abates and has 
mare: a 5 a 7 
| ferment in iſſue and dies, yet the elder or his heir may enter, for it ſhall be 
8 f**, and ine intended, that the younger did not ſet up a new title, but that he 


„„ . . * . 
15 ul Claimed as heir to his father in the elder brother's abſence, and that 
. FLOOD 


deſcent it was his intent to preſerve. the poſſeſſion againſt ſtrangers ; and 
ſhall take for this reaſon, one brother ſhall not have mortdanceſter againſt 


= _ the other. And the law is the fame if there be divers deſcents, 


eldeſt, in or if the eldeſt brother enters into borough engliſh land. Hawk. 
reſpect that Co, Litt. 327. g 
the privity 
of the blood fails. Co. Lift. 242. b. | 

If 2 man had iſſue battard eigne, and mulier puiſne, and the baſtard in the life of the father has 
I ue and dies, and then the father dies ſciſed, aud the ſon of the baftard enters as beir to his grand- 
father, and dies ſeiſed, its delcent ſhall bind the multer. Co. Lut. 244. b. 


D600 ] 9- If the younger fon of a man enters by abatement and dies ſeiſed, 
Pi, this does doth not toll the entry of his elder brother; but if the 
terre muſt eldeſt ſon enters and is ſciſed, and the younger brother diſſeiſes 


ee him, and dies ſeiſed, having iſſue, the elder brother cannot enter. 


youngeſt ſor Litt. S. 396, 397. 

enters by | 

abatement ; tnerefore if alter the deceale of the father a ſtranger firlt enters, and abates, upon 2 
the 


Deſcent. Goo 


youngeſt ſon enters, and diſſeiſes him, and dies ſeiſed ; this deſcent ſha!l bind the eldeſt, for he en- 
tered by diſſeiſin, and not by abatement. Co, Litt, 242. b. 

When a younger brother enters in this caſe, he does not enter to get a poſſeſſion diſtin from that 
of the elder brother, but to preſerve the poſſeſſions of the father in the family, that nobody elſe 
abates. For ſince this is the moſt charitable interpretation that can be made of this action, and by 
ſuch a conſtruction it is juſt and rightful, the law ſhall not intend it to be a wrongful act or dif- 
ſeiſin, and by conſequence the poſſeſſion of the younger brother becomes that of the elder brother, 
and then if there be not a poſſeſſion diſtinct, and ſeparated from the right, the deſcent cannot make 
a right poſſeſſion diſtin from the right of propriety ; for it were incongruous that the anceſtor 
ſhould be conſtrued to poſſeſs in another's right, in order to do no injury, and the heir ſhould be 
conſtrued to poſſeſs in his own right, in order to do injuſtice to the elder brother. Beſides no laches 
can be imputed to the elder brother, ſince the younger entered and poſſeſſed for hum. But if the 

ounger brother in this cale had made a fe:#tment in tee, and the feoffee had died ſerled, this deſcent 

had taken away the entry, becauſe then the younger brother could not be interpreted to enter to pre- 
ſerve the eſtate of the elder, but in order to make the advantage of it tor himſelf. So in this caſe 
Littleton put, If the elder brother had entered, then if the younger had entered upon him, this had 
been in deſtruction of the elder brother's poſſeſſion, and therefore the vounger gets a poſſeſſion diſ- 
tin& from that of the cider brother, and his heir a diſtinct right of poſſeſſion. and i is the laches of 
the elder brother, that he did not enter to reſtore his poſſeſſion. Gilb. Treat, of Ten. 24, 25. 


10. If a man has two daughters and dies, the eldeſt entereth into Vf ene copar- 
all the lands, claiming all to her, &c. and has iſſue and dies feiſed, ©"; 1" 
and the iſſue enters, and dies, leaving iſſue, and ſuch ſecond iſſue he d 
enters, yet as to one moiety the youngeſt ſiſter may enter; but m_ and 
if bath ſiſters had been once ſeiſed, and the eldeſt diſſeiſed the youngeſt Fas fe 
of her part, the youngeſt ſiſter nor the heirs cannot enter. Litt. tee, and 
8. 398. 5 takes back 

an eſtate to 
ber and her heirs, and bas iſſue, and dies ſeiſd, this deſcent ſhall take away the entry of tne other 
ſiſter, becauſe by the feoftment, the privity of the coparcener was deltroyo&!. Co. Litt. 243. b. 

It one coparcener enters into the whole, it is only in preſervation of the citate of the other; 
but if he diffcries the other after her entry, there ſhe gets a poſſeſſion diſtinct from that of ber filter 
and the deicent will take away the entry, cauſa qua ſupra, Gib. Treat. of Ten. 26. 


11. If after the deceaſe of the father a ſtranger does firſt enter 
and abate, upon whom the younge/? ſon enters and diſſeiſes him, and 
dies ſciſed. This deſcent ſhall bind the eldeſt ; for he entered by 
diſſeiſin, and not by abatement. Co. Litt. 242. b. 

12. If a man be ſeiſed of land in the nature of braune engliſh, 
and has iſſue two ſons and dies, and the eldeſt before any entry 
made by the youngeſt, enters into the land by abatement, and dies 
ſeiſed; this ſhall not take away the entry of the youngeſt brother. 
Et fic de ſimilihus. Co. Litt. 242. b. 243. a. 

13. Lands were given to the huſband and wife, and to the heirs 
cf their two bodies, they had iſſue daughters, the wife die, the huſ- 

and had iſſue by anther wife four fons, and died, the eldeft jon 
abated and died ſciſed, this deſcent did take away the entry of the 
daughters, becauſe they claimed not by one title. Co. Litt. 
242. a. b. 

14. If the father makes a leaſe for life, and has iſſue two ſons 
and dies, and the tenant for life dies, and has iſſue two ſons, and 
dies, and the tenant for life dies, and the younge/t fon intrudes, and 
dies L this deſcent ſhall not take away the entry of the eldeſt 
ſon, Co. Litt. 243. a. | 


THE END OF THE SEVENTH VOLUME. 
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S. P. ſeems 2. A. deviſed lands to B. and dies; a ſtranger enters and died 
zamiued. ſeiſed betore any entry by deviſee, now is the deviſee without re- 
dig. Ero. medy. Arg. 2 Le. 147. pl. 182. Trin. 30 Eliz. 


Fill. 45 
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3. There is a diverſity between @ right for the which the law 
gives a remedy by action, and a title, for the which the law gives 
no remedy by action but by entry only. The feoffee upon con- 
dition in this caſe has a right to the land, and therefore his entry 
may be taken away becauſe he may recover his right by action. 
Co. Litt. 240. a. 

4. But the feoffor or donor that have but à condition, their title 
cannot be taken away by any deſcent, becauſe they have u remedy 
by action to recover the land, and therefore if a deſcent ſhould take 

away their entry, it ſhould bar them for ever; and the law is all 
one, whether the deſcent were before the condition broken or after, 
Co. Litt. 240. a. | 

5. Another reaſon wherefore a deſcent ſhall not take away the 
entry of him that has a title to enter by force ꝙ a condition, &c. 
is, for that the condition remains in the ſame eſſence that it was at 
the time of the creation of it, and cannot be diveſted or put out of 
poſſeſſion, as lands and tenements may. Co. Litt. 240. b. 

6. If a woman has title to enter cauſa matrimoni prælacuti no 
deſcent ſhall take away her entry; becauſe ſhe has but a title and 
no remedy by action. Co. Litt. 240. b. 

7. If a difſeifor makes gift in tail, the remainder in fee and the 
donee dies without 1/ſue, leaving his wife privement encient with 
a ſon. He in the remainder enters, and after the ſon is born, who 
enters into the land, this deſcent ſhall not take away the entry of 
the diſſciſce, becauſe the ifſue comes not to the land immediately 
by deſcent after his father's deceaſe. Co. Litt. 241. b. 

But if the 8. If one dies ſeiſed in fee or in tail, and leaves two ſons, and 
Sent 1 the younger, whether of the whole or half blood, abates and has 
ferment in iſſue and dies, yet the elder or his heir may enter, for it ſhall be 
J**, and the intended, that the younger did not ſet up a new title, but that he 
be Claimed as heir to his father in the elder brother's abſence, and that 

delcent it was his intent to preſerve the poſſeſſion againſt ſtrangers ; and 
ſhall tage for this reaſon, one brother ſhall not have mortdanceſter againſt 
= = the other. And the law 1s the fame if there be divers deſcents, 
eldeſt, in Or if the cldeſt brother enters into borough engliſh land. Hawk. 


re ſortt that 1 
+ ern Co. Litt. 327. 
of the blood fails. Co. Lift. 242. b. 

If a man had iſſue baitard eigne, and mulier puiſne, and the ha ard in the life of the father has 
ue and dies, and then the father dies ſciſed, and the ſen of the baftard enters as beir to his grand- 
father, and dies ſeiſed, ws decent ſhall bind the mulier. Co. Lit, 244. b. 


[ 600 ] 9. If the younger fon of a man enters by abatement and dies ſeiſed, 
Pf, this does doth not toll the entry of his elder brother; but if the 
* „% eldeſt fon enters and is ſciſech and the younger brother diſſeiſes 
, Him, and dies ſeiſed, having iſſue, the elder brother cannot enter. 
youngeſt ſor Litt. S. 396, 397+ 

enters by 

abatement ; tnereſote if alter the deccaſe of the father a ſtranger firſt enters, and abates, upon _ 


Deſcent, bis 


youngeſt ſon enters, and diſſeiſes him, and dies ſeiſed ; this deſcent ſhall bind the eldeſt, for he en- 
tered by diſſeiſin, and not by abatement. Co. Litt. 242. b. 

When a younger brother enters in this caſe, he does not enter to get a poſſeſſion diſtin from that 
of the elder brother, but to preſerve the poſſeſſions of the father in the family, that nobody elſe 
abates. For ſince this is the moſt charitable interpretation that can be made of this action, and by 
ſuch a conſtruction it is juſt and rightful, the law ſhall not intend it to be a wrongful act or diſ- 
ſciſin, and by conſequence the poſſeſſion of the younger brother becomes that of the elder brother, 
and then if there be not a poſſeſſion diſtinct, and ſeparated from the right, the deſcent cannot make 
a right poſſeſſion diſtint from the right of propriety; for it were incongruous that the anceſtor 
ſhould be conſtrued to poſſeſs in another's right, in order to do no injury, and the heir ſhould be 
conſtrued to poſſeſs in his own right, in order to do injuſtice to the elder brother. Beſides no laches 
can be imputed to the elder brother, ſince the younger entered and poſſeſſed for hum. But if the 

ounger brother iu this cale had made a feflment in tee, and the feoffee had died ſerled, this deſcent 
had taken away the entry, becauſe then the younger brother could not be interpreted to enter to pre- 
ſerve the eſtate of the elder, but in order to make the advantage of it for himſelf. So in this caſe 
Littleton put, If the elder brother had entered, then if the younger had entered upon him, this had 
been in deſtruction of the elder brother's poſſeſſion, and therefore the vounger gets a poſſaſſion diſ- 
tin& from that of the elder brother, and his heir a diſtinct right of poſſeſſion, and it is the laches of 
the elder brother, that he did not enter to reſtore his poſſeſſion. Gilb. Treat, of Ten. 24, 25. 


10. If a man has two daughters and dies, the eldeſt entereth into V one copar- 
all the lands, claiming all to her, &c. and has iſſue and dies ſeiſed, 2 
and the iſſue enters, and dies, leaving iſſue, and ſuch ſecond iſſue the whzte 
enters, yet as to one moiety the youngeſt ſiſter may enter; but _ and 
if bath ſiſters had been once ſeiſed, and the eldeſt diſſeiſed the youngeſt — fee 
of her part, the youngeſt ſiſter nor the heirs cannot enter. Litt. tee, and 


= 398. takes back 


a Ma., to 
ber and her heirs, and bas I ue, and dies ſeiſ:d, this deſcent ſhall take away the entry of tne other 
filter, becauſe by the feoffment, the privity of the coparcener was deltroyo&!. Co. Lit. 243. b. 

It one coparcener enters into the whole, it is only in preſervation of the citate of the other; 
but if he diſſeites the other after her entry, there ſhe gets a poſſeſſion diſtinct from that of her ſiſter 
and the deicent will take away the entry, cauſa qua ſupra. Gib. Treat. of Ten. 26. 


11. If after the deceaſe of the father a ſtranger does firſt enter 
and abate, upon whom tne younge/? ſon enters and diſſeiſes him, and 
dies ſciſed. This deſcent ſhall bind the eldeſt ; for he entered by 
diſſeiſin, and not by abatement. Co. Litt. 242. b. 

12. If a man be ſeiſed of land in the nature of b9r9vgh engliſh, 
and has iſſue two ſons and dies, and the eldeſt before any entry 
made by the youngeſt, enters into the land by abatement, and dies 
ſeiſed; this ſhall not take away the entry of the youngeſt brother. 
Et fic de ſimilihus. Co. Litt. 242. b. 243. a. 

13. Lands were given to the huſband and wife, and to the heirs 
5 their two bodies, they had iſſue daughters, the wife diet, the huſ- 

and had iſſue by another wife four fons, and died, the eldeft fon 
abated and died ſciſed, this deſcent did take away the entry of the 
daughters, becauſe they claimed not by one title. Co. Litt. 
242. a. b. | 

14. If the father makes a leaſe for life, and has iſſue two ſons 
and dies, and the tenant for life dies, and has iſſue two ſons, and 
dies, and the tenant for life dies, and the younge/t fon intrudes, and 
dies 8 this deſcent ſhall not take away the entry of the eldeſt 
ſon. Co. Litt. 243. a. | 


THE END OF THE SEVENTH VOLUME. 


